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In  quo ,  prtter  accuratam  ,  f$ aliarum  huic 

mdteria  conncxarum  legum  cxplicatiotrem ,  mukaillaquedrdua 
&  Wujlrcs  iurisquaftiones ,  excufiu  Interpretum  /ententiis,  ey* 
dccommodau  congrucnti argumentorum ferie ,  tdndcmvut  Sacri 
Komani  Imperij  Comitiis ,  qudntum  djfequi  potuit ,  decifa,  dut 
praiudicio  dlicuius,  csc.  praciputvero  Umcra  lmperidUs,  refo- 
luta  &  illuftm*  continenm. 
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SERENISSIMO 

AVSTRI&  ARCHIDV- 

CI  MAXIMILIANO,  SVMMO 

ORDINIS  TEVTONICI  MAGISTRO, 
DVCl    BVRGVNDIjE,    ST5TRIj£  CA- 

RYNTHl.t»  CARNIOL*,   VVIRTENBERC.it  &C- 

Landgtavio  AJfati^,  ConiinTyroIcnfijHabipur- 
genfi,  Pfirtcnfi  &c.  Pnncipi  ac  Domino 
fuo  dcmcntifcima. 

Efcrt  Plinius,  ScrcnifsimeAr- 

chidux,quendamThebanorum 
Regcm,cumobclifcum,  in  quo 
quinquaginta  hominum  millia 
defudaranterigere  vellet,  uteo 
magnificcntius  8C  fecurius  erigeretur ,  eius 
fummicati  proprium  filium impofuifTe,  Au- 
daxprofecT;6facinuscVInfolcns,Veriim  qua- 
tomeum  videri  pofset  audacius,  qui  Augu- 
ftifsimo  Serenit:  V"  noraini  tanquam  obe- 
lifco  longe  Thebano  illo  ampliori  ,  pri- 
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mutn ingenfj  & talenti  mihi concrediti  tum 
meu  alligarimCSed  cum  non  eadem  mihi  cum 
Thebano  illo  mens,  excufatione  quoq-,  me  di- 
gnum  arbitror ;  Illius  erat  tanto  filrj  alligati 
Iplendoreacnobilitateobelifcumconfervare 
&illuftrare,  meaveroa  tamfublimi  virtutu^ 
que  radrjs  corrufcante  Auftriacardomiisco^ 
lumnalibellomeocxteroquin  obfcuro,  luce 
tanqua  a  folemutuari,  eumque  adverfus  in^ 
vidorum  impetus,Zoilorum  &:  obtrecflatoru 
morfus,inea  tueri,hacmaxima  tepeftate,qua 
non  tantiimplures  praeclarorum  facinorum 
ob  tre&atores,  quam  imitatores ,  (  uti  fapien- 
Rib.vVin:  tifsimc  Carolus  Qnintus Auftriacus  immor^ 
fr^cBur  talis memorise  Imperator quondam dixi t)  re- 
cap  2q.  pcriuntur,  fedplerique  adeo  livore  pleni,  vt 
parvulos  ctiam  quos  fibi  plurimum  obfutu- 
rosimaginantur4Pharaonis  cuiufdam  inftar, 
Saturni  &C  Herodis  ad  internecionem  crude- 
liter  depofcant.  Prscterea  cur  hoc  meum  o^ 
pufculumSerenitatiVeftraeiverim  dedicatu, 
fuit,cum  id  Appellationum  caufas  tracflet, 
fufceptilaboris  cenfuram  atque  diiudicatio- 
nemnulliiuftiori  ex  caufa  copetere  duxi,qua 
ci,  ad  quem  vtmultarum  prouinciarum  Au^ 
ftriacarum,  &  iudicem  &:  Principem  fupre- 
mum,  appellationes  deuoluantur,  Denique 
caufainfcriptionis  fuit ,  incredibilis  Screnit, 

Veftr^ 
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Veftracerga.  fubditos  humanitas  &  clemen^  AEntj* 
tia,  quamlicet  Rudolphus  primus  Impera- 
tor  Auftriacus  ,  invufHfsimse  Veftrac  ftirpi,  com.d 
infeuerit  memorabili  illo  dido,  Seuerum  &  ft»$  ai? 

immitem  fuifle  me  aliquando  poenituic:phon'I# 
lenem  &placabilem  nunquam.  Nihilo^ 
minus  tamcn  omnes  vno  ore  fatentur  eam  a 
Serenitate  Veftra  aucflam  8c  confirmatam* 
Hincpiusfubditorum  inSerenitate  veftram 
a flfecftus  adeo  exarfi t,  vt  nihil  magis  in  optatis 
illisfit,quamfcfe  illicum  debiti  honoris  cx^ 
hibendi,  tiim  obedicntiae  &  obfequij  pra> 
ftandi  caufa,patefacere,vel  faltem  infinuare, 
mihiverdeo  diligentiusinidincumbendum, 
quo  maiori  benficentia ,  Regia  familia  Au- 
ftriaca,  parentem  meum  profecuta  eft:quem 
infuper  cum  conftet  omnem  artatem,  labo~ 
rem ,  ftudium,  Serenifsimae  domui  impen^. 
difle,  arquum  eft,  vt  paternis  veftigi)sinfi^ 
ftam  ad  ipfi  usque  exemplum  me  componam, 
Sufcipe  igitur  Serenifsime  Archidux,  bc^ 
nigno  ac  fereno  vultu ,  hanc  meam  obfe- 
quendipromptitudinem,  vna  cum  hoc,  lu^ 
cubrationum  mearumleuidefequidem  mu^ 
nufculo ,  fed  promptifsimo  8>C  devotifsimo 
animo,  atque  eo  confilio  oblato,  vtgrati^ 
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mum  ingenij  Sc  talcnti  mihi  concrediti  fgtum 
meualligarimfSed  cum  non  eadem  mihi  cum 
Thebano  illo  mens,  excufa  tione  quoq-,  me  di- 
gnum  arbitror ;  Illius  erat  tanto  fili)  alligati 
iplendoreacnobilitateobelifcumconfervare 

&illuftrare,  mea  veri a  tamfublimi  virtutu- 
que  radijs  corrufcante  Auftriacaedomiisco^ 
lumnalibellomeocscteroquin  obfcuro,  luce 
tanqua  afolemutuari,  eumque  adverfus  in^ 
vidorumimpetus,Zoilorum&obtre(fhtoru 
morfus,inea  tueri,hacmaxima  tepeftate,qua 
non  tantiimplures  prscclarorum  facinorum 
obtredatores,  quam  imitatores ,  (  uti  fapien- 
Mbafiw  tifsime  Carolus  Qnintus  Auftriacus  immor^ 
jrancBor  talis memoriae Imperator quondam dixit)  re^ 
t^]'zo.  pctiuntur, fedplerique adeo livore pleni, vt 
parvulos  ctiam  quos  fibi  plurimum  obfutu- 
rosimaginantur4Pharaonis  cuiufdam  inftar, 
Saturni  &:  Herodis  ad  internecionem  crude- 
liter  depofcant.  Prarterea  cur  hoc  meum  o^ 
pufculumSerenitatiVeftraeiverim  dedicatu, 
fuit,cum  id  Appellationum  caufas  tratfkt, 
fufceptilaboris  cenfuram  atquediiudicatio- 
nemnulliiuftiori  ex  caufa  copetere  duxi,qua 
ei,ad  quem  vtmultarum  prouinciarum  Au^ 
ftriacarum,&  iudicem  8c  Principem  fupre- 
mum,  appellationes  deuoluantur,  Dcnique 
caufainfcriptionis  fuit ,  incredibilis  Scrcnit, 

Veftrp 
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Veftracerga  fubditos  humanitas  8c  clemen^  Atnc» 
tia,  quamlicct  Rudolphus  primus  Impera-  ^,ttiu* 
tor  Auftriacus  ,  invi&ifsimx  Veflrsc  ftirpi,  Com:  dB 
infeueritmemorabili  illo  dicfio,  Scuerum  &  ft>*  ausc<j 

immkem  fuiffe  me  aliquando  poenituic;phons,# 
lcnem  &  placabilem  nunquam.  Nihilo- 
minus  tamcn  omnes  vno  ore  fatentur  eam  a 
Sercnicate  Veftra  aucflam  8c  confirmatamt 
Hincpius  fubditorum  in  Serenitate  veftram 
a  ffecftus  adco  exarfi  t,  vt  nihil  magis  in  optatis 
illis  fit ,  quam fcfe  illi  cum  debiti  honoris  ex- 
hibendi,  tum  obedicntiac  &  obfequij  prac- 
ftandi  caufa,patefacere,vel  faltem  infinuart, 
mihi  verdeo  diligentiusinidincumbendum, 
quo  maiori  benficentia ,  Regia  familia  Au- 
itriaca,parentem  meum  profecuta  efhquem 
infuper  cum  conftet  omnem  artatem,  labo- 
rem ,  ftudium,  Serenifsimar  domui  impen^ 
difle,  arquum  eft,  vt  paternis  vcftigrjsinfi^ 
ftamadipfiusquccxemplummecomponam, 
Sufcipe  igitur  Serenifsime  Archidux ,  bc^ 
nigno  ac  fereno  vultu ,  hanc  meam  obfc- 
quendipromptitudinem,  vna  cum  hoc,  lu^ 
cubrationum  mearumleuidciequidem  mu- 
nufculo  ,  fed  promptifsimo  8c  devotifsimo 
animo,  atque  eo  confilio  oblato,  vtgrati- 
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tudinis,  Venerationisatque  deuotx  cogira# 
tionisfymbolumac  teftimonium  excare  pof- 
fit.  Precor  iutemDeumOptrMax:  vt  al- 
ta  &C  prgdara  Sereni111  Vl*Confilia  Sc  cona- 
tus  tueri,provehere,&optato  eventu  dona^ 
re  velit,  Friburgi  Brifgauorum  menfeNo^ 
uembrit  anni  1614* 
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Humiliimus  &  obcdicn* 
tiffimus  clicns  5c  fcrvusv 


Ioanncs  Mckhior  Clctzdiu* 
ab  Altcnach. 
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PRiEFATIO  AD 

LECTOREM. 


0  g  i  t  a  n  t  i  mihi,  quo  gene* 
re fiudiorum  f$  matcri& ,  djd~ 
litudine  animum  meum  vin-* 
dicarem,  tempus  otiumf^  con- 
fumerem ,  c/uippe  cumnuUusfruflttsotijfity 
imo  magis  difyendiumwnderettc  Ap.Glau* 
diits  refert ,  prxpotentia  imperia  agitatione 
rerum  advirtutumcapefcendam  excitari> 
nimiaojtiietein  defidiamrefblui,negotio  ci- 
uitatis  mores  in  fuo  fiatu  contineri  blanda 
appeBationis  ^uiete.plurimis  vitijs  refpergi, 
otio  ingenia  corrumpi,  dcfletti  advoluptd* 
tes  tfc  nullum  honedius  perfugium  $f)pr&- 
clarius fiudium  occurrit,  qudm  lurisfcien- 
lia,  inqud,  cum pertempusoBo  $§amplius 
unnorum  defudaffem ,  ex  infinitis  materiis, 

qua 


£;  P  R  AE  F  A  T  I  O 

qm  in  hoc luris oceano  occurrunt ,  Iratfa-  - 
tum  de  ^Appellationibm  elegiycuius  cogni-  ' 
tio  quamuismagna^ dtfficilisfitwtilttatis 
tamen  magnitudo  adfufcipiendumtrafian- 
di  laborem  impulit,  adcum% late dijfufum 
f§  difierfum  ,  conglutinandum  ordine 
quodam  componendum  exercitationis 
deleBationis.nonofientationis  caufa  meap- 
plicuhcfuhetfialtero  tanto  aufliorficripote- 
rdt,  tffortemaiorema/vulgogratiaw  con- 
'ciliare,  id  tamcn,  quodbreuitas  magis  arri- 
.   deat  quam prolixitas , .  vt  facerem  adduci 
non potui.  Omifio  autem  longiori  fermone, 
quo  eum  tibi  commendem ,  fi  enim  vtilitas 
huius  Tratfatus  id  impetrare  non  potc- 
rit,  multominus vcrborum  inanesampul- 
Uidconfecutur&funt,  fetius  me  fa£turum> , 
confido,(ifufcepU  compofitionis  ordinem  f$ 
capita  fummatim  >  qug  pofihn  verborum  > 
compendioJubijcerem,fimuletiam  vulga-  - 
rem  illam  perfuafionem.nihilamplius  fcribi, 
quodabaliisfcriptumnonfit,eximerem,aut 
faltem  mmuerem.  Principio  huius  operis, 

ita^  . 
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ita^aliquotfignificationibuskv  pella-. 
t  i  o  n  i  s  in  medium  allath  Legibus  f$ 
jiuthoritatibu*  Liuij,  Valerij Maximi,Se- 
necA  ($c.  illuftratis,  definitionem  Appcllatio- 
nis,fubicBa  re/olutione,  anaPrincipe,fta- 
tutOjtolli pofiit  ($c.  Jnconcinatione  primi 
capitis  fum  executus.  In  fecundo,  tertio  f$ 
quarto  capite,  quibus  hoc  commune  auxu 
lium  aut  beneftcium  prouocationis  defercn- 
dum :  a  qua  cauja,  tfc.  f$  a  quibus  Iudici* 
bus  recipienda  fit  <vel  non  dppellatio  ,  itd 
enarraui,  vt  circa  arduas  diffciles  qu&- 
fiiones,  alidsc^huicmaterUconiunBas,  qua 
fe  ojferrent,  interpretum  pugnantes  (enten- 
tias,  argumentis  in  vtramtfr  partem  ordint 
confertis  quantuajfequipotui>aut  Sac.Rom. 
JmperijComitiis,  aut faltem  prtiudicio  ali*  * 
cutw,  prxcipue  verb  Camera  Imperialis,de- 
cifas.refolutas,  illuflratas  exponerem,  tf' 
hd,  qmad  perfonas:  Secundo,  qutadcaufa*: 
lertio,  qm  ad  fudices:  Quarto  capitula  re-  - 
ferentur.  Indeinquinto  cap.  qtuad  tempora 
aut  folennia  appellationum  requirantur  $ 
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quisc^  modtts  ^formaantiquittts  appellan* 
difuerit.  Quo  iure  autemnunc*vtamur  ad- 
mixtis  ordtne  eo^  modo ,  quo  dtctum,  dc- 
ciftsqutftionibus,  complcxm  (um:  In  vltimo 
4eni%capite,  neinfruciuofa hacinucfiigatio 
videatur,  effecltts appellattonis fubnexui,  i7- 
lationescfo  ex  tllis  emanantts  excufi ,  $§po- 
tuiffet  hisexpofitisnofcro  traclatui  certmf- 
nis  conftitui ,  fcd  quia  mihj  prcpofitum  ftiit 
officiaappellantis.appelUtijtidicis  A  Qy  o 
£5  ludicis  Ad  Qy  £  M  ^c.conhtngcre^per- 
Jtringerc,  idcircb ,  quidvnicm^  incumbat, 
qua  potui  perjpicuttate  verborum  fubieci. 
^odautempaucosauthores^eos^Ncoteri- 
cosfkpe,  veteribyt  omifiis.pr&cipue  verb  Pe- 
trum  GilUnnium  &c,  Pr&ccptorem  mcttm, 
ltemAuthorempr&iudiciorumCameralium 
f$c.($  'Rulantum  de  Commifjariis  fj  c.  al!e- 
gauerim ,  primum  enim  non  mu  ncgligenttA 
expenfamreferri  debet.fcdco  conflioficfum, 
ne  allcgatione  authorum>  huncTracfatttm 
obruerem,  quodcf^  ex  Gilkcnnio  &c.  aliisa^a 
me  rccitatis  Authoribtts  aujyJcprt  hendipof 
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fttt.Stci4ndurn>  vtvltra  alios  allegatos  au- 
jhorcs  contefres  habearn  rerum  ,  de  quibits 
mmtionernfecijtaiudicatarum.  H&cdeor- 
iimfufccptt  operis  >  ^ordine  conattts  mei , 
qu  in  hunc  Traitatum  relatafitibi  proba~ 
buntur,  occafio  admaiora  capeffandadabi- 
UtrSn  minits>  tudicii.m  tum  tntcrpone,  di- 
gncris  corrigere  ,  ^fenfum  verbis prafcrre, 
Nam  >  vt  tiie  refle  ait ,  difficile  eft ita  quid- 
cjuamagerc,  vtnihilerres  >  cjuodfi,  etiamfi- 
ne  errore  auisauam  aliqutdpcragat,diffictle 
efi  non  iniquum  iudicem  inuentre.  Sufficit 
viam  apcruiffe  veritatu  'vlterius  inuefttgan* 
d<ey  J^Qtm  tefte  Qiiintiliano>quotidie cogni~ 
tio  crefctt.  Gfuodautem  adiliam  circuwfcri- 
ptam  optnione?n  attinet >  nihil  in  lucem  ediy 
cjitod  Ittcrarum  monumentvs  antea  confi- 
gnatum  nonCtt  >  idemtjf  paucis  commutatis 
*verbis  ab  aliis  repeti  tfc.  lure  tamen  male 
collocatarn  operarn  illim  dicinon  poterit>qui 
cxcufSis  interpretum  fententiis  f$  fubteflis 
ordine  argumentis  pro  ingenij  fui  facultatc 
f$  taUntQi  iUas  publica  fanttione  defnitasy 
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tz       Praefat,  Ad  Lect^ 

aut faltem  prxiudicio  fupremi  alicuius  iudi- 
cijrefolutastfilluflratasreferat,  qui ab  aliis^ 
citrd  dclettum  f$  ordinem  per  declarationes, 
qmftiones,  mifcellanea  tfc.  expofita  funt ,  in 
nmum  confemt,  quafi  in propriafede  con- 
flituat.  lllud coronidis  loco  adijciendum  pu~ 
taui.fi  quid omiffum  fit  hoc  Traftatu ,  me 
in  fequcnti  edttione  aut  trattatu  de  fup- 
plicatione  f$c.  qu&  appellationi 
afflnis  efl,  fupplcturum. . 
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VREVIS  ET  SVCCINCIVS 

T R A CT A  T V S 

D  E  A  P  P  E  L  L  At 

TIONIBVS,   AD  VSVM 

FORENSEM  ACCOM- 

M  O  D  A  T  V  S. 

N  quo,  pr^ter  accuratam,  Sc  alia- 
rum  huic  materiarconnexaru  le- 
gumexpIicationem,mult£  illcq* 
ardu£  Sc  illuftres  iuris  qu^ftio^ 
nes,  excufsis  interpretum  fen- 
tentiis  ,  Sc  accommodata  con*- 
gruenttargumentorumferie;  tandemautSa- 
cri  Romani  Imperii  Comitiis,quantum  afle- 
ijuipotuit,decife,autpr^iudicioalicuius,&c^ 
prfcipue  vero  Camcr^  Imperialis ,  refolut£ 
&C  jlluftratg  continentur^.. 


A  V  T  H  O  R  E 

JOANNE  MELCHIORE  CLET- 

ZELIO  AB  ALTENACH, 

B  3  PROOE- 
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T  i  l  i  t  a  s  huius  Tracftatus 
non  egetcommcndarioncip- 
fe  cnim  (c  oftendir,nam  appcl- 
!andi  vfus  quam  iicfrequens, 
quamque  necelfarius,  nemo 
eftquinefciatj  quippc  cum  iniquitatemiu- 
dicantium  velimperitiamcorrigat ,  vt  ait 
lurifconfultus  Vlpian.  in  /.  /.  ff.de  Jppellat. 
Optimocnimkirepcrmiftumfententia  pa- 
rumiufta,autiniquaoneratomaiorem  lu- 
dicem  prouocare  ,  atque  innocentise  fuae 
praefidium  quxrere ,  fic  Horatius,  atteftantc 
Liuio  lib.  i.fol.  mihi 37-  t§  VaUrio  Maxt- 
moy  lib.8.  cap.  1.  interfe&a  fororis  crimine 
a  TullioRege  damnatus,  prouocato  iudi- 
cio  adpopulum  abfolutuseft,  proclaman- 
tcPatreHoratii ,  fe  fiham  iure  caefom  iudi- 
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aare,  ni  ita  efTcc  3  patrioiurc  in  hlium  ani- 
maducrfurum  fuiffe  &c  Eiufdem  appcl- 
lacionis  bencficio ,  refert  Cifar,  Baronius 
Tomo^.  Annali/Ecclef  anno  404*. nu.  20. 
&cod.Tom.  f.  anno  432.  nu.87.  &Tomo 
3. aono  347.  n.48.  San&umloannemChry- 
fottomum  ,  Sandhim  Britium  Turonen- 
lem  Epifcopum ,  Marceliumj  Athanafium , 
&c.  &alios  Epifcopos>oppre(Tbscalumniis 
aducrfiriorum  condemnacos  ab  Arianis  ab 
hisq^depofitos, appellatesad  fummuPon- 
tificem,  vtmcliori  (btu  rescollocarcturab- 
folutos  ,  &  fedi  priftinx  refticutos  fuifTe. 
Ideoquc  vt  via  atque  ordine  progrediamur, 
huncTradtatum  in  fublequentiafex  capita 
partiri  atc^  diilnbucre  commodum  duxi- 
yxnxs  j  quorum  primtim ,  dcfinitionem  ap- 
pellationis  compleftctur.  Alrcrum,qui  fi- 
bi  hoc  bcncficium  appellacionis  polliceri 
pofllnt,  &quibusdeferedum  non  fit,  con- 
rinebit.  Tertiumcirca  pufam  aquainter- 
poni  appellatiopofilt  *  &aquaiureimpro- 
bcrui ,  vciQbitur.  Quartum  aquibusiudi- 

cibus 


Prooemivm^ 
cibus  concedatur ,  &  a  quibus  dcnegctur 
appellatio,  trattabit.  Quintum,  tempora 
feufolemnia,  vulgo  formaliafeufataliaap- 
pellationis  perfequetur.  In  fcxto  dcnique , 
vltimo  de  effedtu  appellationis  videbi- 
tur ,  vbi  etiam  tam  partium  quam  iu- 
dicum  officia  comprehen- 
demus. 
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CsAFVT  VRIMVM. 
Quidfitappellatio, 

:SVMMAR1A, 

I     .  ^ippeUare  fignificat  iudiciumdiffare,  iudicio  clnuenireyel 
etia m  cttra  iudicium  interpeUare ,  td(jt  Ugibus  ejf  autbori- 
tattbus  Senec&ey  Valerij  Maximi^probatur  e?  num. 
-  x,      Expltcata  lex  19  qui-appellat  ff.  de  iudiciises  l.  item apudif. 

§.fitjuis  «ow,  35.  ff.  de iniuriis.  §.finaltsl.  fideiujjor  l6.Jfi 
de  fideiujfortbus. 

.  4.      Appellare  fignificatetiam  bUndofermone  pudicitiamatten- 
Ure. 

5.  Sumttur  ey  pro  implorarey  idque authoritatibm probatur. 

6.  Definitio  appellationis  tradttur. 

7.  Prou  ocationem  Utius patere,  appeUatione  ef  fignificaredmne 

.  beneficium  ,  per  quod  auxilium  iudicis fuperioris  impb- 
ratur. 

?8.      Promifcuc  prouocationem  x?  appeUationem fumi, 

9,  tAppeUatio  anftatutotoUipofit, 

10,  Affirmatiua  opinionisfundamenta, 

lU     Negatiua  yertor  ey  confirmata praiudiciis  Camera  lmperialii, 
12.    Declaratum  capitulumvcnientes.  19.  extradeiureiurando. 
15.     Statuta  repugnantU  rationi communi,  repudianda  effe. 

1 4.  Tribunitium  auxilium^  ef  prouocationem,  duas  arces  l^fha- 

tis  tuentU  dici. 

15.  Statuta  limitare poffe appeUationes,  citra  tamen prtiudichm 

juperioriu 

16.  Principis  poteflate  contineri  im  toUendtcappeUationh, 

17.  DequQ  PrincipeidexaHdiendum. 
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18.  Rationes  in  cotw  arurn  aUcgata  dijfoluuntur. 

1 9.  Quomodo  d/>pel!a  io  cenfcatur  habcrc fpcciem  defcnfionis. 

20.  Dcfenftonem  quoadfui fubflantiam  toUi  non pojfe ,  dliuddH- 

tem  obtinere,  quoddformaiitatem  ipfius. 
1! .    Jntercjfe,  inter  habere  Jpeciem  tequitaus  naturalisy  tf  ejje  iurh 

tZ,    Lex  eai  8     de  capite  minutis.  deckrata. 

%y     Vfu  magis ,  quam  aliqua  certa  lcge.  cjr  iure ,  dppeUationem  in- 

duclam%  aut  reiccldm  ejfe. 
24.    Principem  ius  naturale  limitare  poffc. 
2f..    Retttusdtciy  appeUationem  cjjc  dc ture ciuili  >naturati tamen 

rattoneditlante. 

26.  *An  caufa  committi  pofih ,  recufatitne  remota.remifiiue. 

27.  Ratio  quarc  jhtuto  tpUi  non pojiit  appellatto}  qua  tamen  non 

milttet  in  Principe. 
2$.    Ncc  c  nfueutdine ,  nec pra/criptione  inducipojfe ,  ne  adfupe^ 

rioremappcUetur,  idq>pr*iuduus  Camcr*  ImpcriaUscon- 

firmatur,  num.  2$. 
JO.    Priuilegio  adimipojfe  beneficium  dppeUationis, 
\L  .  Remotd  dppelldtione ,  non  cenferi  JubUtam  fupplicationem % 

qnercUm  nuUitati*  auxiiium  refiitutionif  in  integrum. 
J2. ,   jLppeUationem  yocari  a  Baldo  thcriacam  contrajudtcis  vene- 

num. 

33.  Plcrosj,  tamen  ed  dbuti ,  *t  exccutionem  hdicatifruJlratorii\t 

dppeUdtionibus  remorentur. 

34.  LibcUum  dppeUdtionis  priora  continentem ,  non  ejfe  ddmit- . 

tendum. 

3?«     Confilium  pro  appeUato,prioribus  articuUtis. 
^6>+£rauamina impertinentid ,  non ejfeddmittendd,  eo%  iure nof 
vtu 

37.    Cbmpenfdtionem  in  Vtm  reconuentionis  obictlam  in eaufa  ap- 

peUationis  rejpui. 
58.     Compenjationem ,  ey  aiidsexceptiones peremptorias  non  im»  ( 

pugnantes  iudtcatum^in  ip/a  executione  obijcipojfe. 
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39.  Rcconuentio  an  in  iudicio  appellationis  admittcnda. 

40 .  formula protmnttandt ^figrauamim  imkuantta  fint. 


CV  m  authoribusIurif«)nfuhis,neenonCiccrone//£.  t. 
de  Oratore ,  oitinis  diiccptano,  quz  ab  aliqua  rc  fumitur, 
a  defimtioiicproncifci  debeat,  vtintclligatur,  quid 
ficid  dc  quo  qucratur,non  abs  rc  mc  tatturum  eX]mmaui,fi  a- 

liquashuiusnoininis  (Appcllationis)  tfignificationcsadfcr- 

rcm, 

^lppzUarcita^  ey?,iudicium  di&arc,  iudicio  conucnirc ,  vcl 
etiamcitraiudh  luminterpcllare,  / 19  <jui  appeltat.  ff.  de  iudi- 
tiisl  ly  itcmapnd  $.3$.  ft  quisnon ff.  deiniurits.  l.fidetuJfor.§  fi- 
ttal.  ff  dcfidcinjjoribus m  Vcrbis ,  t  V ?rifimilc id atlum  Vt  appella  - 
tus  ra/s  nonfuluijjet  fideiujjor  tcneretur.  SjcScncca//£  f.  dcbe- 
neHciis  ,  Focncr^tor  quoidamdcbitoresnonappcllat,  quos 
fcit  decox  iTc.  Valcnus  Maximus  lib.  4.  cap.  8.  tbi.  ncquc  dc 
fortequcnquarrid-bitorum  fuorum,ncquc  devfurisafuisap- 
pcllarilpaflus ,  txlibtojexto  capite  fccundo^  ili.  pccuniamipo- 
pondi  t  quo  romir.e  nunc  appcllor,  &  Ub.  6  cap.  c.  Rcfcrt 
eollegium  Tnbunorum ,  cum  quidam crcditoribus fuis nol- 
lettati  frare  decieuiiTe,  fincqueioluerct  pecuniam  ,  nequc 
daret,  cum  quofponhoficrct,  icappcllai  tibuscreditoribus, 
aux  I  o  futurum,  vidcatur  Stcphanus  borcatulus  dialogo^$9 
num  c.  6. 

A[  pcllare  t  fignificat  etiam  blando  fermonc  alicuius  pudi- 
citiamattcnnre. /.  IC  itcmapud§.  ;o.  appellare &  § .  n.aliud ffi 
deinmtm  ValenusMaximuj;  lib  6  cap.  \.  lateBriiTonius  de 
vcrbo.fignific.  in  Vcrbo  appellarc.  Pafhmetiam  fumitur  t  pro 
iinplorare,  Liuius  lib.2.  appcllat  tribunos  cumauxilio  ncmo 
cflet,cW/£  <8.  fi  fe  appellu  auxil.o  cifutuium.  Valcr.Max. 
lib.  6.  cap.ytbi.  quod  vt  ilii  nunaatum  eft,ad  confuJis  tnbunal 
cucui  nt,  colicgiumquc  Tnbunor um  appdlauit,& lib.  6. ca.  u 
a  quo  appellati  Tiibuni  cim  deltupro  8cc. 
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Quod  autem  ad  prarfentcm  matcriamattinct  ,omifljj  a- 
liorum  dcfinitionibus  ,  appcilatio  in  huncmodum  dcfiniri 
6.  poterit ,  tquod  fimudiceinfcriorcadfupcrioremafcnten- 
tia,  vclgrauamme,gradatimfa£hprouocatio,iniquitatis  fcn- 
tentia?  quacrclam  contincns,  l^i.ff.hoctit.ittnHaleg.  prrfecli. 
vj.ff  de minorib. Czpwz  huiusdcfinitionis ,  ficuti  &  dsmn&io^ 
nis,  commodius in  fubfequcntibus excuticntur,  foliim  hic  a- 
nimaducrtendum,  hanc  voccm  (prouocationis)  in  defimtio- 
7  ne  pofitamt  latius  patcrc  appellatione,  generalitcr  cnim  ad 
iudicium  vocare  ,  /.  \iAntnb^umfeq»entibm^ff.deiudiein* 
Duarcnus/V/  princip.  huius  tituit  ,  &  omnc  id  bcneficiuni, 
omncm  a&urn»  modum  ,  perqucm  officium  fcu  auxilium 
fupcriorisiudicis  imploratur ,  fignificat.  B.irt.  ht  l  ftminorMj* 
8,  yerfie.  tertio  modo  ff.  de  admwi/hat.tutor.  '\  a  lurtfconLautCRl 
prouocationcm  lumipro  appellHtioiK  &ccot.ttracolugitur, 
ex  l.  maritus  10.  ff.  de  qu&flion.  I.  in  ratto>.  c  TJ  $ . }  etm  quidam  ff. 
ad l.falcidiam ibi' prouocationeintcrpoiiu  &:  non  lulleappel- 
latum  eiTctpronunciatum.  /.  i$./eire.  in  prin.f}.  deccxufat.  tu- 
tor.  I.  tdte^o.  §.  i.  quipronocauit ff.  depaclis.  Lt  ~<u;  i.b.  $.fol.  mi- 
hiift,  f£;;auxi!ium  Tribunitium  prouocationcmqucadpo- 
pulum  &c.  ejfol.  238.  attamcn  &  tnbunos  appcJlauit,  &  nul- 
lomorantcarrcptusaviatorcprouoco  inquit.  Ex  hisdaiu- 
citur,  diffcrcntiam  a  quibufdamallatam  imcr  prouocatio- 
ncm,appcllationem ,intcrccflloncm, non fub(ilrxre,  quod 
vidclicet  prouocatio  fita  minorcad  maiorem ,  appcii.irio 
tcr  xquales ,  intcrccflio  inter  vtrofque.  Cum  cx  citatis  Icgu? 
bus & authohbus aliud colligatur.  His ita  prarmiflls,  cum  ap- 
pellatio  ccnfcatur  cfTe  fpccies  dcfcnfionis  capit :  cum fpcciali  61. 
§  porro  extr.  de  appellatMarant- part.6  deappcllat.  n.  2A.y.A.ndr. 
9   Cail. lib.i. obf.uS  tt.i.  t  incipiendum,an ftatuto hoc bene- 
ficium  appcllationis  tolli  pofljf,ncad  fupcriorcm  appdletur, 
Do&ores  ad  1.  omnes  populi  f£  de  iull.  &  iur.  diilcntuint, 
lp  •„  Etcnim  t  id  ficri  polTe,  conuinci  vidctur,cx  l.finali  §.fin.  Cod  de 
tcmportb,  appeHat»Sienim  pactisconucntisid  ricn  conccdatur, 

quarc 
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quare  lcgis  authoritate  hoc  non  pcrmittctur?  vt  ait  Iuftin.  in 
l.finali  infine  Cod.de fidciuffbrib.   Secundo  ftatuto  tolli  poflc, 
quae  funt  iurisciuiIjs,hocautem  iurc,appelIationem  introdu- 
ftam  confhrc  exl.  2.  §.  exacJis^.ff  decrigine  iuris.  Sic  &.Moy- 
fes  Lxod.  i&.&Deut.  L  conftitutis  ludiabus  grauiorcs  caufas 
indccifasad  fc  rcfcrri  praecipit ,  nullam  appellationis  afcntcn- 
tJa  in  Icuioribus  aJlara,mcntioncmfacjens.  Vcrumomifla 
lon^ioi c  difputatione ,  ncganti  opinioni  >  huiufmodi  ftatuta 
nonfubfiltcre,tanquam  verionfubfcribendum,  tquamcon-  11 
firrnat  aliquot  praeiudicijsCamcrx  Impcrialis,  Rulandus  dc 
COminnTjnj?,  part.  5.  lib.  8.  deproccffi.  iudic.  interrogatoriiscap.l^. 
fium.  zl  TcxtustcIcgans;«c.f//>.  yenientcs  19.  cxt  deiurciur.   1*  - 
vbi  SummusPontifcx ,  confuctudincm  ciuitatisTudertinar, 
qua  confulesiuramentoobftringcbantur  ,fc,  quodpronun- 
ciaiTcnt intra  d<c*  28:  exccuturos,  improbar,  ratio adfertur ab 
intcrprctibus ,  quiahuiufmodiftatuta  dcfenfioncmtollant, 
quiratio  vidaur.colligicx  d,  cap.  19.  in  vcrbis,  cum  per  btc 
beneficium  aggrauati*  tollatur  ,  quodipfis  fccularcs  Icges  non 
dcncgant.  Dcprehcnditur  intextu&alia  ratio,  ibi  i&ideofic- 
utiiudices,  &c.  quodvidclicetpraibercturoccatjodelinqucn- 
di,&  fubditosiniuriaafficicndi,  fi  cnim  adhocpcrnaturam 
oftcnfum  prafidium  ,  non  fccus  atque  ad  afyltim  aliquod, 
grauatis  confugcrelibcrum  eflet3oporrercteos  fortunaiium  , 
corporis,  atqucexiftimationis  peticulum  fubirc,  vndc  cum 
huiufmodiftatuta  t  rcpugncntration?  communi,qua?di£t,at  13 
iniquitatc  aut  malitia  iudicum  opprcflos ,  auxiho  fupcriorum 
cflcfubleuandos,  nulhusfunt  momcnti ,  neque  iurc  (ubfi- 
ftunt,  ncccffarium.n.  inquit.Vlpian.  inl.  i.ff.  /?oc  tit.vtum  eflc 
appcllationis  cumpcrcam  ludicantium  irnquitascorrigatur,  . 
&  in  1.  addtifos  29.  Cod.  eod.  cum  pcr  crrorcm  vcl  gratiam  co- 
gnitoris  opprefla  putatur  iufhtia,non  dcnegatur,intcrponen- 
dc  prouocationis  copia,inquiunt  Impcratorej:hinc  cum  Ap* 
piClaudij  appcllatio  non  rccipcretur,qucrcbatur,quodap- 
pcllatio  prouocatioquc  aducrfus  miuri-m  Magiftratus  oftcn- 
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tata,  tantumliteris ,  non  vcredatafit,cui  Plcbeio  cxhimiU 
pracfidium  in  lcgibus  forc  fi  ipfi  non  lit ,  Liuius  d.  lib.  3.  fol  mim 
hii}?.   Etabeodcm  ,  tduaearces  hbciutiUucndadicun- 
tur,  Tribumtium  auxilium ,  &  prouocat<o,  co  quod  appclla» 
banturTribuni ,  contravimMagilbatuum,  vndcetiamfa* 
&uminftitutumque,  vtnunquam  doinusTribunorum  Ro- 
mxclauderetur,  nccno&uquidem ,  vtauxilio  mdigcntibus 
ianua  patcrct ,  quafi  portus  quidam  &  praefidmm  pencl.tan- 
tium,&c.  hincdccemuirahpotcftatc(quaprouocationisbc- 
neficium  fublatumcrat)  cucrfa  ,  1egcm  prouocationis  non 
rcftituit  modo  populus ,  (cdetiam  muniuitlanciendo  ,  nc 
quis  Magiftratum  sllum  fmc  prouocationc  crcarct ,  quod 
(ummum  dcfcndcndi  prarfidium  in  appcllatione  fitum  lit ,  Sc 
falus  populi  rcfidcat.  Liuius  dccad.  i.lib.  $.  fol.mibi  yi\l.& 
236.  Animaciucrtcndum  tarntn ,  t  vtmalitiac  via  prarcluda* 
tur,ftatutis  reftringi  poiTcappcllationei,(modo  luslupenorit 
nonlacdatur)  vt  nc  appellctur,  nifi  luramento  praftitoca- 
lumniae  vcl  appellationis  ,  !>Cttmftc(td  Np  3lpprllatl0»t 

Supcriori  qu.ift  oni  h;rcaffmis  eft,  an  Principi  conccdas 
tur  porcftas  tollcndxappeIlatioms'f  Commumimerprcturn 
calculo  rcccptum  cft ,  cam  conccdi ,  intclligendum  id  auteni 
dc  Pnncipcnon  rccognofccntcfupcriorcm.  Rulandu."  l.rrr.). 
lib  %.d.  caj>.     uam.  2$.  vbntaobicruatumrcfcrt,  lw\.§.bitcr- 
dum  ^..ff.a  quibus  appcli.trc  non  lic:t,  &  facit  ordtnatio  CamcTJC 
lmpcria!is/>4rM  tit.  28  5-  PnfrCutrrif/ 2r.  vbi  pnuilcg  o  aut 
rcfcnpro  imperatonstolh  potcftappellatio,rariocft,quia;  p- 
pcllano,  non  fic  lurn  naturalis,  fcd  pofitiui,  &  hurnani ,  Cu- 
uarruu^as/Jrjtf  qu&fl  cap.  2\.tium.6.  Maranta  part  6.hoctit. 
tium.  336.  hmc  palTim  in  iurcCanonico  animaducrtimus, 
infcn  rclcripns  Summorum  Pontifi  um,  vul^art  m  claulu- 
lam,  R  e  m  o  T  A  Appcllationc  cap.  fj.  pafioraUs  extr.  hoi 
titul.  capite  fccundo.  extr.  de mutuispetitiontbus ,  cum  (nnilibus, 
hcct  non  omnibus  ca  conccdacur ,  nam  ioljailmpcrate- 
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rcm  ita  iudiccm  dArepolfc,  t  dcclarat  d;ft.  §.4  intercftjm,  1/ 
qma iusappcllationis tollendc fit de rcgahbus.  Quamuis  au- 
tcm  rationcs  fupra  2llc;;atae  dc  ihtutis  militarc  ctum  videan- 
turin  principe,  tollcntc  appcllationcm  ,  quod  vidclicctfit 
dcfcnfiorf. cap  cumjpcciaU6\.§.porrocxtr  boctit.  eap.cuminter 
qttinto  capit  figmficauerunt  11.  extr  dc  exceptionibus  idcoquc  a 
Principetoliinonpcflit,  cumeafitiurisnaturalis,  &  omni 
iun conccili ,  Ciemen.  pafioraiis ,  circafinem,ibi,[  cum  Impcra- 
tcri  tollcrc  non  licucnt  ^uae  iuris  naturalis  cxiftunt,  defen- 
tentia,  esr  rciudicata ,  qusrc  cum  huiufmodi  rcfcripta  naturali 
rationc rcpugnarc  vidcantur , qua?  nullius  authoi  itate , corn- 
mutariaut  pcr  lcgem  ciuilcm  corrumpi  poflint,  lcg  casS. 
ht  Cuiacius  libro  vigcfimcfccundo  obferua.  capite decimoquarto  ff, 
de capite minutis ,  fminquam  rdc.iptis  tollatur  ,  ratio  natu- 
ralis>  quxd'ctatiniquitatcm  ludicantium  corrigendam,  ca- 
que  per  appcllationcn  corngatur ,  lcg.  r  ff.  boc  titul.  iuntla 
lege  pr&fefti  \j  ff  de  minoribus ,  quibus  acccdar,  quod  maxi- 
irie  Princip»soffici.»m  (itcurxfibicfle,  nc  aliqua  miuria  aut 
imquitasiubdttis  a  M.i£iftratibu»&IudL'ibus  iuferatur,Prin« 
cipcs  cnim  cuftodsx  dcfcnfionisq  icc^ufaconftituroseircrc- 
fert  &  probat  mulris  authoritatibus  hannes  dChofycr  intbe- 
fauro  Politicorumapborifnorum  librofcundo  capitequarto.  Ccn* 
trariumhicauttmcucnircvideatur&c.  licct  inquam  taera- 
tjoncs  in  Pcrfona  Pnncipis  locum  vindtcarc  vidcantur,  tamcn 
rc&c  confidcratx  non  idem  confcquentur,  t  ctcnim  quamuis  18 
appcllatiodicaturhabcrcfpcciemdefenfionis,  non  tamcnin 
cacaufaeft,quxdependeat  aiurcnaturali>tpertrai:taa  Ma-  19 
ranta part.  6.  boc  tit.  num  340.  dcinde quamuis dcftnfio  quoad 
fui  fublhnuam  tolli  non  poffit ,  potent  tamen  quoad 
folennitatem  &  formafitatcm  ipfius   tquo  rcfpcttu  re&e  20 
dicitur  dcfcntionem  eiTc  dc  iurc  pofitiuo  ,  vcrbi  gratia , 
vt  m  pnmo  ludicio  omne  ius  fuum  ab  aclorc  dcducatur, 
a  reo  omneidcfcnfionesprop6nantur,fub  pccna  pntclufio- 
nis  yiae  probandi  ckc.  quarc  latc  iumpto  vucabulo  dcfcnfiopis, 
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continebiturappelIatJo,an  cnim  pIurcsinftantiaefint,idnoa 
rcfpicit  dcfenfionem,  fcu  mcrira  caufae  principalif . 

Ex  hisdcducitur,  licct  appcllatio  cenfcatur  habcrc  fpcciem 
cquitatis  naturalisjtnon  tamcn  continub  infcrcndum  cflc,iu- 
ns  naturalis,  arguraento  leg.  eat  8.  ff.  decapite  minntit.  Vbi  di- 
citur,  t  obligationcm  dotis  naturalem  habcre  prarftarioncm , 
non  cnim  inde  colligcridum ,  dotcm  a  iure  gentium  aut  na*» 
turzduccreorigincn7,nam  vtplurimumqua:  xquitatcmna* 
turalcmhabercdicimus,  in  acquo  6cbono  pofitacnTernteIli- 
gimus,  vfusdotiumnon  inualuitapudomnesgentes:  Taci- 
tus  de  m  oribus  G  et  man  iac  fcribit  mul  leres  indotatas  nupfi  fle, 
cadcm  rationc  t  vfu  magis,  quam  aliqua  certa  Icgc aut  iurc  ap- 
pcllationem  indu&am  aut  rcic&am  clleconftat,  ex  Ciceronc 
lib.  i.delegib.  lexinquitmilitiae  cratab  co  quiimpcrabit,  pro- 
uocatio  ne  efto,  quodquc  is  qui  bcllum  gcric,  imperaflit,  ius 
ratumque  cfto,  &GrcgorioTholofano/*£.5,o.  Syntdg.  iuris, 
<fc.  cdp.  L*  tmm.  24.  vbi  refcrt  a  quibufdam  iudicibusapud  A- 
thcnienfesintcrdidam  f  uifle  prouocationcm  j  Huc  pcrtinct 
prouocationis  remcdium  deccmuiris  cotiftitutis  Icgefubla^ 
tum  fuifle,&  Caligulam  Caefarcm  Iibcram  Magiftratibus  iu* 
ris  dicundi  authoritatcm,finc  vlia  fui  appcllatione  concelTuTc 
&c.Quomodo  autcm  &  qua  rationc ,  a  Romanis  fucrit  rccc- 
pta  appcllatio,docct  Liuius  /.  1.  decddei.  fol.  mihi.  687,  ibico- 
dcm  anno  M.  Valcrius  Cof.  de  prouocationc  legctn  tulit,&c. 
Tcrtio  ca  dum  poft  Rcgcs  exa&os  lata  cft.Hinc  conccflb  a  iu- 
rc  naturac,  profc&am  appdlationem  fubnixamq  j  cflc  ratione 
aut  xquitate  naturali,iure  tamen  negari  non  poteft  pro  ratio- 
ne  rei,  vtilitatc  humanx  focietatis ,  &  fauore  minuendaruin 
litium ,  quae  eam  magnopcre  pcrturbant ,  Principcm  ftatuerc 
poffc ,  vt  res de  qua  controucrfia', rcmota appeliatione , deci- 
datur,  quod  ipfum  &  humanitatisratio  diciat ,  &  ciuilis  po  1 1- 
cisetranquillitas*  incrcdibilccnim  dictu ,  quaetclaabufuum 
cx  hoc  magno  litium  ftaminc  &  fubtcgmineenafcantur,  idq^ 
in  longe  maximam  fmgulorum  captionem,  quod  cxcmplrs 

&an- 
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'&authoricacibusiIluftrat  loan  a  CboQcr  btTbefauripolitic.a- 
pbor  fol.  60.  imo  pnncipcm  t  poteitatem  fibi  poliiccn  poflc  14 
Jimicancii5iusnatura!c,conl"tatcxallcgatisaDuarcno/;/m.r/e 
/wtf/i.Mynfmg  in  tit.de  iurenaturali  eyc.%.fednaturaliay  lbidcm 
Balduino,  ntm.  2$.  cr  notatis ad  legem bona  fides,ff.  depoftti, quae 
brcuitati  ftudens  omitto. 

tlisita  fubduttis  t  rc&iusdici  poteft  ,appeI!ationcm  cfTc  dc  Zf 
iurcciuih,naturalitamenrationcdi£rante,  cxemp!orccu1a- 
tionisiudicis,  cjuae  hcct  induclaeenfcatur,aiurcciui!iquoad 
modum  procedendi,  cum  tamcn  in  fc  contincat  defcnfioa 
ncm,  quae  fit  iuris naturalis,  intclligiturcmanata,di£tantc  na-  . 
turali  ratione cap.  ^xfecundo  re<juirisyext.  boc tit.  quae  iure  tranf- 
ferti  pofluntadappcllationcmjPrincipiautcmiuscfTctoIIcn- 
diinducla  aiurcciuihdi&antenaturali  rarionercccptumcft, 
Dottores  in  tit.  infl.  de  iure  natUrali ,  efc.  §  fednaturalia.  Obij- 
cicnti  autcm  commifiionem  caufa:  ,  reculationerernota,po- 
teftatc  Principis  non  contincri,videaturt  Mynfing.re;;/.  5.  obf.  26 
6$.  Gzillib  1.  obfft.  num.4.  Dd.  adleg.  apertifiimiyibidem 
nimnurn.    Cod.  deiudiciis,  &appc!lationem  recufationcmq- 
pan  iurc  fubnixas  etfe,  vti  dictum  cft,occurrcndum  crit  cx  iam 
rccitatis  authoribus    Hii  ita  fubduttis ,  illatio  dc  ftatuto  ad 
pnncipem  nofi  (ubfiftit ,  alia  emm  cft  ratio  in  ftatuto ,  alia  in 
t pnn,  ipc  tollcnte appcllationem,  ftatutis idco  non  rcmoue-  27 
ri  pulfcappcllationem,  vcriuseft,  tanquam  in  praeiudicium 
fuperioris,idcoque  ncclimitarcpoiTintin  ciufdem  praiudi- 
cium,  Bendcrusdcreuifionibusyconcluf$o.n. 10.  Hincin  Camc- 
ralmperiah,  talia  ftatuta  neadCamcram  Imperialempro- 
uocctur,non  attenduntur.  ordinatione  Camera  Impcrialis  part.z. 
tit.  ifi  circa  principium.  Gail  lib  t.  obj  ijy  num.  \z.  AfynfingerttS 
cent.  1  ob.  14.  Rttlandtu  part.  3.  lib.  8.  deprocejj.  iudicia:  interrogAt. 
tap.  i$.nu  22.  vbi  bocpmudiujs  confitmarit,ctiamfiaIIega- 
rctur contuctudo ,  t  quod  a  (entcntij<  v  g.  talis duitatis non  28 
appellecuradCameram  Impcrialcm  Meicbfnerus tomo  j.  decif 
$m,decif  28.  tomo2.Sjmpborem4tmpan.z.  T>otoi6.nHm.  2.  auc 
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prxfcriptio i  quia  ca  in  praeiudic>um  fuperiorum  non  artendf- 

2$  tur,ita  m  terminis  RuUndtn  diilo  capit.  1$.  nu.  \  vbi  t  m  qua- 
damcaufahocconfideratumrefcit,  reccpta  cnim  ettDo&o- 
rum  enunciano  ,  m  (ignum  fupcrioritatis  alicui  refcruata 
qucm  excaufapraeicriptionis  libi  polliccri  non  poflc,  pcrco- 
piosc  allegata  a  Petro  Gil^enio praccptorc meo efc.  piet  memoria in 
authen.  quat  aftioner  capit.  Q.  num.  $  Ccd.  de  Sacrofanclii  Eccle- 
fiii.eSnumer.19.  vbi  exRofenthal  &c.  in  auditorio  Spireufi. 
contra  Epifcopum  Lcodincnfcm  ita  ludicatum  refcrt.  Ap- 
pcllationisautcm ius  cfTc fignum fuperiontatis,  multis  con- 
firmat.  RuUndus  diflapart  libro  fecundo.  deinterrogatoriiiJit- 
tium  incorporal.  cap.  y  num,  18»  vbi  id  in  quadam  caufare- 
fert  notatum  ,  nili  pnuilegio  lubnixa  cfict ,  ordinatio  Camera 
Imperialii diclo  loco  $.  tmfc  WcfDffl Verfic.  C3  VOtVt  fcimi  ttff?  IC . 
Notatoradd.  ordinationem  Camer.  Jmper.  fub  nomine  Magenhorfl 
part.  2.  titul.  zft.fol.  168.  vbiconfirmat  praeiudicijs,  quamuis 

3°  t  per  lcgitimum  priuilcgium  Ius  appellationis ad  Cameram 
Impcrialem  tolli  poflit ,  id  autcm  non  ficri.per  confuetudi- 
ncm.  Supra  autcmailcgataratio  in  prindpc  non  rccogno- 
fccntc fupcriorcm, fibi locum  vindicarc non  potcft  ,  nc  quis 
autein-putct,  hac  via  iudicibusdatamoccafionemautmatc- 

3*  riam  noniurciudicandi&c.  potcritadiri  1  Princcpspcrmo- 
dum  fupplicationu,f0*o  tit.  Cod.  deprecibtttJmper.  offerend.  AJ4- 
rantapart  6.tit  deappellat.pofln.  15.  *Abbasin  ca.  ^.extr  derefl. 
inintcgrumy  nullitaus,  qucrelae  &c.  Ncq-  bis  aduer(atur,appcl- 
lationcrcmota,abbreuundarum  litium  caufa,  ccnfenetiain 
fublatum  bencfieium  fuppfocationis  ,  maxime  fi  cx  natura 
caufselltprohibitaappellatio,  Jaf.inauth.  qutfupplUatioXtd. 
deprccib.  Jmptrat.  ojfcnend glojfainLfin.  Cod.vt  lite  pendcnte3&.c+ 
nam  fccundutn  ca  cpjar  propofita ,  qucrclam  defercntcrn ,  au- 
dicndum  puto, pcr  tradita in  caf\ pafloraliaext.  hoctiu  Mynfing» 
tent.  6.  obf.  ip  AppeHatio,  itaquc  rcmcdium  falubcrnmum 
cjlc  conirat ,  adeo  vt  \Baldoinleg.  ynica  Cod.  fi  de  momentanc4 

p  /"/^&c  vocctur  t  thcmcacontra  ludicisvcncnum*  Ta- 

xncrJL 
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mcn  cum  multi  hoc  feculo  cxuVcrattflimo  abutanturhoc 
communi  auxilio,  vt  lites  in  infinitim  appcllar.do  extnihant, 
&  aduerfarium  fumptibusvexcnt,  fiuc  vt  loquitur  ordimtio 
Camera Imperialispart.  z.titul.  28  §.  t£U$\l  ibi  fcumit  flC  (t\VCt 

$rc  &(U$mfyit  mDthtfecm  ^fr^rbcn  duu  &rrtaf* 
jwa&cr  Stfcfjcn/  e^cr^u^n^^rhcljiTivOmratj^n  frfrt* 
gcn/  ofcrr  fccffo  (iit^cr  irt  5ftu|Tun$  fcrr  (ftttrr  ftycn  Mrf» 

t>fH/JC.  ideft, tvtadueifarios  ad  extrermm  fortunam,  dc- 
lcrtioncm  caufx  ,  aut  iniuftam  tranfa&ionem  inducant , 
aut  diutius  m  poflelTione  rci  morentur ,  hocquc  fcrcndum 
nonfit,nonenimaddcfrnfioncminiquitatis ,  fcd  adprcfi- 
,  diuminnocentiae,  comparatum  cft  capit.  cum fpeciali  6\.  §. 
porro  extr.  boctitul.  quod  fignificatur  verbis  dcnnitionis  no- 
ftrae ,  (  iniquitatis  (ententiae  querelam  continens ,  ad  dif- 
fcrcntiam  fupplicationis ,  rcftitutionis  in  intcgrum  leg.  17. 
prafecliff.  de  minorib. )  quarc  a  mdice  dihgentcr  animaduer- 
tendum,  anhbcllusappcllationisperomniaconucniataclii 
primae  inftantiae ,  fi  cmm  fit  mera  rcpctitio  priorum ,  libd- 
lus  ttamdciure  communi,  quam  ordinationc  &c.  rcijci-  +  a 
tur :  neq  jc  ad  rcfpondcndum  vcl  probandum  admittitur, 
vulgata  lege ampliorem  §.in  refutatoriis  t  ybiBaldud^od  boctit. 
Ordinatto  Camera Impcrialis  part .    titul     §.  ^Boabcr  penul. 
ne  quidem  cum  clauiula  ,  faluo  iure  pertincntium  &  non 
a d m ltten doru m  &c.  gloff.  in  capit.  contingat  in  yerbo  nibil omi~ 
UU& ,  de  officio  delegati e?  ibidem  Canonijla ,  tomo  quarto.  Sympho- 
rem  part.  primay  yoto  trigefimo  oclauo.  numer.  primo  Quod  cn  1  m 
femclcapitulatumcft  aunnterrogatum  ,  huic  non  ampliuj 
cft  locus ,  pcr  tradita  a  Qtil  Itb.  i.  obf.  128  numer.  6.  Hwc quae* 
fitum,an  in  (pecieexprimcndumfrquidiioui  infecundain  - 
ftantia dedu&urn  fit  ? opinionc*  &  rationes in  vtramque par- 
tcitl  &c.  confulcTomum  Symph.  1.  part.  2.  fol  ipu  num.  6$. 
Vcrumhocdefinitum  ,wiincap.*lt  buim  Traft.  viderc  cft, 
Harctgituranim  duertcndaatudicct  &conlultu>n,vtappo!  je; 
4atujctiam ipfe,  pcr  appellantcm iibdlum cxh.bitu  rcuideat, 
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vt  fi  nhil  noui  contincat,  pcr  gcncralia  lite  conteftata,  &  rcpe-- 
titionc  actorum  fa&a,  concludat,adic£ta  petitione ,  libellum 
vt  irrclcuantcm ,  contincntcm  omnia  pnora,  &c.  cflc rcijcie- 
dum ,  rccte  pronunciatum ,  male  appcllatum ,  cum  rcfufione 
expcnfarum.Fonnulas  huiut  conduf.  breuiratis  ftudio  omit- 
to,  cumpaiTim  apud  pragmaticosrcpcnanturj  idcmiudi- 
ciumeft,  fi  grauamina  pettincantadmateriam  impcrtinen- 
tem,ncccnimadprobandum  funtadmittcndaquciurc  com- 

3^  munidifpofitafunt,quxperfcinutilia  forcnt»  veltprobata 
nihil  rcicuarcnt,  Ctnoni/Iaadcapitul  cum  contingat  2,4  ext.  deof- 
fic.  delegati.  Rulandus  de  CornmiiTsrijs  Itb  1.  in punclo  com  - 
mifiioniscap.19  nnm.iv.  vbirefcrthuncmodum,mc.aj(;sap-  . 
pcllationum  quotidicobfcruari  ,  &(icoptimo  iurc  ieruatiT 
dccrctum  Anopagi ,  vbi  extracaufamquidquatiuiiccrc  vcti- 
tum erat, &c.  in  eadcm  conditioncfunr grjujnura ,  (i  m  <urc 
&  non  in  facto  confiftant,  tojno  1.  Sytnpb.  part.  2.  tit  7  vou.  6. 
«««.l.quodidcmobtinctdcpolirionibu-atirnittcndii&p  o- 
bationibusj  iurisdiipofiuoncm  tatuuni  lubcntbus,  Mwocen- 
tim  in  cap.  cum  inter,  de  con/itetudine,  vbi  ait  lupcr  quicftione  iu- . 
ris,non  requiri  proceiTum  ordinarium,quod  vt  aurcum  com- 
mendat ,  Fctinm  ibidcm,lathom.  2.  Sympborem.  part.  1.  yoto  4. 
poftnum.f.  Ratioeft,  quiaprocclTusadhocnoneftinuentus, 
fcdad  facti  folum  informationem,idcoquc  libcllus  probatio- 
ncm  iuris  cootincnj,  aut  alias  impcrtincns,  vt  fi  at  ticuh  noa 
cx  ipfis  vifccnbus  caufac  fumpu,  vcl  cxtrinfccus  aliundc  confc- 
£ti  fmt,tam  in  pnmo  quam  in  fcqucnti  iudiciorcijcicndi  funr, 
etiamfi  in  hoc,  quidnoujadduceretur  ,namhcctnon  dcdu- 
&a  dcduccre,  5:n  n  probataprobarc,  vtinfradccfFc&uaps 
pellationis,  plcnius  vidcbimus,  ficatamenfintirrclcuantia, 
nonadmittuntur,nificaufafitardua&grauis  ,  tunccnimin 
dubio  facilius  ad  probandum  conccduntur,  Rulandm  part\l%. 
6.  de  procejf.mdicia.  interrogat.  cap.  15.  num.  f  2.  vbi  harcpmu- 

37-  dicijsconfirmat,  intcadcrocaufacftcompcnfatio,fiinvim 
rcconucntionii  obijccretur,  nam  quammj  ca  ctiam  in  cxccu- 

tionc . 
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tionc rci  iudicatae,opponi  polTit, /.  cum militi  \6.  §.  \.ff.&L  2. 
Cod  decompenfatX  quodexcepno  pcrcmptona  non  infringcns 
{cntentiam ,  aut  non  impugnans  iudicatum ,  fcd  tantum  mi- 
nucns cxa&ioncm ,  &  modum  cidcm  tribuens,  ctiam  in  cxc- 
cutioncobijci  poflir,  pcrdoclrinamrcccptamintcrprctum,*» 
/. percmptcrias  C.  fcntentiam  rejcindi  nonpojje,  l.tamcn fi  U  jf.ad fis 
natui  MaccdoniavumJ.Ji  fideiujfores  ^i.^.ylt  ff.de fidciujforib* 
l.  ex dinerfo  17.  §.  ylt.  jf.joluto  matrimcnio>  modo  bquida  fit,/.)J 
confiflat.  4.  /.  fin.  ibidcm  Dd.  Cod.  de  compenfationib.  alias  non 
con(ideranda,ne  moratorijs  amb:>gibus  fpcs  condcmnationii 
cxcludatur,  vtait»/.  l.fin*  Caiatiuslik  3.  obfi  cdp  16.  Tamcn  m 
vim  reconucntionisobicttar,  rationcm  non  liabcri  exiIV.mat 
MjrautJpart.4.  dijlinfl.6.  n.l^.  Et  trad:tui  towo^.  Sympb. part. 
1  voto  2  num.  8.  nam  compcnfationcm  flcn  ipknure,  vcl  jn- 
duci  permutiuam  pctitioncm  cx./.  I.  Ccd  Rcrum amotanm  & 
alijslocisdcducitCuiacius  incap.  1.  cxt.de  mutmipctitiombtts, 
quam  tamcn  in  fccunda  tinftantia  ,  in  vim  teconucntieriis  39 
obie&am,nonadmuti,  plcriqucnVuunrauthoritate legis  ft= 
tttndcc§.$  Verfic  eiquoque  &c  jf  dc  iud;ciis,  vbi  qui  prouocauit , 
non  iinponKurncccfTitasalijs  pulfjntibus  relpondcre  ,  imo 
eamHmpliciterreijciin  cau(a  appcilationis ,  reconuentionis 
vidclket,  licct  cum  compcnfationc  nornullam  arTlnitatem 
habea^,  aham  rationcm  ctfe,cam  namqttc  proponi  ncc<  <Tc  cf* 
Je  antc  litcm  *  ontcftatam  ,  Dd.  inautb'.  cr  conjequenurC.  quo- 
modocjr  quavdo  iudcx,(Sc.  m  caufa  itaquc  appellationis  eam 
opponi  non  pollc,  quia  ludicatum  *  non  htiscontcftanoncm 
cxtmguat ,  imb  rcducat  caufam,  htcm,  ad  tcrminos  litis con- 
tcftata5 ^qua rc admirtcndum  non  clle  Codex Fabrianui lib.  8.  tit, 
2^.dcfinitione2.  vbi  rtfcit  in  iuprcmo  Senatu  Sabaudixdefi- 
nitt)m,compcnfatiom  cb  jciendx  in  quacunqueinftantialo- 
cumcfTc,  aliudautcm  obtincrcinreconucntioncjVciumdc 
hacqu.rlhonecxac.tiu- jwm/*.  W^wohuiusTra&atus.IIludta* 
nicn  cunftat,  compnfauoneinvim  rcconuentionis  obicfta 
in  caufa  appellationis  tiiiquida ,  contorta ,  aut  conuoucrfa,  ca 
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rcic&a  in  caufa  principali  pronuncian ,  &  gcncraiitcr  quotirf- 
cunqucludcxlupcrioranimaducrtctgrauaminairrclcuantia. 
fupci  ri  a  &c.ijs  rcic£bs,cau(a  pro  conc!ulaacccptanda,&  pro- 
f)unciandu,t  }it!:C  Zu  Dcit U.  )U>J#ft  ctnfommcmn  Graua- 
nnna  ♦  <tf*  unrrh  Miclj  /  iitcfcit:  fonfrr  tuc  ©acfjcn/  vort 
a.nptc ttocgm/  r itr  brfcfcfoftfn  an#fnommfn  /  tantuff  / 
titit)  auVm  rorbnr^cn  nacb  /  *u  rccfjt  crfant  /  tc  idcir, 
gniuamma  tali  die  &c.  cxhibita  tanquam  irrcicuantia,non, 
{-.d  caularn  pro  conclufacxotficioacccptamus  ,vifisquc  adtts 
&  -dtiraus  occ.  vidcatur,  Gatt.  i.obf\i%.nu.y<f  Saylerm  &c. 
quam  praxtn  approbatam  &  rcccptam  m  Camcra  Impcria- 
/i  tciramur  dccidoncs  Meichfneri ,  cr  confule  tom.  4.  Symph.par. 
t  w  1 4. 32. 3$.  34.  num.  14.  cf  M  38.  fL  num.6.  cumfeq. 
tf  pdptrti  ahbu 

capvt:  11. 

Qui  fibihoc  beneficiumappellationiapol- 
liceripoflint,  &quibus  iddefe- 
xendum  non  fit. 

$  V  M  M  A  &  1  A. 

Nemini  Vum  appellandi  effe  prxcUdentUm ,  iV^  refcripu 

Imperatom  declarari. 
2*     Comitiislmperij  ef  ordinatione  Camera  Impcrialit fancitum, 

nemincm  ab  appelUtione  deterrendum,  nec  vinculn,nec  mi- 

rtis  yeliuramento. 
J.      QuereUm  deferri  pofle  ad  fupcriorem  Iudicem\tecufsnte  in* 

feriore  fententiam  ferre.nift  prius  appeUationi  renuhcietuu 
4*     Omnibus fiue  fno ,  fiue  alieno  nomine  condemnatis ,  itberam 

concedi  appellationem. 
Etiam  excommumcM  non  deneg&ndam ,  cum  ntione  tbidem 

tdduth. 

4.  I*- 
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6»  Intercjfe ,  an  ab  ipfa  fententia  excommunicationisappetlatio 
interpofm ,*n  \>ero  cxcommunicatio facla fit pojl  intcrpo- 
fitam  appellatione<ey  ita  in  Senatu  Sabaudiadefinitu  ejft. 

7.  Banniti  appetlationem  admitti,  praiudicio  Cameraj Imptris- 

iis  confirmatur. 

8.  Bannitus  ante  bannim  appcUationem  cceptam  ajt  projequi 

pofiity  remifiiue. 
Quatenus  appettatio  domini, pfo fubditis  recipiatur. 
XO.    Si  interejfe  immediati  ey principaliter  dominum  non  concer- 
nat  ,  ipfum  nomine  fubditorum  noneJfeaudiendum,id£ 
praiudiciis  confirmari. 

11.  Tutores,  Curatores  ad appellandum  obligari  aJias  teturiaclio- 

netutela. 

12.  Appetlationem  profequi  teneri  Tutoresante  redditas  rationef, 

sliud  autem  obtinere  iltisredditis. 
15.     Esplicata  l.  2.  jf.  an  per  atium  caujk  Appettationis  eSc. 
14,   Procuratorcm  teneriad  interpofitionem  appeltationis}alias  ob*t 

ligari  domino  aclione  mandati. 
I  f ,    Si  tamen  ratio  litigastdi  non  fitfuperuacaneam  titcm  injlitut* 

renondcbere. 

\6.  Dominus  aliundl  fi  refciuerit  procuratoremfuccubuiJfe,an  no- 
minenon  interpofita  appettationis  a  Procurat»re}obttgaki- 
tur  dominol 

tf*    Caufam  dubitandi  prabert  capitutum  14.  non  iniujle txtr.  de 

Procuratorib. 
18.    Certum  ccrticrandum  non  ejje.. 
19;    Refolutio  quajlionit Juprapofitak 
20*   Expticatum  capit.  eum  qui  de  R.  I.  in  6< 
21.    Procuratorem  interpofitam  appetlationem  profequi  non  tenerh 
u..    TertiumappetlarepoJJk ,  etiamfi  liti  non  adfuerit ,  ne^con- 

demnatus  fit,  modo  interfit,  ytfi fententU  lata ,  ipfi praiu- 

dicium  inferat. 

2j.  Confukius  tamen  ejfefetundum  quofdam,  Vt  nedum  appetfa- 
tioneinterpofita  petaturaiudiftdtiUratiofententia,  4« 
fibipraiudifatum  >*//>•  24,  tUiU. 
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14.    CUufuUm ,  appeUatione  remota ,  tertio  non nocere.fed recon- 

uenienft,  cum  ratione  diuerfiutis  ibidem  addutta* 
1$.    E%  quo  colligi  pofiit  intereffe  tertij. 

%G.    Explicatus  §.l.fedfi  alius  in  fine,  leg. 2 .  ff  quando  appeUandM. 
27.    Quemuis  appcliare  pojfe,  pro  eo  qui  ducitur  adfupplicium. 
l8.     Humanitaus  rationcfuggcrcntc,  quendam  extraneum  docen* 
tem  mnoccntiambanniti ,  auditum  fuijfc. 

29.  Jntuitupietatis,  patris^  aut  matrispro  filio.aHt  e  contra,admif» 

fam  effeappeUationcm. 

30.  Difficultates  quadam  mota  contra  fupra  aUegau  ,  refoU 

uuntur. 

}I,     Jnterejfe  inter  tertium  principalitcr  appeUantem ,  ey  alterius 
appeUationiinbarentem. 

3  2.    DecUratum  qua  rattone,  tertio  appeUatib  nccejfaria  fit,  cf  ttu. 

5  6.    L.fape  6^.ff.  de  re  iudicata  decUrata. 

37.  JnuUeclusl.  fi  Jeruus  plurium.  $0.  ff.  de  legatkl,  einsdcm£ 

l.  antiquam  lettionem  retincndam  ejfe, 

38.  Si  legatarij conquerantur  in  ipforum  necem  ,  per  collufioncm 

aclum  f  an  ipfo  iure  tutiftnt ,  an  *eros  necejfe  babeant  ap- 
peUare? 

3p.  Sententiam latam,  contra haredem  fcriptum per iniuriam  i*~ 
dicis,  non  nocere  legatariis  >  ne^viclorem  tueri fe pojfeex- 
teptione rei indicata,  cr  decUrata l.fi fuperam 5  ff.de /i- 
gnoribuiy&c. 

40.  Tertium  appeUationem  interponere,  cS  eamprofcquipojfe,  /i- 
tetpartesrenuncicntappeUationi,  aut  tranfigant. 

41  An  diflinclio  inter  tertiumprincipaliter  appeUantem ,  &  ter- 
tium  afiijlentemw  defendentem,  &c  fubfiflat. 

42.  Pluribus  condemnatis ,  an  ynius  appcUatio  aliis  non  appeUan- 
tibus  profit? 

4;.    §.  1.  cr  1.  leg.  \  fcioff.  hoc  tit  decUratus. 

4  4,   Comitiis  Jmperij  definitum ,  omnium  appcUatorum  nomin4f 

/npptiti  hbeUo  infermda  ejfe* 

;  4f- 
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4  j\  Vnam  eandem^  caujamy  cuius  indiuidua fit  defenfio  efficere ,7* 
Vnius  intcrpofita  appeUatio ,  aiiis  non  appeUantibus profit, 
ne^  requiri^  Vt  hi,  cjdem  adharerc  teneantur. 

46.  lAppeUatione  vnm  iufia  aut  iniujla  pronunciata/ommunem 

caufam  habentibns  prodcjfe  Velobcjje. 

47.  Jln  vifloria  projcqucntis  appcUationemf  non profequcntibut 

proficiat. 

48 .  D eclarata  l.fin.  C.  fi  ex  pluribtts  &t. 

49.  Seruos  appellare  non pofje,  ejr  explicata  l.  if.ferui.  ff.  hot  tit. 

50.  Rcnunciantes  prouocationibus,  appellare  non  pojfe, 

fi.     Jln  renuttcians,  caufam pcr  modnm fupplicationis>ad fuperio  - 

rem  deduccre  pofiit. 
5z.     L.vit.  C.Vtiitependenteejrc.  deciaratur. 

53.  Diffcrre  rccttrfum ad fuperiorem,qui  es  reuifio  dicitur,  afup- 

plicatione,  neq(hac  confundenda  ejfe. 

54.  nArbitrio  procuratoris  commiJJumy  Vt  appcUct  ,autacccptc£ 

fententtam  ,  huius  renunciatio  appeUation»  nuiliui  mt- 

menti  ,  non  fubjecuta  ratificatione. 
rf.     Quando  cenfeatur  renuntiatum  appeUationi. 
56     Capit,Japeext  hoctit.dectaratum. 
57.    Veri contumacis appeUationem  non  recipi}  *J  de  Vdriiscontu* 

maciajpcciebus. 

j 8.     Qu:s  ccnfcatur  verus  contumax.ef  de  inteUcclu  leg.  z.  cejfante, 

C.  quomodo    quando  iudex  ejfc. 
f  9.  Frujir.ttoris Jcu  contumacis  amicipro  ipjb  appcUatione  non  re~ 

cipi  cjr  decLratal.y.  ttbcrto  §  2.  litem  ff  dcnegotmgejiisl 
tfo.    Ncctertij  appcUattonem  fro  /uo  intcr<JJe ,  a JententiacontrJ 

tontumaccm  latd  ,  etdem prodrfie. 
61.    Qtuer:quiraftturt  ^vtquispofittdicicontumaxejt  num.  64.* 
6 l.     R  qu:Jita  citatior.is  quxnamfint 
6\     />■*"«  <  ut  onem  cit^tionts  dtc  ftrtato  ficri  poffr. 
6*.     hj  & tafiai,t}uv  ff  dc  tudicusdecUrtta. 
66     Jfoii.    tt  erxsnicnte  di  e  tuUuij ,  non  tontittuo  quem  dectarari 

cvntuthtucm. 

£  6/. 
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6j,    lufla  caufa  impedtm ,  culpam  contumacia  non  contraJM. 
66.     Varia  caufa  rcccnjentur ,  qua  qucm  defcndunt  apcena  contH- 
macia. 

££■    *An  tufia  caufa  fit  ,fi  quisaUcgctfc  abincompctcmc  iudicc ci- 
tatttm  ? 

70.  Communts  Dotlor.  difiinclio,  in  bac quafl,  m#  confirmata  & 

num.  7$. 

71.  Jntclldhs  lcg.  yhim.  jf.  de  iurifd.  iudic.  fecundum  Duare- 

ttum. 

72.  L .  non  yidetur  \  ff.de  iudiciis,  cuml.fiquis  ex  aliena  ff  cod* 

&  l.  f  5 .  contumacta  §  fin  ff.  de  rc iudtcata^expluata. 

74.  Verum  contumacem,priuilegiumforiaUeg<ire  nonpojfeff  ita 

fapim  in  Senatu  Sabaudta  obferuatum  futjfe, 

75,  Contumacem  nec  adaudtendum  fententiam ,  Taxationem  eXr- 

pcnfarum  cS  liquidationcm  frutluum  cttandum  ejfc* 
j6.     Contumaci  bemfictum fupplicattoms  dcncgandum, 
77,    Varia poena  in  contumaces  conflttuta  reccnfentur  ,ey .  num  78, 

79* 

80.    Jn  atlionc  reatian  Jlatim  quis  effitiaturpojfcfjor.- 

Sl.     Legcs  cS  argumenta  pro  affirmatiua. 

8  r.    Contrarium  tamcn fblidiortbus  argumcntisfnb  nixttmcfc. 

85.     •An  in  aclionc  tam  reali,  quam per/snaltjfccundum  dccrctum 

interpom  neceffe  ftt  *" 
84.    Si  rcua  fuertt  domhtus ,  an pojfcjfor fiatim  acquirat  dominiu  f 
JnteUetJus  Lcgis  contumacia  ,jf.  de  rc  uUic  fccundum  Duare-, 

ttum. 

$6.    ^Aliaintcrpretatioficundum  Petrttm  Gilkenium, 

87.  Cttatum  ad domum3fit}um  cenfert  contnmacem. 

88.  Citationem pcr  ediclum  faclam  ,  prafumi perucnijfe  ad  cittt* 

notitiam. 

89.  Qui  cenfeantur  fifii  contumaccs. 

90.  An ficltts  dicipofat  contumax ,  cuius  Procuratorin  tulpa  con^ 

tumacia  fiu 

$U    Fittos  contumttces  atempore  fiiegjja ,  intra  dcccndium  prouo- 
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9 2 .    hdignus  eft  auxilio  legum ,  qui  dum  leges  inuocat,contra  eas 

commifit,cuM  rei  elegans  exemplum  refemr  ex  Liuio. 
91*     Qii^  fi'1*  Vmdicieo. 

94.    Varij  inteUeflus,  adl.  ynicam,  C  VtipofiidctH, 

^AppeUans  non  auditur,qui  ideo  agere  caufam  fruftratur^uocL 

dicatfe  Ubellum  Principi  dedtjfe,cr facrum  refcriptum  ex* 

Jpetlarey  &  quidde  iure  canonico  obtineat. 
9  6,    Qui  excludantn r  *  beneficio  appeUationis     in primis  Jftontl 

confejii  vr  conuicti,  &  quomodo  id  intelligendum. 
9J,     Confejiiom  extorta,fid cm  accommodari  rem  ejfe fragilem ,  & 

periculofam  idqt  cxemplisdeclaratur. 
9%.    DoJnua>n  Baldi ,  non fnbfiftere  cxiflimantis  conuitfum  tor- 

qu-ri  pojje,  ncappeUet. 
99.    Intediclus  l  2  C  qucrum  Appellation,  efc.  &  an fola  confef. 

fio  (ufficiens  fit,  adexclufioncm  appellationis  f 
lco.  Moribus  reccptum  ejfe  confcffbs fiue fponte,fiue metu  tormett- 

torum,  appellantes  in  caufa  cnminali  non  audiri, 
1  o  I .  Tutoris  appeUationea  nominatione  no  recipifed  apropofita  &* 
reietia  e*cufatione,eS  ita  in  SenatuSabaudite  definitu  fuiffe* 

102.  tAliudautem  obtinere  in  Syndicis ,  &  aliisadaliquodmunui 

yelhonorem  vocatis. 

103.  Laja  Maiejhtis  damnatus,an  appeUare  pofiitfum  declaratio- 

ne  1. 16.  conflitutiones.ff  boc  tit. 

104.  A notorio  crimtne-  es"  mamfefto,  improbari  appeUationem^ 

qnomodo  id  exaudiendum» 
Io %Ab  exaelione  contributionumfacri  Rjomani  Imperij^  non  ap~ 
peUari,  ex  conftitutwmbus  Imperij. 

OMnibu3prouocatiGneme(Tcconccfam,tncminiviarft 
.•ppclUndi  praecludrndam ,  colligcreetfexf  $  omnisca. 
ideo 2  q  6.ibi  cunct i fciant ab  iniunjs,& fufpe&is ludici- 
bus,&  in  capitali  iuppitcio,  fortunaiuu^  dilpcdio  prouocatio- 
ncm  cflc  coccflam,dicut  Impcratorcs  Arr3dius,&  Honorius; 
Huc  pcrtinct  clcgas  rclcriptum  Imp.  in  l  zf  Imperator  ff  hoc 
tit.  ibi,appcllare  q/uliterquisprohibeaturaiudicantibusnoo 

-  £  x  vidco 
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vidco  &c.  iniuriaautcm,  &  vi  vtiaducrlascos,  quiappellant» 
&  cuft*  dia militari circumlillere  ,  &  (vt  iimpliciter  diram, ) 
obftrucre,  illis  eam  ad  nos  viam  iuterdicimus  Curatonbus  & 
Ducibus  gcntiurn  ,  &  obediant  huic  mca?pronunc»atJoni 
fcicntcs  &c.  & capitulum,  1.  appellantem.  1.  q  6.  &  Valcria  Icx, 
cumqui  prouocalLt,  vngiscxdi  ,fccunqucnccari  vctuit,  &fi 
quis aduerfus ca  fea&t,mhil  vltraquam  unprobc  fittum  ad* 
iccit.  Liuiusltb.  i.dccad.  i.fil,  687.  Hinct  Comitiis  Impertj  *An- 
no  1 53Z.  habitit,  % .  ^iaif)  D*  m  aud)  rtf icfcf  /  wc.fol.  mibi  252,  ejr 
ordmatione  Cam.  Imp.par.l.  tit.  28.  J.  QtiWtii/  U.  Sancitum 
ncmincm  ab  hoc  communi  appcilanonis  beneficio  dctcr- 
rcndum, ncc vinculis,nccminis,  nequciuramento?qwod Ci 
contrafactum,  procurator  Fifci,  pro  inrcrciTe  &c.  cx  omcio  fc 
intcrponit ,  vide  tn  hanc  rem  .pulchram fupplicat.  tom.  2 .  Symph. 
par.  y  tit.  \%.fupplicationey.  lbi  pro  inandato  pecnah,adc6  vt 
ludicc  t  recufantc,  fcrrc  lcntcntiam,  niii  pnus  rcnuncutum  fit 
appcllationi ,  fupcnoradin  potcnt :  Ommbuj  t  itaquc  con- 
demnatis,liberaconcediturappcllatio,  fiucfuo  fiuealieno 
nominc :  /  24.  negotiorum.  I  27.  tutor.I.  17.  cumin  Vna  §.fin.ff 
boctit.  Dico  condcinnatJs,qjiarcgulariteraIij ,  quamquie- 
git,  Don  compctitappellatio  /  i.jf  de  ^ippellationibits  rccip. 
fa.  non folent,i q.  6  nifi  a  grauamine  vel  iniulta fcntcntia lit  in- 
tcrpofita  appcllatio.  Text.  in  cap.  38  cum  in  Ecclefia.  ext  hoctit» 
/.  7.  hi  qui  C.  cod.  autinterfit,  cap.  \  6.  cum  interext.  deeleclione. 

Verum  quxftioniscit,  an  excommunicato  t  indulgcndi 
fit;  Et  ci  non  dcncgnndam  ,  con/Iat  ex  cap,  cum  inter  c.  cap.  1 1  fi- 
gnificauerunu  cap.  yit.  extr.  decxcept.ibidemCanonifliC^  Ratio 
rcdditur  in  textu,  d.  cap.u.  cum  omnis  dcfcnfio  legitima(qua- 
Icm  infuogcnerc  fupraoftenfum  eftappcllationcm  cffe)  cx- 
communicato  in  iudicio  rcfcructur,  non  quidem  fauorc  cius, 
non  cnim  illi  iurafaucnt,  fcdiuris  naturalis  idcxigcntc  ratio- 
nc,&humanitatc  fuggcrcnte:  nccrefert,  quodinappellatio- 
nccxequenda,  cxcommunicatusagat  prior.  leg.  qttiappellat.ff. 
dc/W*«/j,&a&ionem  vclaccufauoncmiuihtuciccidcm  non 

concc- 
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concedatur  ,  Canoniflaincap  7.  cxt.  deiudiciis,  eScap.  10.  dilefla 
txt  de  exception.  tamen  auxilium  dcfenfionis  conccditur  d.  ca, 
10.  ef  cap.  7  imcUeximmt  ext.de  iudiciis,  hinc  in  l.  3.  cum  minor  $. 
faljusjj  remratam  //4£cr;  communcauxilium,appcllatio  voca- 
tur,&/«/.  6  nontantumff.hoctit  humanitatisrationcomncm 
prouocantcaudircdcbcrcy/f/ry  C  Vlp.  Nvchisaducrfatur,c4. 
pa(loralU<y%.fin.ext.  boctit.  vbi  vidctur  cxcommunicato  com> 
mumcato  communcdcncgari  auxiliumdamnatorum,  ete- 
nim  procliuiscritexpcdicndxdifficultatisratio,  Ciccap.dilc- 
cli  fl  caj>.  cc.  diletliiy  capit.  1 6  ad prxfentiam,  cap  ad hxcyj.  cxtr. 
boctifcap  pertuasext.  *S  cap.  20.  ts  cui,  dzfcntentia  excommuni- 
tationis  in fexto,  Conlldercmus ,  vt  ab  ipfa  t  f;ntentia  cxcom- 
municationis  in  efficaxdicaturappellatio ,  at  intcrpofita  ap- 
pcllatio  ab  ex~ommunicato,  ab  aiia  fcntentia,  vc!  poft  appel- 
latlonem, rccipiatur  Canoniflx recitatis locis.  cS  Cuiaaut in cap  j*. 
cum  inter  extr.  de  exccpt.  eS  iu  in  Senatu  Sabaudia  dcfinitum  ref  rt 
Codex  Fafyrianus libr.  t  titul.  2. def.  94.  vidc»icct  fcnteutiam  cx- 
communicationis  trahcrc  fccum  luam  cxccutionem,  Iicct  ab 
ca  appcllatumfit,  nififa&a  cxcommuuicatio,  poft  intcrpofi-» 
tamappellationem. 

Supcnori  quaftioni  fcquens  affinis  cil,  quod  in  perfona 
t  banniti  ftatuendum ,  &  human  ius  cft,  &  ipfi  indulgcndum , 
cum  is  compareturcx.ommunicato ,  glof.in§  minorjiufi.de 
capitisdiminutione,  nec  potcntcongruadiucrfitatisratioaflj- 
gnari,  quarehuic,  non  illiconccdendajicetenimbannitui 
aquiparctur  rclcgatis,  qui  pro  mortuu  habeantur,  /.  1.  §.  18  fi- 
lium  ff.de  bonot.  pojfcfj.  contra  tabuUs.  Gail.  lib.  2.  de pace publics 
cap.  1.  num.  tx  nullusci  dcbita  rcd«krc,  nullusin  iudiciorc- 
Ipondcre  tcncatur,  vt  aitcapit  c  Frlicis,circa  princ  dcpcenisjn 
/exto.  ordmat  part.  2.  tit  y.  $.  2.  tamen  dcfcnlio  conccdenda, 
qucncminidencganda.  l.irniud%,§  9.  cogniturumff.de  quxfl.  & 
ficqucdatn  bannitum  in  CamerafedefendiiTc  pcrprocurato- 
rcm  teflatur  autbor  prxiudiciorum  Cameral.  inferbobanniti,  Gail. 
hb.  i.  dcpACepublia  cap.  12.  num.  18.  ybi  refcrt  ita  in  Cmer.  Imp. 

£    }  tbfcr- 
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ob/eruari.  receptae  autem  cuiufdam  bannitiappellationisdcrf 
cretum >refert rdem  amhor pr^iudiciorum  Cameralium,in  verbo  ap~ 
pellans  ar  appellatus,  fol.  i 7.  An autem  t  ban  n  ltus  a  n  te  ban num, 
appcllationemaut  a&ionem  mchoatam  profequi  polTit ,  >i- 
deaturc.vlt.  yefserabilem,  ext.  de  exccpt.  l.fi  qui  retts  e.  $.  2  inchoa- 
tasffde publicisiudiciis.Gail  lib.  l.  depace  publica up.it.  Ttlman- 
nus  de  Benignis  tit.pracl.  ob/.  ob/.  n.eS  Pentccofte  2.  ob/.  4  S.  Di- 
ftum  elt  lupra  non  folum  iuo,fedctiamal<cno  nommc  qucra 
appciiationcm  mterponere  poire,m  ca  caufa  funt  domini  pi o 
lubditis,  Cavonift* in cap  dilettii^  ext.bocth.  htcGail.lib.i  ob/. 
I2f.  quihbet  enim  dorninus  (ubditis  fuis,  loco  tutoriscft,fi  ta- 
mcn  narrctur  ,  t  quemcireiubditorum.O^rfler  ©fijlWl- 
fyV2/  id  eit,  protectorcm  iuprcmum,pro  his  tanquamfubdi- 
tis  ncc  domini  appcllatio ,  ncc  (uppIicat:o  admittnur,  ita  no- 
tatum  ittouRulantus part  }.ltb.  1.  devitcrrog  iuriumincorpors- 
lium c. 3.  n.  13.  idcm  obt mct,  \  li  dommi  intcdit  mediate & mi- 
nus  principaliter,  nam  vtdominiappcllatio  profubduo  ad- 
.  mittatur,requiriiur  quod  at\>o  do'mno  competat,&  mtcrcfle 
immcdiatc&pnnap*litcrdoniirtim  conarnat,  in  cuiuuei 
probationcn  allrgacur,  u.  4.  attthoritatc^  de  priuilegiUin/exto. 
Grmcusad  Cail.  Itb.  1  concl  i2c  n  4.  er  7.  vbi  hoc  auihontati- 
bus,&prxiudicijiconfirmat.  Sccundo  alunonominc appel- 
Ut,  maritus  pro  vxore  /  maritus  11.  ybi  communitcr  Dd.  tod.  dt 
Procnrator:  cum  diftin&ione tamcn  banorum,  dc qua in l.fin. 
Cde  paflisconuentii/uperdotewc.  Mynfmg  cent.$.  obj  S$  Gatl. 
lib.  L  ob/ 13$.  Tertio ,  alicno  nominc  prouocant  1  utore«,  cu- 
ratorcs,*/  /  tj.tutorl.  l.§.tutores\$  ff.  quando  appeUandumtfc. 
Adquod  tencntur l.fibonam  u.  Cdeadmin.  Itttor.  alus  achonc 
t  cutelae,  tutor  omnedamnum  faicirc  teuctur,fi  quodaccidc- 
f  it,ob  non  interpofitam  appellacione ,  vndc  c  ic  ipiorum  cr  ir» 
probare,fe  conlultum  a  pcntionbus  ab-intei  poncnda  appclla- 
tionereuocacumfuiiTc,  huicenim  nihil  iroputan  pocent,  pet , 
fjotata  adl6  ignotuX.de ddmin  tut.  porii)  ncdum  ;ppcllare,ti*  4 
ctum  mtcrpofjtam  appcllationc  profcqui,  &  i^ioiu  harrc de% 
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ante  redditas  raiionesnectilc  habcnt;</./  tntor  i7-nam  rcdditis 
ratiomhus  aiiud  obtintt ,  yt  dc<  laratur  refcnpto  Imperatoru, 
dci]uoini.i.§.fin.tutor  fj  fi  pendete  appcllatione  mors  interncncrit. 
Maioiitamcrjc.toadolckcnti/ivclitcaurasappcllationiircd- 
dc  c  liccbit,  l.ylt.  creditor^.  vhjubftiutti,  in fin.  1.22.  negotiorum 
§.vlt.Cnratoriff.hoctit  i  io.fi tcfor, C.hoc  tit.  £x  hn  t  conftat  in-  15 
tcllcctu  >  /  i.fi procurator jf.an pcr aiium  cdu/k&c.m  vcrbis>fcdan 
coccftantcdoininuihtu  relpudetc  poffit  excmploadolefce- 
tis  &c.  idcft,  an  dominus  pollit  rcfponderc,  fcu  caufas  cxcqui 
appellationis,ccfs;ite  procuratorc,ficuti  adolciccsj  cauia  dubi- 
tiuiicoliigi  poterit  exd.i  fin.ircditor  §.fin  ff  hoctit  illosdebcrc 
caufasappedaiionum  <cduue,qui  primicxpcrtifunt.Quartb, 
alicnot  PornmcappcilatProcuraior,/.  4.  ab  cxccutore  $  fipro-  14« 
iuratorfin  jj  hoctit.i.9  domtnus  C  eod.cap  interpofita  70.V.1  cidcmy 
€\t.cod.  adquodtemtur,  l.inttum,  vbi  commttnittr  Dd.  CdeProcu- 
ym  cap.  noJi*ni*fte  14.  ibidem  Canon:f}cc  ext.cod  aiia*  (nifi  ad  viiil 
aftumht  c&nlhtatus  Dd  prr  l.maritu*  ntnfin  C. codcm  jtcncrc- 
tur  adione  mandati,/  8  fi procuratorem  qttod cr,  verfic  igitttr 
fi  ff.mtndati  Jdcrn  iudicium  cft  de  ncgot  lorum  g.-ftore,  /.  iiber- 
to  31.  §.  2.  Ittem  verftc.  ctetexum  fiamicut  &c  f  de  negotiiigeflii.  Si 
ttamcn  ratio  litigandi  non  (ir,tuperuacaneum  iitcm  inftitucrc  15 
non  dcbent,noncnim  proh'bcntur  bonam  fidc-agnofcerc,vt 
in  Tutonsperfona  ftatutum  cftj.fi  bonam  n  Cttfl  quoties  p.§. 
6.ncc  wiilff.deadmin.tuL  Confultiustamcn  eft,vt  appellatio- 
Dcm.vel  tcftationem  inttrponant,aut  probent  feconiiho  pe*- 
ritiorum  non  app  JlafTe,ahas  faciledominorum  inttntio  elu- 
di  pollct,  cum  praiumatur  pro  fententia }iurib/h  yulgati*. 

Vcrumhiroccurritqucftio.Sidominustaliundcrefciuerit,  16 
procuratorem  fuccubu  flc,  &  ab  codem  prouocatum  non  fit, 
an  huius  rci  nomincobligabitur domino Ratio  t  dubitandi,  17 
»  colligiture.xf4/»  non iniufle I4.ext.de procur. quo  caucturdomi- 

no  contcftandu  ,  ld  eft  dcnunciandum ,  leg.  fubfignatum^p.  §♦ 
deteflar.i.  1  cuml.feq  detedatioff  de  Vcrb .  ftgnific.  vtappelletfi 
i  laatquid.opuscrudenunciiitionc,cujncer£uitccttiorandus  18  ■ 
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Iion  fit,  1 1  infine  ff.  de  atlionib.  tmpti.  cap.  eum  quiy  y.de  reg.  m, 
in  6.  &  argumento  l.  ita  autemy  c .  $ .  ylu  ex  quo  ff.  de  admin.  tutor. 
tSl.  itemyeniunt  10.  §.  IL  petitam  yerftc.  quid  ergofifiiteyc.ff 
de  hxrcditatn petitione,  ejr  argumento  eorum  qua dicuntur ,  de  nou 
citandaparte  }quaprafens  fit ,  /.  19.  etiamfipatre  §.  1  fi  hxreditate 
ff.  de  minoribm.  Mynfing.  cent.  6.  obj.  6.  num.  8.  Duarenm  in  l.  de 
ynoquo^  Ap-ff.  dere  iudic.  Quarc  inferendum  vidctur,(i  dom  i- 
rnis  citratetlationcm  cognoucrit  vi&um  Procuratorcm,p:ri- 
culum  ad  dominum  pertinerc. 

ip  Ccntrai  ium  t  tamcn  dcfcndunt  Canoniftse,  in  d.  cap.  non 
iniufte  14.  Cum  cnim  Procurator  tcncatur appcllarc,fcicnti 
Domino  nihilimputanpoflc  ,  in  fupcrioribus  autcm  locis, 

20  fufficiat  (cicntiam  interuenifTc,nam  cx  communi t  Dd.  iudi- 
cio,  tunc  dcmum  d.  cap.  eumqui  &c.  I  ocum  cnc,  fi  dcnunciario 
vcl  ccrtioratio  non  ad  altum  rincm  fiat ,  nifi  vt  aliquisfciat, 
quod  putatur  ignorarc,  quod  (\  autcm  ccrtioratio  fiat,aut  ficri 
dcbcat,  nonvtaliquisfciat,  icdrcquidficridcbcat, &llcad 
aliuma£tum  quamfcientiae,  tuncaliacertiorationcopus  rf- 
fc  ,  /.  \7.denunciajfeff.deadu\teriu,  inhancremadducipotc- 
runt  tradita  dc  cmptorc ,  iqui  litcm  contra  fc  motam ,  authori 
fuo  ctiam  fcicnti  dcnunciarc  tencatur.  /  fiideb  j-?.  %.fin.  L  c6.fi 
ditlum  %.fipr*fente  ^ff  de  Euitlionibm,  Duarenus  cr  Interpretet 
1.8.  Cod.eod.  m  praefcnti  autcm  cafudominoconteftandum, 
vt appdlct, tcftatb inquim  dominus conueniendus d. cap  non 
iniufti,  14.4*.  /.  8.  Vcrfic.fedfitefiatbff  mandati.  autprocuratori 
incumbitneceflitasprouocandi,  neqic  domino  Icicnti  fcn- 
tentiam  contra fe  latam,  neque  appcllanti  quidqu-mi  impu- 
tari  poffit ,  cum  iufta  rationc  du&us  fib  pcrfmdcrepoffit, 

XI  prooiratorcm  fuo  officio  fun&um.  Interpohum  tautcm 
appcllationcm  profcqui  non  tcnetur,  d  cap  14.  ybi  Canonifl* 
d.  /.  inuttm  ibidemglof  in  ycrbo  extendere  ,<S  Dd  Ifi  athr  1  o.  C. 
boctit.  Gail.lib.j.6bf.%i9.num.n.  vbicx Dd.opmione.difhn- 
guu  (cntcntiam  dcfinrtiuam  ab  int^i locutona ,  quia  appella- 
tionis  caufa  diucrfa  fit  a  princ:pa!i,  ncc  Hiand.u  ad  vnam  cau- 
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fam  concc(ra,adaliamcxtcndi&c.Porrbt&tcrt'jappcI!atio-  21 
ncm  rccipi,  conftat  (cx.  cpto  cafu  capituii  u.  vi  officium§  com- 
pefcendtyerfic.  deni^^  de  bareticis,  infexto.  )  ctiainfilitinonad- 
fuentanodo  ipfius  \r>te;x(\\.,l.<.afententia  Ifiperluforiol^.  I  q..ab 
txecutore§.t.alioff  hocttt.Lv.fi procuratorio  §fcdfialius  1  ff  quan- 
do  appeUandumy  cap.cum  intcr  16.  ext.de  elett.cap.ctm fuper  ly.cxt. 
de  re  iudic.  tap.fuptreode  offic.  deleg.  cap.  ylt.  §  fin.  Vtlitepen- 
doueejrc.infexto  C.  Fabrianus  lib.  7  titul.  27.  dcfinit.  2.  cumfeq,  1 
vbicxernplahuiusrcircfcruntur,  confultiusttamen  quidam  23 
cilcputant,vtantc  appcllationcm  pctatur aiudiccdeclaratro 
(cntcntisc,in  fibi  prxiudicatum  vdit ,  MindanusUb.  f.decottti- 
nentU  caufa,  c.  9. ;/.  $6  Supcnus  autcm  di&um  co  producitur, 
vt  appcllatio  t  tcrtij  rcijcicnda  non  fit,ctiam  commilla caufa,  24 
vulgari  claulula,  rcmota appcilationc,  cap.fupereo.i^  ext.de of- 
fic.  delegati.  aliudtamen  probcturin  recoucmenrc,  cap.i.ext.  dt 
mutuispetttion.  vt  vtriufq^  partis ius,conditioq-,  iit  cadcin :  Et 
quamuis  Couar  pracl quxfi  e.  if.w.f  infineexd.ca.fupereocrc. 
hoc  ilbi  probari  non  poflc  cxiftimet.fi  tcrtio  fcntcntia  noccat, 
ex  natura  caufg  aut  rationc  fcicntiae,tame  cu  Tcxt.  gencrahtcr 
eoceptus  fit,vulgare  illam  claufulam,  vim  tantu  obtinere  intcr 
partes^ntercjuascomifiacaufail^&intetio  Princpis  nonvia 
deatur  rcfcripiis  tcrtio  prxiudiciu  infcrrc,W  CailMb.i.  obf.jo* 
rclcriptaq;  ftri£ti  luns  eefcantur,  idcoq-,  ad  pcrionas  in  co  non 
cxprc/fas  no  <  xtendantur,tomunis  Dd  expoiitio  retinenda  vi- 
dctur.  Vt aute  tcruus appcilans  audiatur,  nccclT.*  habct  dc  fuo 
interciTcdoccrc  d.l  afentetia.tbi^nifiexiufiacaufa  jf  boctit.quod 
colligitur ex  eo,t  ii  ius  tci  tia?  perionar  ide  fi  t  cum  lurcdedu&o  zj 
pcr  pnnci paL-m  /.  19  gencraliterjbidem  Dd.C deltbcralicaufa,  vi- 
dcanrur  Canon.  adcap.  quamuis2Kext  dejentntiaes  dereiudic, 
Gail.  lib.  i.obff?  Ncc  fupcrionbus  oblbnt  vcrba leg.  2  fipro- 
turatorio  §.l.fedfi  alius ff  quando appellandum , ibi ,  quia  ln alie- 
tia caufa ei  qui  ludicio  expertus non  cft ,  appt tlare  non  lucar , 
fentcntiat.n.  J  efi.  nonquodappellatio  tcroo<oius  lntcriit,  26 
rccipicnda  non  Lt,  /.  vff.  de  appellxt.  recipiendts  l.  abexecutore  4. 
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5  2alio.ff  boctit.cumfimilibScd  quodhictcrtiustcrtudic,ap- 
pcllansaudiendus  non  fir,  quu  vcrum,  cum  fuarn  cauum  dc- 
fcndcrc,  d.  I. l.  §.  >k.  etfi  vclit,  alicnam  caufam  vidcri,  fcipfum 
cxdudit,  cum  in  alicna  caufa  ci ,  qui  md-cio  cxpcrtui  non  cft, 
ncqueintercft,appeIIarenonliccaf,  /.  \. tf.de  appeS  rccip.  Ex« 
cmplaautcmcorum,quorutnintcrcft,cxtanuW/  4  §.ali§ 
2  l  ajententia  f.l.  I 4.  fi perluforio ff.  boc  tit  c.  \J.cum  fuperextr* 
de re iudic.  &cieganter  tradirur  in lcg  nontantum,6.  ffhoctituL 

27  quemuistappcliarepoiTe,pro  co,qui  duc  tur  ad  iupplicium, 
etiamfidimnatus  ipfc  acquiefcatfcntenti#>tamendiffcrcn- 
dum  efTc  (upplicium  ^cjuibusiungaturl  additlos^.  C  hoctit.cf 
l  addtclos.6.  C.  de  Epifcopali  audicntia ,  1.2.  §>  fin.ff  quandoap* 
pell4ndum>  quafi  omnibus  inrcrfit  innocentcs  dcfcndi  >  &  ho- 
mincm  honnnis  bcnefkioafrici  legc  feruusj  ffde /eruis  expor- 

28  utndis.  Hac  cadcm  t  humanitatis  rationc  fu jgerentc ,  qui- 
dam  extrancus  doccns  innoccntiam  cuiufdam  banmti  , 
auditus  fuit,  ytrefert RuUnmpart.  $  lib. 8  cap.  1$  nu.  28  Eo- 
dcmintuitupictatis,matris,autpatnsproftlio,  autecontra , 
vxoris  pro  manto,  appcllatio  rccipitur ,  /.  2.  fi procuratoris,  §.fi 

ffquando  dppeltdndnm.l  I .  $.  i.ff.  de appei/at  recipiendis.  Lfr 
Z$  ff  deltberaiicaufaMitzt  filijappellationcm  pio  Hatrcadmtf- 
(amrefert  Minddnut  lib  ydecontinentiacauft  cap.8  num.  \$  ex 
Papone.de ui.rreftk, lib.  19. num. 7  Occurrcnti aurcm ,  qua ra* 
tionc Iiccataltcri, pro condcmnato criminccapitali,  prouo- 
Caitd  L  6.  C  deepifcop.audientia  t  esl '  29,  C  hoctit.  cum  in- 
tcrpofita  appcllatio ,  ncdum  ipum  appcllationcm ,  fcd  erum 
negotiumcaufarprincipaIisd:uoluar,  vtiinfracdp.ylt.  lattus 
patcbit  &  in  cauia  crirmnafi  nuiius  intrrucnirc  polTir,  nequc 
ad defendendum,/.  accufatore  \\.  §.  t  ff  dt  publicisiudiciist  cap. 
$9.fidutemt§fin  cum  autemycum  cap  fi  quando  40. 2;f6  dequd 
rrCuidcius  lib.  20.  cd.  20  Robertus  lib  fentenvarumtcap.^.VuU 
teius  difcept  eap.ll.  Gail.iib.  \.de pace pub  cap.io  TrcutLrus par. 
}0  x  dijp.  26.  tb.  3.  infin.  Refpondendum  tclt,  intcrcflc  mtcr 
prouocantcmaltcriusnominc,  incauucriminah,  &qurm 
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dcfcndere  ,  procuratorio  nomine  ,nam  caufa  app.IIationii 
non  pcr  appcllantcm  agi  potcrit,  aut  rcddi,  fcd  puft  prouoca- 
tionem , iplc  damnatus adcfle auditono  dcbct ,  vt ait l.  i.jfatt 
peraliumcaufa  jLppellaf.es  c.  gcncralitcr  cnim,  quxcaufapcr 
aliuin  agi  non  potctt , cius  ncc appcllatio  pcr alium agi  opor- 
tct.  Animaducrtcndumf  autcm,  an  tcrtiuspro  intcr  iTcad 
hjercrcaltcnusappellationi ,  an  vcrb  pnnopaliterprouocarc 
vclit,hiccnimnon  loIumintradcccndiumappellare,fcdnun- 
cupatimcaufasappelhtioniscxprimeredcbet,dcqua  rc  CaiL 
lib.  r.  obf  jo.  eS  lli.  Rjtlantus  par.  3.  Lib.  8  de  proccffiudic.  intcr- 
rog.  ca.  8  pertotum ,  tom.  1.  Sympb  par.  i.voto  15.  num.  6.  Ii.  cum 
fcq.  Vcruminftabit  hicaliquis,  appdlationcm  tertij  fuper- 
uacuam  cfle ,  cum  (ententia  intcr  partcs  lara,  tcrtio  non  prx- 
iudicct-l.fape 6^.ff.  d:reiudic.  I.  i6.Qaudius,in fin.  jf.  qui potio- 
resiti  pignoreeSc.l  quifundum  31.  ff.de  y/ufruflu  legato  tot.  tit.C. 
Res  tnteraltos  esc.  liquc  finc  appcllatione  tutus  fit  /.  a/ententia 
f.  jf  hoctit.  idecque  linc  preiudiciorerum  iudicat/agcrc  pof- 
iit  vt  2it  / 1.  C.  qutbusres  iudicau  eSc.  ytiin  fjteciepropofita  C  Fa- 
brian.tit.\\A\b  4  defin.tf.  Huic rcfpondcndum ,  tappella= 
tione<n  tcttij  quandoque  neceiTariam  cfle,  cum  (entcntia  ipfi 
nocet,  ex  natura ,  &  caufa  rci ,  &  ius  facit,  quandoque  vtilem , 
cumtertio  nocet,  quoad  prafumptioncm  ,aut  tcrtiocxecu- 
tio  fcntcntiae  infcrret  prctudicium.De  primo  membro  cftmf. 
inl  Papin  §.,pcnult.fi  excaufa  !.  17.  qui repudiantisiy  §.vlt.ffde 
inofficiof.  leflam.l  \.fi  fuperatus.  de  pignoribus  cfc.  Exquibus 
colligttur,  lcntcntiam  latam  contrahaeiedem  legatanjsno- 
ccrc ,  ratio,  in  d.  I.    fifuperatui  l  altud  exemplum  in  /.  1,  §.plani 
ylt.  cum  l  feq.  ff  de agnofcendis  es alendis  liberis eSc.  In  luinrna , 
ttententu  lata  cum  lcgituno  contrad>£core,  Sceo,  quipri- 
mas  &  potiorea habet dcfendcndi  partes ,  nocct  oinn ib  js  his, 
qui  a  lutc  victi  &  conde-mnati,  ius  proprium  dvducere  conan* 
tur,  fiuc  vt  tex.  loquitur  in  d.  I  fape.  noc<  t  ei ,  cum  quis  dc  ea  1  c 
cuiusattio vcl  dcrentio  pnmum(ibico?nperit,fcqucntcm  a- 
gcrc  patuui ,  ^uarc  fi quis  patutur  cum  cx  cuius  pcrfona  cau- 
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fam habct,agcrc  veldckn  icre,fibi  praeiud.cat,  cap.penult.  ext. 
dereiu<bc.c\iiii*taitd  l.fape.  cx  voluntatc  ciusdciurcquod 
cx  pcrfona  agcntis  habuit,  indicatum  eft.  Vndc  djcitur,  ta- 
lcm  fchrcntiam  faccrc  iut ,  d.  L  qui  rcpitdiantvt  §.  yltim.  leg.  ter- 
tU  fiue  tontraff.  de  agnofcendnltbem.  Dc  Iccundo  mcmbro , 
J4  tquodvidelicctfcntentia  nocct,  quoadprarfumptioncm /w- 
deantur  L  fi  duopatroniy  iknclaglofibidcm^  Bart  ey  Dd.ff.  de  m- 
teiuran.  &  Canon.  ind.  eap  penult.  &  dc  hac  praeiumptione fcu 
dcpmudicataopinione,  intclligcndujclhcx.in/  afententU* 
ff.hoctit.  ad  cuirandam  contrarictatem  e\  d.  I  fxpe&c.  dc  vlti- 
$S  mo,  yideantnr nouu t in cap.  cum  fuper,  ext. de re iudic.  cap, ye- 
tiiensT^.  extr.de teflib  Couarruuias  pratl.quAfl.  cap  \\  eS  le  m 
princ.  quandoquidcm  igitur  cx  propna  natura,&vicaufy, 
fcntcntiapocettcrtio,abcoappcIIatiointcrponcnda  ,  vtidc 
lcgatarijs  oftcnfum  eft ,  quibus  ctiam  ignorannbus  fcntcntia. 

36*  nocct, nccobftant  quaetradunturti»^/./^.  Diftinguedarr* 
fcicntiam  ab  ignorantia,quia obtinent  in  co,  cui  pnmo  loco  „ 
&nonIitigaiitt,campctitaaio,ahudcftintcrno,  quemnon 
tangie  prmcipahtcr  ncgotium,  fcd  tantum  pcr  ccmfcqucns, 
tunc  enim  fentcntia  iu*  facit,  «JPiwiui  expiica*.  Couarr.  d  eap, 
ij.ii  j  ^'•Qu^€cumineacau(ailntlegatarii,vrijsfenten-. 
tia  rcgulantcr  noccat,  d.  L  fi fkperatm  ff%  depignoribtueyc.  ne- 
dum  llti  adeflc,fed  etiam  appcllarc  pcrmitti/ur,  IfifufPeclai^ 
ff. deinofficiofo  teftam. I.  afententia^. k  x^.fiperlufono ff.  hoctitul. 
dixi,  reguiaritcr ,  propter  cafus ex(  eptos,  in l  qut  repudUntkij. 
§.  yltim.ff.deinoffic.te/lamen.  d  /  f  afententU  $.  i.fi  haresd  L 
14.  §.  l.quotiens ,  eyl.fiferuusplurium  fo.  §.  fi  btresf.  de  leg*. 

f7  tku  vbifa  I.C.trescafuiCXcipiuntur,primuscft,  ficontri 
nonagcntcm  c«ufam,  veiabfcntcm  hxredcmfit  pronunoa- 
tum ,  tunc  potius  cx  contumacia  abfens ,  quam  ex  iurc  &  iu- 
ftitia,  ccnictur  damnatus  , /.  17  diui  fmresl.i.ffdeltberaJ* 
taufa.  SccundusfiIufone(itadtum,autdcniq;  fi  pcriniuriam 
iudicisfitpronunciatum,  quod  vltimum  difilicetCuUtUMb. 
t»obf  t4£.  7<eyltb.  16.  cap.  jz.  Adftipulari  vidctar,argumctat  10 


Digitized  by  Google 


QVi  SlBl  HaC  BENEFlClVMvrt.        ^  , 

I.  C.  in  d.  J.  fi  hares,  nam  verficulus  ( (1  tarncn  fccundum  fub- 
ihtutum  pi  onuncict  &c. )  co  pcrtinct,  vt  difFcrcntum  praecc- 
dentium  conftituat ,  adiun&a  hac conlldcrationc ,  quod harc 
vci  b.  (d tamcn)important quandam  diftin&ioncm  quarc in- 
tcntio  I  C.vidcatur,differcntiam  conftituer«.intcr  inftitutum 
&  fubftitutum,  hicqj,audicndujRonfit,allcganjiccundumfc 
iudicatum  pcr  gratia.  Vcrum,cum  ratio^ \.Q.ind.%.\.fih*res> 
&  alia  refponfa,videIicet>//i/>er  imprudentiam^x.es'  lfexceptioney 
6j.ff.de  fideiujforibusejrc.  arguant,xquius cflc  miuriam  ra&am 
a  iuchce,ad  alium  non  tramfcm,  conit  &uraeq;  Cuiacii  fatisia- 
au,Robertus  lib.i.recept*  iuris  ciuilu  lee7ioms,c.  i  januqua  lettio 
rcfncndacrit,trcfq^cafuscxccpto$ciTcarcguIagcncrali  ieg  8. 
i  fi  ex  caufapenuU.fi.  de  inoffic.  tefl.iuntla  l  yfifuperatus  ff.  de pi* 
gnoribus&c.  quodapcrteconuincit/.  19  ftatuttberi^.  Quintus 
Mucius  L  ff.  deflatuiibem,  vbiconftat,  fi  iniuria  mdicis  vic-tu*  fit 
haercs  fcnptus  cx  tcftamento,hanc  vi&ouam  lcgitimi  hatrcdis 
pcr  iniuriam  obtcnram  iibcrtati  oon  noccrc. 

An  autcm  t  legatarij ,  ipfo  iurc  tuti  fint  ?  &  quibufdam  vi-  j8 
fum  cft,  fupradittostrcs  caius,  pari  refponio  a  I.  C.  1«  d.  $.  i.fi 
/fares dcfin\ri ,  adcoquemhil  praeiudicijinfcrn,  legatari/s ipe» 
fo  iu/c,absque  vlJaneccflitateappcllante,  hisaccedat/  fiper- 
iufbrio  §.  quotiensjfihoctitul.  vbi  idem  Vlpian.  rcfert,  Harredc 
non  rcfpondcntc  fecundum  aduerlarium  fcntcntia  datur, 
1  hil  noccrc  ncque  lcgatis  ncquc  libcrtatibus  8cc.  Saluas 
inquit  cftc  a&iones  ,  &  aducrius  cum  ,  qui  vicit,  permit- 
tituragerc,nulla  mcntionc  f.  da appcllationu  intcrponcnda?, 
qr;odipium  cotligitur exLquirepudiantis  17.  §.**//. ff.de  inoffic. 
teflamen.  Quaie  diccndum  videtur  lceatarios  lplo  iurc  tutos. 
iorib  diffcrentiam  conftitucndam  eflc,  intcrabfcntiam  hae- 
redis&colluiloncm,  vrillicipfoiurctutifint,hicautcm  o-  . 
pu.t  fit  appctlationc  ,  tnferri  yidetur  ex  tecitam  legibus,  &leg. 
quinta.  a/ententia  §.fi  hares,  cr  leg.fi perlufono ff.  hoctituL  vbi 
cauctur,il legatanj  querantur ,  inncccmcorumaftum,pcc 
collufioncm-pcrmuundam  dlcappcllationcm,  cr  exd.l 
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fifuftcftd  &d.  §.  quotiens^  fiabfentchzrcdefcripto  pronun- 
ciatum  fit ,  ld  non  habcrc  rci  authoritatcm  iudicatae ,  pcrmdc 
cfTc,  ac  fi  mhil  iudicatum  fit,  fatis  conftare  vidctur,  qua  rationc 
moquc  cafu  legatarijs  confultumfit,  &  quid  iuris  vtrobique 
obtincat-,  vcrum,  cum  Tcxu  non  dicant ,  ncccflario  appellan- 
dum,fcdpcrmittendumappellarc,fupraallcgata  diffcrentia , 
non  v%  adcb  ccrta  vidctur-  Confultius  itaq-  crit ,  appcllatio- 
ncmmterponere,  maximefipcriniuriam  Iudicis,fcntcntiam 
J9  tcontrahxrcdemfcriptumlatam  ,  lcgatanj  conquerancur, 
CoHArruHitv  pratl  quxfi. cap.  15. num.i.in fin. nequc hoc cafu vis 
&or  turus  erucxcrptionerci  ludicata:,  vt  quibufdam  vidc- 
tur ,  ex  1.  fi fuperatus  \.jf.  depignor.  quia</.  /.recipict  interpreta- 
tioncm  ib  ahjs  lcgibus.  quibus  ftatuitur,vic~fcorcm  legitimum 
hxrcdem  rcfpondcre  dcbcrc  lcgararijs,  d  l  p  fi/eruus,  $.  1.  cf 
d.l  29  fidtuliberi  §.  Quinm  eyc  ffMflamUberH. 

40  Scd  rcucrtamur,vnde  digrcfli  (umus,ttertio  ftaque  Ci  ipfius 
interfit,conccd  turpotcftas.ncdu  pnncipalitcrappcllandi,(cd 
diamfi  non  appellauerit,  alteriusappcllationi  inharrcndi ,  & 
cam  profequendijlicctpartcs  rcnunciauennt,vcl  tranfegcrint, 
/.  ab  cxccutore  4.5. $  idcm  fi  emptor.  ibi.  Perinde  dcfcnfio  cau- 
farcmptoncommittendacft,  atquc  fi  ipfcappcllaiTct.  eyj.* 
fcntcntU  f.J  idemrefcripfit.l.cum  z.feq  ff hoctit  Jegefi  parcntes 
to,  Cod.de  euitliombui,  LdnceUom  dedttentdti^ampLiZ.  cjr  \\. 
Mind&nmlib.  5  de contin.  caufic cdp.  \6  num.  10  ctiam  commif- 
fa  caula,appellatione  remota  cap  fuper  eo  de  offic.  deteg.  aut  fta- 
tutocxeludcntc  appellationem  in  executione  fententiarum , 
tcrtios  cnim  in  ftaturo  non  nominatos ,  non  mcludit,v#taf, 
Francuiyin  cap  pdflor.hottit  ext. 

41  SunttamcntquiintcrclTcputantintertcrtium  profuoiu^ 
rcprincipalitcrappcllantcm,  &rcrtiumaffiftcntem,  velde- 
fcndcntcm ,  qui  accefTone  alteri  partium  adharrcre  vclit,  vt 
hunc,  ftatutumprobibcnsappellationcm  ,  comprchcndar, 
nonillum,  fecundoillumconfciumagiratxlitis,  prouocare 
po(rc,intradcccmdic*atcmpotc  Licnuarprolatacfvntcnfx, 
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hunc  non  ,  alij  ^autem  eonftituunttertium  confcium  litcm 
geri,  poft  tcmporaappcllationum,  non  facilcaudicndum,/>ff 
tap.  vt  0*1*4.  de  e/etf*  infcxto,  tamcn  cum  fupra  allegata?  lcgci 
gcncrahtcr  conccpta?  fint,  &  pcr  manus  intcrprctum  tradatur, 
tcrtium  ctiam  pambus  acquiefccntibuainterpolitamappcl- 
lationcm  prokqui  pcJTc ,  nulla  adhibita  diftin&ionc  fcicntiae 
aut  ignorantisc,  rcm  maturiori  dclibcrationi  relinquimus,>i- 
ieatur^Mindanm  lib.    de  continentia  caufa  cap  9  cum fcq. 

Vt  autcm  paucis expediam ,  qui  ad hoc beneficium  appcl- 
lationis  admittcndi  fint,  gcncrahtcr  omnibusprxiudicium 
cx  fcntcntia  fcnticntibus,  appcllationem  efTc  lurc  pcrmiflam, 
rationcintere/Te  &  praeiudicij  ,  traditur  cx  receptadottrina 
Bart.  inh  2.  num.  J".  ff.  deappeUat.  rccipiendi* ,  fiuc  vnus  tiuc  plu- 
rcs  finr. 

lam  oriturillaquarftio,  fi  plunbus  t  condemnatis,  ab  vno 
autcm  tantum  fitinterpofitaappcllaiio ,  an  ahjsnon  prouo- 
cantibus,  vi&oria  pcr  fentcntiam  reportata,  profir,  quafi  ron 
appcllantcs,  acquicuiflc  ftntentiae, videatur,  l.$.fcio,§.i  ff.  boc 
tituL 

Hxcquaeftiovtroqueiurr  clarcdecifacft,  f.\ofi  quisfepa- 
ratim  §.ylt.jf  boctit.  rbiLC.  refcriptum  in  communiciufa, 
quoties  altcr  appelbt,  altcr  non,  akcrius  vittoriam  cj  proficc- 
rc,  qui  non  p»ouocauir,  hoc  itadcmurn  probandumeiTe  rc- 
fert ,  fi  vna  eademq:,  caula  fuei it  dcfcnfionis,  iuxta  l  \.  C.ji  7»- 
Tiui  expluribus a*pellauerit>  eJc.  cy  ca.  pen.  ext.  boctit.  ey  faat  l.  %, 
C  de  diuerfis  nfcriptts  ,cy  l.loci^.  §.  3  fi  fundus  ff  fi  fcruittn  Vindi- 
cctur. 

Ncc  obftat ,  t  /  fcio.  1  5. 2.  ccrte*.  ff.  hoc  tit.  illum  ccnferi 
appcllafle  ♦  cuius  nomen  hbcllo  comprchcnfum  fit ,  nccad- 
m'tt^ndi  vidctur  folutiocorum,  Principium*/./.  $  /«0,pro- 
ccdci e  quando  vnus  in  litc  eft,  qyia  nec  crror  noccaMn  ( xpri- 
mcndo  app<  llati  nominc,  Grsu&uaad  GaiL  concl.  119  num  2$, 
tiam^.  \  fdiUud  eiujd  l  fcio,  apeitccaucrur,fipluresfintad^ 
uerfanj  ,&  quorundam  Qoininahbelhsfiutcomplexa,  quo- 
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vi&i  cnnn  appc llationem  dcfertam  ,  huicnullumpraciudi- 
ciutninfcne  vidctur,  cum  aliafnappellatiodiucrlo  tcmporc 
inrcrpofita  ,  &  hocluficccrit,quatcnusvniuiappcliatioajijx 
non  prouocantibus  profit, 

SedqusLtionisett,  an  idem  probandum  fic  in  non  profc- 
qucntibusappcllationem  ?  Vidctur  enim  in  hisdeprchendi 
contumaciam,vcl  potiutrcnuciationcm,vndcnondandum 
rcgreflum,quo  pertiner,quod  licet  appcllatio  pcr  vnum  ex  co- 
fortibus  intcrpofita  ,  luuct  alios  confortci  nonappcllantcs, 
adcb  vtcontia  hos  cxccutio  ftcn  oon  polTit,  Lancellom  deat- 
tentatlsampliatio.  it.  tamcn  intcrpofitaappcllationeab  omnu 
bus,  &  ab  vno  corum  dcicrta,  profccutionem  vnius  non  iufti- 
ncrcappe5!at<oncm  non  pioiequcntium  ,  idemautbord  loco. 
num  \  prabatauthortt:  eS  dectfiombtH.  tamcn  fi  cxprcLc  renun- 
ciatio  non  mtcrcrflcnt,  t  vi&orum  profcquentis,  non  profi-  47 
cercftutuicur,<i«fA  cap.ei  qui.  ^\.%.qnandoq%z.q.6.  Quandoq-, 
vnam&eandcm  plurcs  limulrcportantcondcmnationcm, 
ncc diucilitisfadoruni  Jcparationcmaccipit,quocafu,(i  o- 
mnciappcllauennt,&  vno  ex  hu  agente,eorum  appcllatio  iu- 
fta  pronunciata  fucrit,emolumentum  vittori  x  etiam  ad  alios 
pertinebit,  Francus  in  cap.  penult.  ext.  boctit.  tom.  4  Symph.par, 
!,  vot  \$.fol.  17  8  pofl.  num.  81.  verfic.poflr.  modo  vna  cadcm- 
quecaufa,  cuius  mdiuidua  firdcfenfio,  &communiiureiu- 
ucntur,  /.  Z-  c.  fi  vnus  ex pluribtn  cap.  penult.  Vna  ext.  boctit.  cap. 
eiqui.^K  $.  quando^.  Verfic.  quod fi atatis  auxiiio.  2. q.  6.  id cft, 
modocxillisvnusnon  iuuct,  bcneficio  reihtutionis  inintc- 
grum ,  quod  propofitum  fit  ref tituenti  in  intcgrum,  minori , 
&  non  maiori  fubucnirc,  /.  denijt  3.  §.  ^/edvtrum  1. 13.  in  can- 
f st.ff.de minoribui.  I.  ynica  C.  fi in  communi eademqt  caufa  tsrc,  Vn- 
de  hocius  fmgularcfcupriuilegiumad  aliosextcndinonde- 
bet,  modotamen  illud  iuscontra  (ententiam  iit  dircduin, 

d.1.2. 

Indcpatct,  tfiexpluribusrciscondcrnnatis,  priori,iudi-  48 
cio  ?  in  vna  eadcmque c*ula, fcu negotio  communi,  vnus  ap- 

G  pcila- 


Digitize 


fO         QVl  SIBl  HOC  BENEF2 CIVM efc. 

pcllaucrit,  &  poft  lapfa  fatalia ,  praeftito  iurarrftnto  paupcrtt- 
1 1  j? c x  fingulari  iurc  paupcrum ,  ad  profccutioncm  appcllatio* 
nisfucritadmiiTus  ,  commodum  appcllatioms  adrcliquos 
pcrtincrc,quia  beneficium  paupcrtatis  contra,  vcl  pro  fcnten- 
tia,  nihil  conducat ,  fcd  tantum  prolixius  tcrnpus tnbuat  ap- 
pcilanti,  ita  in  terministraditur  tom.  4.  Symph.par  1.  yoto  17.  w.$. 
fum  fcq,  &l1cexperionaaltcriUsconlequiturid,quodexfua 
coicqui  non  potclt,/*g.  ficommunem.  ff.  quemadmodum  feruitutes 
nmittantur ,  leg.  5.  ^iriflo  in  fin.  ff- qux  res  pig.  efc.  I.  f  5.  cum  ktt- 
reditate  f.  de  acquirenda  btredit.  dc  qua  rc  Gail.  lib.  i<  depacepub. 
tap.  6.  num,  17. 

Hattcnus  dc  ijs ,  qui  fibi  hoc  cornmuneatixilium  polliccri 
poflint,nuDcdiipiciamus,qui  abeodcmcxcludantur,&pri«» 
49  mo  arccntur quidtm  t  ierui,  /.  15/crui /.  Creditonft.  ff  Jjoc  tiu 
leg.  1.  Cod.  de  precibm  lmper.  offerend.  icd  dommicorum  ad 
opcm  icruo  ferepdampoiTunt  vtiauxiIioappcllationis,<#tf» 
leg.ferui.  leg.  Lucim  decimaoclaua.  jf.  hoctitul.  quod  ab  io- 
tcrprctibus  ad  Adicriptitios  ,  &  Monachos  cxtcnditur  ,  Ci 
tamcn  ncque  dominus ,  nequc  ahus  pro  dominoappJla- 
ucrit ,  ipfi  feruo  ,  qui  fcntentiamtriftcmpaiTuscft,  auxi- 
lium  fibi  lmpiorarc  poifc  ,  non  denegat  U  C  in  dicl;  leg, 
Jerui ,  humanitatis  cnim  rationc  ,  omnis  prouocans  au« 
diendus  cft  ,  fi  triftcm  inquam  fentcnmm  paiTus  fit ,  jd 
cft  ,  condcmnationem  ,  ilc  Valcrius-Maximus,(cum  Athc^ 
nicnfium  fcelcrata  dcmentia  tnftem  dccapiteSocratislcn- 
tcntiam  tuliflct,  &c.  pro  vt  piura  m  hanc  rcm ,  Cuiaciut,  lib.  zc* .. 
refert.obfcap.  6. 

jo  Sccundojtrcnunciantibus  huic  bencflcio  non  eft  iocus,/rg* 
prima.  $  fiquUante  ff.  a  quibusappcllari ,  Paulus  libtb  qmnto.  ti- 
tul.  yigefimoquarto.  lcge.  fin.  §.  fin.  Cod  de  temportbus  nppeUaU 
Ordinatiopart.l.tit.  28.  $.  r  circafin.  ybi.  tt  tvm  lann/Cap  rt> 

nctfictifttpmUigvnbvn&bTun&cn/  mfin  fccr  HvytUa* 

ItOrt  bf<$f bt/ It.  quod  proccdit,  ctiam  non  intcrucnicntc  fcri  - 
ptura,  tege.pAcjTim.  17.  Cod.  de^aclis.  Vndc  hoc  calu  argumeni  u 
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iftatuto  ad  pa£tum  non  procedct ,  Euerbardus  cap.  apaHoad 
iegemnum.o.  potcrittamcn  renuncians,  tnihilomiousintra  ^ 
dcccndium  pcr  modum  fupplicationis  caufam  ad  Cam.Imp. 
deducere  autadfupcriorcm  recuTTCTc,attefiante autbore praiu- 
diciorum  Cam.  Imp.  in  yexbo  appellationisdefertio.fol.  38.  -vbi  hoc 
pr.wudicio  confirmat,  cr  Compilatore  quafi.  cohtrou.  cVc.  tap.  & 
$.20.  q.  3.  Rulantopm.%.  de proceff. iudic.  interrog.  cap.  1$.  pofi 
numer.  24.  vbi  dmiliter  m  hanc  rcm  praeiudicia  allcgat,  rcmc- 
dio  cnim  vno  fublato  non  ccnfetur  aliud,  l.fimiles^.ffdetefia^ 
men.  militis.  l.fidomus  ix.ff.  deferuit.  vrban  prad.  cap.Ucet  14.  in 
fine ,  defentent.  excommun.  infexto.  nam  rcnunciatiocft  ftnfti 
iuns,ncccomprehendit,nifiexprcfla,  /  tres.  37./.  jg.empm. 
§.  Lttcittsff.depattis.L.quicum.?.  §  fin  ff.  dc  tranfacj.  duTenti- 
rctamcn  vidctur  Menocbiusdearbitr.  iudicum.  tib.  primo.  quafi. 
70  numer.  40.  vbi  rcfcrt,  renunciantcm  appcllationi,  fuppli- 
carc,  rccurlumque  habcrcad  Principcm  non  pofle,  quia  indi- 
gnus  lcgum  auxilio  fit ,  cum  fprcucrit  illud  ,quo  ci  fuccurfum 
cifcpotcrat,  &  hoccafuvnius  remcdij  rcnunciationem.ope- 
rari,  &  altcriuS;  fupplicationis  vidclicct. 

Dcniquc  mouctur  /.  vlt.  Cod.  vt  litependente}Sc  quamuis  re- 
ic£taappcIIationeautrcmota,non  cenfeaturremotum  benc- 
ficium,  recurfusad  Principem  ,tamcn  ld  non  proccdat,  fiquit 
fua  culpa ,  vcl  ra&o ,  omifcrit  vcl  amifcrit appellandi  faculta- 
tem. 

Verum  accuratius  confidcranti  f  patcbit , /.  >//.  exaudie- 
damdeiIIo,quinulIomodoappcliauit,  cu  appellarcpotuif-  $z 
fet,fi  voluiflct,&  cofufio  horum  tcrminoru,rccurfus  cum  fup- 
plicationc,admittcda  non  vidctur,nam  quamuist  recurfusad 
fuperiorcm,qui  &  reuifio  dicitur,&  rcuifio  quandoq^  rccurfut 
appcllctur,  Graueusad Gail.  covcl  i|6  confid. 1 .  q  u  a  m  u  1  s  inquarh 
rccurfus  &rcuifio  promifcuc  vfuipcntur  tamcn  cum  fuppli- 
citionc dequainth.  C.  de prectbm Imperat.cf d.l.vk.  confjndi 
non  dcbcnt,ctcnim  in  fupplicationc,foIuscrrorproprius,aut 
circumucnno  aducrfanj^n  rcuiflonc  vcro  nullitas,&  iniuftitia 

G   2  fcn- 


Digitized  by  Google 


jz         QVl  SlBl  HOC  BENEFl ClVM ejre. 

fentcntiae  aliegari  poteft,  Bendtrus  dc  reuifionib.  conct.  t8.  n*. 
&  concl.  10.  num.  ZO.  flCUti  Ctiam  in  ordtnatione  Cam.  Imp.  dl- 
ftinguuntur ,  vbi  a  fcntentiji  CamJmp.  fupplicatio  non,fcd 
reuifioadraittitur,^ir/. $.tit  Ji,  item,  infupplicationc  noui 
quid  adm lttitur ,  Menocbm  dearbit.  iudic.  tib.  I.  q.  71.  num .  Q. 
quod nouifiima Spirenfis conuentio  ^inno  1600.  §.  f*  fctl  abci  / 
fol  mihi7f7.comprobauit,  inrcuifioncautemidimproba- 
tur,  ordinatio  Cam.  Imp.  part.  3.  tit.  fl.  §.  £r(Uicfc/><  prout 
plurcidiftcrcntiajDcovolcotc  uifcq.Traa.  dc  fupplicatio- 

ne&c.excquemur. 

V,t  autcm  rcnuciatio  qucm  cxcludat  ab  auxilio  appcllatio- 

nii,  rcquiritur,vtdc  ca  conftet,  nam  (cx  co  quodquis  promit- 
tit,ftarcfcntcntix  iudicii,  non  mducitur rcnunciatio  cap.ad 
b*c  10 *  ibidem  Gtnonifta,  ext.  boctit.  Marantapart.  6  tit.  deappeU 
lat.  num.  341..  RuUnmpart.    d.  lib  8  cap.  13.  num.  14.  idcm 

54  iudicium  cft,t (i arbitrio  Procuratons commifTom  fit altcrna- 
tiue, autacceptare fcntcntiam ,  aut  appcl larc ,  pct hancenim 
elcttioncm  ,appcl  lat  ioni  non  ccnfctur  rcnunci*tum,vt  in  tcr- 
minii traditur tom  4. part. L yot  r  2. num.  3. vfyadnum. 9.  ncc 
Procuratorisrcnunciatio,alicuiusmomcntierit,  cum  inal- 
tcrnatiuis  fineipcciali  mandato,  vcl  fubfecutaratificationc» 
clcdlio  Procuratorii  non  fubfiftat ,  Bartolus  cs hfoninl.fi jli- 
puUtus  fucrim  f  de  V  0.  clc&iocnim  eit  conftitucntis, Lple- 
rum$§.fin,  f).  deiure  dotium.cxxm(\m\\h\is.  Negandumta- 
mcn  non  cft,  rcnnnciationcm  non  furTicere ,  fi  appellans  eo- 
ramludicc.  A  qvo  litigct,  capgratum.  :o.  extra  deoffic.  dtleg. 
cxcrccatq^  attum  cotranum  appcllationi,  ca.  folicitudinem  5*4. 

55*  ext.b4cttt.vbi  tappcllationi  interpofitaeadRornar.um  Pon- 
tificcm  rcnunciailc  ccnfctur,  qui  cadcm  dc  rc,  queftum  juu  ad 
Archiepifcopum ,  quod  cum  hoc  tempcramento  procoleie 
exiftimatur,fidccau(apnncipaliludiccm  a  o^yoadicnr>ic- 
cusdcreuocntJoncattcntatoruiTi,  AJynfingcrus  cent.  x.obf.ti. 
infiue.  alir  "xcmpium  rcnuncjatjonisappcllationiscolhgi- 
turex/.  j\  ad/okuonemC.  dereiudtc.  quod  explicat  Mtmtbit* 
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lib.  i.  prxfumptioimm  ,  prafump.  94.  *f decUrat  Codex  Fabrianm 
Lb.  7.  m.28  defin.  ylt.  in  eadem  caufaccnlcturattcntansap- 
pcllationc  pcndcnte  cap.  an  fit^2.  extr.hoctitul.  Gaillib.  L  obf. 
I46.  num.  12.  Marantap&rt.  6.  hoctit.  num.  422.  idcm  probaD» 
dum, fi appcllans  intra tcrminum a lcgc, vcl iudice  A  QV o , 
praefixum,  appdlationcm  non  profcquatur,  aut  poftdicm  ab 
appcllantccondi&um ,  caufx  agcndac  non  adfitw^.  4  p*fi~ 
nas.  ext.  cr  tlemen.  \ficut, hoctit.  auth.  ei  qui  l  fin.%.  iUud  Cod.  de 
tempor.  appeUat.sap.fape  ^.ext.hoctit.  lbidcm  Cniaciiu,  &hi 
vocanturexaercmodico  condcmnati,  quiobintcrpofuxdc- 
fcrtionem  appcllationis  fuccubueruntv 

Porrbhicanimaduertcndum,  fiappdiator  poftdicm  con~ 
difhim agcndae cau(x,apudiudiccm  ad  qvEMnon  adfue- 
rit,  appcllatum  przicntcm  htcm  cxercere  poifc ,  d.  l.fin.  $.  H- 
lud.  fcutaufamagifMr*/uf{&>f  vt  in  l.vit.ff.adS.C.TrebelUd 
cft  vna  tantum  parte  prsefcrite,  Cuiaciuslib  4.  cbf.  cap.  31.  quod 
fingularitcr  rcccptumeft  in  caufa  appellationis,  vt  caintrodu^ 
ci  polTit,  altcra  parte  abfcn  tc  ,■  necneccfsc  fit ;  vtagatur  cogm  - 
tionaliter.  Canones  adiunguot ,  vt  clapfo  tcrnn no  pc.indc 
proccdatur ,  acfi  percmptonequis  vocatus  cflct  t  d.  c&p.fxpe, 
id  cft ,  vt  abfcns ,  quafi  cx  contumacia,  cx  edicto  pcrcmptono 
damnctur,  nccappdlarc,  vclaliomodohtcmredintegrarc 
poflfit  /.  13.  properandum  §.fin.  autem  exgcflis  apud fe  Cod.  dc  iudi- 
tiis.  modo  appcilatiorcccptavclapasicprobatafucrit,  hoc 
aurcmnoninterucnicntc,  in  nonprofcquentcmnonagitur 
vt  in  contumaccm  ex  cdi&o  pcrcmptorio ,  (ed  tantum  fei  ua- 
tur,quodantiquisconfliturionibus  cautum,  vtpareat  fentc- 
tixiudicis.  cap.  26.  reprehenfibilkext.  hoctit.  fin  autcm  a&om  fit 
ex  cap.  d.fapi^  appdlatio  non  profcqucntis,  quafi  euocati, 
cx  cdi&o  pcrcmptorio,  non  cnt  rccipicnda,  cum  c  otra  ipfum 
proccdatur,  acfipcrcmptoricvoeatuseiTet,  quod  ita  cxaudic* 
dum,  nonvtprocedaturs*xt  d  1. 15.  %.finautem.  ideft,vtaga- 
turcaufa,  &  pronuncictur ,  non  vtquc  (ecundum  prarfcntcm, 
quia  intctdum  abfcns,  fi  bonam  caulam  habcat,  vincat ,  >4  ah 

G   5  tcx. 


f4       QVl  SIBI  HOC  ZENEFlClVM  cff. 

tex.  inl.  73\  &p*flf  de  iudiciis ,  iuncld  l.  27.  diui  §.  z.  quodfiff. 
deliberalicdufd ,  non  inquam  itaintclligcndum,  vtin  uidicio 
appcllationispriorfcntcntiacxaminandafit ,  poffctcnimrc- 
traclari,  fcd  vt ca  confirmctur,  cxclufo  omni  bcnctkio  appcl- 
lationis ,  d.  L  fin.  §.  illud.  Cod.  de  temporib.  dppcUdt.  iunclo  d.  cap. 
^.fxpi.ibidem  Cuiatius. 
57  Tcrtio  appcllatio  non  conccditur  contumaci ,  /.  15.  prope* 
tdndum.  §.finautem  y  verjic.  cum  dutcm  C  de  iudiciis  d.  leg.  7$.  & 
poft  §.fciendumff.  eod.  I.  2$.  exconfenfu  §.  eum qui$.  ff.  hoc  tit.  /.  C 
C  quorum  appellationes  tsrc.  cdp.  de  illicitd.  verjic.  quin  imo  14.  q. 
$.  NoutllaSl.  deiudicibits  WVtnullatemutSc.  cdp.j.  dudienu  in 
fine^  nec  a  tcmporc  fententix,  ncc  fcicntix. 

Pi  o  cuidcntion  autcni  cognitionc  cxcuticndum ,  qua  ra- 
tionccommittaturcontumacia,  &dcfperiebuscontumacix 
inquircndum. 

Pnrno  itaquc  is  dicitur  contumax,  qui  legitime,  id  cft,  tri- 
bus  cdictis ,  vcl  vno  pcrcmptorio  pro  omnibus ,  vt  hodic  fieri 
fo!ct,citatus  contumacitcr  fc  abfcntat,  cap.  ex  literis  2.  cap.  cum 
diletii.  infine  extr.  de  dolo  cf  contumdci<L,vt\  qui  dolo  malo  lati- 
tar,aut  qui  id  agit,  nc  citttio  ad  ipfum  pcrucniat ,  cdp.  quonidm 
$.1.1? fin.  ext.  vt  lite  non  contefldtd tfc.  qux  tria  gcnera  contu- 
macixc:omprchcnduntur,f»  d.  §.  i.hosl.  C,  vocant,qui  cuo- 
cati  prxfcntiam  fui  facerc  negl  igunt,  /.  4  7.  de  vnoquoj,  in fin.  L 
f$ t  contumdcid.  ff.  de  rc  iudic.  L  7.  Fulctnm  §.fin.  diuusjf.  qu i b us 
cx  caufis  in  poflcffioncm  &c. 

Sccundo  is  ccnfctur  contumai,  qui  rccepto  libello  illicen- 
tiatusreccdit,  vtaitcdp.tonfritutisiz.ext.de  Procurdto.  quibus 
iungc Cdp.  ^.prout  nobia ext.  de dolo & contumacia,cap.  certum  44, 
II.  q.  6.  itcm  qui  rcm  non  cxhibct ,  l  fin.  §.  iujptsff.  boctit.  qui 
tacct,/.  de  ttate  u.  §  qui tacuitff.  de  interrogat^n  iure  faciendAc- 
-uique  &hiccontumaciam  contraherc  ccnlctur  ,qui  rcm  non 
idk\tu\xyl.2.tutor.ff.  dt  inlitemiurando,  Lideogio.ff.  rerum*- 
motarum.  «  • 

Cxterum  ab  interpretibus  varix  diuifiones  contumacix 
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adfcruntur,vt  vnafit  vera  ,altera  praefumpta ,  aut  fi£ta,fcuvt 
quis  diratur  contumax cxiftentcr,  apparcnter  &c.  dc  qua  Ma~ 
ranta  parte fexta  tit  decontum.icia  quae  diltm&io  aquibafdam 
reprehcndrtur,  ef  Bartholo  tanquam  fubtili  diflintlionum ,  vt 
cum  vocat  Fcrrctus,C^//?i;'attnbujtur,commodiusitaquec(ri 
vt  duplex  contumacia  conftituatur ,  vcra  &  praefumpta ,  feu  vt 
quis  ccnfeatur  vcrus ,  &  przfumptus  contumax.  Hunc  fi  cum 
Do&oribus  fi&um,  autcum  1.  C.  quafi  contumaccm.  inleg. 
minor.autcmoftauajf.deminoribus,  appcllcs,ncn  refiagabor: 
ammaducrtcndumtamcn,  Icgcs  dcnegantcs  contumaciap- 
pcllationisbeneficium,  invcro  proccdcrccontumacc,  iuxta 
communcm  opinioncm  ,  &  glojf.  in  clementina  i.  approba- 
tam>  dedoloey contumacia.  Sccundum  quamita  confideratum 
rcfcrt,  Rittantus  in  quadam  caufa  Lb.%.  deprocejf.iudic.  interrog. 
cap.\\num.z^. 

Vcrum  autcm  t  contumaccm,  illum  dcfinimus,qui  tribin 
^di&is,  vcl  vno  pcrcmptorio  vocatus ,  praMentiam  fuifaccrc 
contcmnit,  /.  contumacia  5}  ff.de rc  iudic.  I.  abfentem  ^circa prin- 
Ctpium.  ff.  de pcenis  cum  ftmilibus. 

Secundo  (i  ad  facicm  dcnunciatum  fit,  autprocurat,  nc 
dcniinciatioadipflusnotitiamperu-rniat,/^  I.  %.fed  W,%.ff. 
qc.od vi,  aut  clim,  cap.  quoniam  §.  porro  ext  ~vt  lite  non  conteflata 
eft.  Ckmen.  1.  deiy.dicv.s.  ibidun  Canonifltc.Gail.  lib.l  obj.cc. 
mm.  4.  * 

Tertro  qui  iurifdi&ioncm  iudicis  corrrpetcntis  ,dcclinat, 
tex.  nctab.  in  l. 1  in  fin.  C  ybninisdecuriali. 

ln hacconditionc,  & hic conltituitur,fi illoabfcntedomi 
dcnunciatio  fa&a  iit,  &  res  per  vxorem  aut  famuios,  ad  ipfiti 
notitiam  delata  fit,  iuxta  foimam  in  ordinatione  Camcr.  Jmpeu 
prafcriptam,  part.x.  titui  $3.  §.  gurl!  futiv  h  n/  ?f.  Vt  ipfi 
appciLndi  f-cultas  dcncgetur,  ablcrtc  cnim  rco,ficri  pofTcde- 
nunciationcmdomi,co;//?4^x/  t>/j».  §.  yff.adleg.  Jul.  deaduL- 
tcriis  tegi  fcirc.  %.  primo.  ff.  de  excufat.  tutor.  cap  caufam  cxtr.  de 
dolQ  %S  iQKWnuc,  cap.feri»  cxtf  dc  eo  qui  mittim  in  pojfcfihncm  c^o. 
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quxfiadiplius  coznitioncmdclatafit,  pcenam  contumacix 
iulfcrct,cumfolumc6ridcrctur,anlciaticcitatum,/.  ex  con*. 
Jenfuiy  §.fin.ff.  hoctit.  pondcrandoibidem  vcrbum,  cognouii 
&c.  L item  yentunt.  20.  $.  U.petitam  ff.  depctiu  haired.  vbl  noq 
diftinguitur,  quo  pafto  aliquid  ad  alicuius  notitiam  perucne- 
ixuoptimlfacitclemen  caufam ,  ibi nifiadappcllatum wc.circi 
finemjedethoneejrc.  Etquamuis  Cynm,  Mexandcr  inL  13.$, 
fin.  autem  C  de  iudiciis.  Marar.ta part.  6.  boc  tit.  num.  28f .  dlflcn* 
tiant,  quaufldes  vxori  aut  dcmcftico  in  hocaccommodandi 
noo  fit,  iAlbericns  tamen  in  d.  I.  ex  confenju  §.fin.jf.  hoc  tit  con- 
trarium  communitcr  obfcman  teftatur ,  quod  comprobat 
bouiffimc  Gilltcnim  ind§  fin  autem  num.  28. 

in  eadcm  cauia  hunc  verfan  puto,  qui  dcclarat  coram  iudi- 
ce,fe  venturum  non  e(Tc,  (quamuis  panitcre  podic,  ^ingelm 
cr  ImoU  in  d.  /.  ex  confenju  §.  fin.  vt  fi  iudice  adhuc  fcdente  pro 
tribunali  veniat,  /.  dmus  7.  ff.de  in  integ.  reftit. )  cap.  yenerabilim 
§.porra ,  tbi ,  quia  fortc prxdixerat m  iudicio ,  quod  minime 
compareret,  &c.  dcfentent.  [excommunicat.  infexto.  i.  cejfante  2» 
C  quomodo  zy  quando  iudex  &  c.  vbi  Od.  communiter  iliam  lc- 
gem  de  fimplici  admonitionciudicisczaudiunt.  Duarenm  am 
teminl.contumaeiatf.ff.  dereiudic.  intcrprctandam exiftimat 
iuxt.  I.  tres  C.  qu6modo  cS  quando  &c.  vetius  tamcn  cft,  d.l.cefan- 
te  z.  intclligcndam  dc  illo ,  qui  coram  indice  profitctur,  fc 
?cnturum  non  cfte,  yti  docet  Gilleenim  in  d.  I.  cejjante. 

Non  minorem  contumariaepoenam  contnherc  vidctur, 
quinunciocxcquentidicitfevcnturumnonciTc,  aut  quidfi- 
milc  pronunciat  fyfiut  in  d.  /.  contumacia.  tom.  2.  Symph  part.  2. 
yoto  16  num.  12.  Et  quamuis  quidam  cxiftimcnt,  vcrbis  n  u  n  c  \) 
(landum  non  cfle ,  fiexcitatofeaudiuifTcfignificct,  quod  vc- 
n  irc  nolit,  late  GilJeenim  in  d.  L  Ij.  properandum  §.  cs  fiquidem 
num  9  C  detudtciisy  tamencumproptcrclcclamfidcm  pcr- 
fona?,&  luramentireligioncm  quoiudicijs  obftncti  funt,crc- 
datur,Afv«/«g.  cent.$.  obf  jt.  num.  1.  Marnutapart.  6.  tit.  vt  rc- 
6tcconcipiaturcitatio»/</«.f5  tom.uSymp/w.part.i.  titul.it. 
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yotL.nu.4f.  d citatus  iudici) dicm  nonobfcruet,excufandus 
non  crif. 

His  ltaquc  contumacibus ,  fcntentiae  perappellationem 
rcf-indcndx,  non  crit  ratio ,  idem  Itatucndum  dc  lllo ,  qui  in 
tcrminomanduisinferrononcomparet ,  adcb  vt  a  mul&a 
impofita  in  mandato,  prouocarc  non  poilir,aliud  tamcn  ob- 
tincrct ,  li  cxceptionibus  rcic&ii ,  contra  mandatum  dcclarc- 
tur  in  mul£tam ,  cr  ita proaditopinio  Barth.  in  l.  yniu.  ff  fi  qni» 
itts  dicenti  tfc. 

Dcnique  &  hic  in  claiTe  vcrx  contumaciar  conftitukur ,  qui 
mittit  Procuratorcm  cum  mandato  non  fufTkicnti,  vt  ad co- 
tradiccndum  tantum  cap  Nico/ao  6^-cap  70.  intcrpoftu%.\> 
eid: n  ext.eycap.  I.  in  6.  eod.  cap.  vewensext  dcrcnnnciat.  nain 
&contrahunc  tanquam  vcrum  conrumacem  proccdi  llatui* 
tur  d.cap.      vbi  Cuiaciusey  Canoniflx,  animaducrtcndum  ta- 
mcn, an  ln  manduis  rcprii uur clautula,nifi  quatcnus &  qua- 
tum  &c.  quxopcrabitur,  vt  quisnon  dicaturcontumax ,  aut 
fi  quis  hubcat  exceptioncs  tantum  incompetrntiaeaut  fimiles 
&c.  tunccnimnon  opushabct  alitcr  conititucreFrocurato- 
rcin,quam  ad  cxcipicnd'im  &c.  Videatur ,  Baldusin  /.  hac  C.  vbi 
dccuriaficfc.  &i{ttc\tMy>}fingeruscent  f.ob/.ttj.  num.z.  Supc- 
noribus  it^que  dencgindum  auxilium  appellationis ,  adco  vt 
fmltratons  !eu  contumacis  amici,pro  iplo  .tpptllatio  intcrpo- 
fita  non  lit  rccipicnda,  quod  rcus cnim  non  potcft,rault6  mi- 
nui  alius potent,  qui  folam  iplius perlonam  fufhnct,  Text  no* 
tabilis.  in  l  liberto  jt.§./item.  2.  ff.de  negotiis  geflis  vbil frultrato-  ^ 
ns  lcu  conturnaci*  amicus  vltro  cgit,  caulas  abfcntix  cius  allc- 
gans iudici ,  culpam  contraxilTe  non  videtur,  quod  a fentcntia 
contraabfcntcm  lata  non  prouocauent,  quod  di&um  Papi- 
niani,  Vlpianusnotat,  vcrumciTe,quia  fruftrator  condem- 
natus  fit,  igitur  ncc amico  fruftrar oris  concedenda appcllatio, 
ahas  tacilelegesdcnegantesappellationem  contumaci,  elu- 
dercntur,&perindirc&um  confcqucrctureiufdcm  beneficiu, 
ipfis  a  lcgibus  dcncgatum,&  hzc  clt  ratio  decidcndi  4.  i,  liberto 
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60  31.  §.  Utem ,  quod  eo  producitur,  vt  t  tcrtij  pro  intcrefle  a  fcn- 
rentiacontracontumacemlata  ,  appellatiointerpofita  ,rco 
contumaci  non  profit ,  vt  iudcx  appdlationis  fentcntiam  co- 
traipfum  latam  ,  rcformare  dcbcat ,  vti  vidcre  cft  in  elcganti 
propofita  fa&i  fpecie  Cod.  Fabrian.  Itb.  7  tit  26  defin.  2. 
$l      Hattcnui  autcmallegatatdecontumaceprocedunt,  mo- 
do  fit  citatus ,  citatio  cnim  nc  a  Prinapc  quidcm  prs?tcrmit- 
tcnda.w^.  i.decaufapojfef.  Wpropr  Oem.pafloralii.de/ent  ey  re 
iudic.  quia  inauditafcu  indida  caufa ,  quis  damnau  iurc  non 
poteft,  nec fieri  fentcntia,  hinc  Apulcms,  ait ad  inftar  Barbari- 
cxferitatis&tyrannicxpotentJ^cfle  ,  quempiam  damnarc 
inauditum  esc.  latide  bis  Forcatulm  DiaUgo.  8/.  ey  Grcgor.Tbo- 
lofanm  in  Synd,igmate iurii ejrc.  lib  co  cap.  1.  n.  17 . 
tfg      Citatio  tigiturpraecederedebct,  &  itli  ipfi  qui  vocatur,  in- 
finuanda,  quarc  citatio  mariticxccutaiu  vxorcm  nonvalct, 
vtaducrfus  maritumin  contumaciamproccdipofTit,  Myn* 
ftngerm cent  3. obf.^j.  nifi  ad cius notitiam  perucncrit,  aut  fi  Cn 
fa&aexecutioaddomum  mariti,  &  in  pcrfonam  vxoris,  ab- 
fcnte maritO)iuxta formam  praicnptam.iw  crdinationepart.v, 
tit.  $8.  Videatur  Grcgorim  Tbolofanmlib.  y  part.  iumcanon.  titul. 
fexto.  capite  quinto.  Ut.  Q.  infinc,  tunr  peti  poterit  citatio  pcre- 
di£tum,  vel  vigorc  fa£t*  citationis  immilTio  cx  primo  dccrc- 
tQ,  ita  iudicatum  refcrt ,  authorprxiudiciorum  Camcr.  invcrbb 
€xecutio,fol.\2L.  ibiincaufa,  ejrc.  limilitcr  citationc  cmanata 
ncdum  tamcn  infinuata ,  (i  moriatur  citatus ,  cuanc(cit  cita 
tio  ,  nc  contra  haeredes  aut  vxorcm  t  wquam  contumaccm 
procedi  poteft ,  quia  citatio  ncmincm  at tlat ,  prartcr  nomi- 
natim  in  ca  comprchcnfum ,  &  hac  rationc  dcncgatum  pro- 
clama  refert  autbor prtiudic.  Cam.  invcrk  citatio  fol.  71.  ibi mor- 
tuo  reo. 

Secundorcquiritur,  vt  Icgitimeexcrutafit,  dcquaforma 
quoad  ftylum  Camcrsc  &c.  Videatur  ordinam  Cam.  Imp  part.  U 
$*f.fl  §.  l$nt>  4Um  fiiUnUn  I  U.  AJynfwgermcent.  h  obf  77. 
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78. 79.  GaiLlibr.primo.  obferuau  f\.numcr.  6.  Singulariterau- 
tcm  animaducrtendum,  vt  ezecutio  feu  relatio  nuncij  fcriba- 
tur  in  actis,  vt  de  legitime  cxccutione  fa£ta  conftct ,  cft  cnim 
a£tus  relationis  ,fubftantialis,quarc  non  repertafcriptarcia- 
tionenuncij ina&is,  citationulliusmomcnticft,  necaliquit 
pollct  contumax  rcputari,  ctfi  procedatur  tanquam  contri 
contumaccm  ,  proccflus  non  fubfiftcrct  antc  relationcm 
nunaj,ctiamfipoftca  rclatio  nuncij  rccipcrctur,  Mynfmgerus 
cettu  I.  obf.7%  Marantapart.  6.  tit.  VtrecleconcipUturcitattOyMf* 
f6.  id^authoritatel.  f.  hacautem.  §.  1.  ff. quibm ex caufis  tft.  vbi 
cauaur,  quod  conftarc  dcbcat  Prstori ,  vtficpermittatbo- 
norum  poiTdTionem,  quod  omnes  mernorise  commendan- 
dum  cflc  volunt.  Myttfingerui  cettt.  6.  obf  10.  nam  cum  in  om> 
ni  citationc  tria  cxtrcma  confidercnturjCommiffio  iudicis,ip- 
fa  citatio,  feu  cxecutio  atationis ,  &  reiatio  ciuidem  faclsc,  v* 
no  dcficiente  ,  reliqua corruunt,  quae  tamen  executio  an  ficri 
poiTit  dic  fer iato ,  videatttur allegata  a  Maratttd,  tit.  Vt  rcclhon- 
ci/tiatur  citatio,  n.  119.  Quibus  dcfendi  vidctur,  citationem  ita 
faclam  non  fubfifterc ,  /  fin.  C.  eycap  fin.  ext.  de  fcriis. 

Contrarium  t  tamen  vcrius  cfle cooftat  exnotath  Gaillib.  L 
obf  c  j.  num.  7.  cum  coim  cxccutio ,  nullam  caufaecogoitio^ 
ncm  rcquirat ,  cxccutionisq^  actus  fit  foiius  nuncij ,  cxccptio, 
dicbus  fcriatis,  cxecutioncm  fo£tam ,  non  admittetur,  eiusqj 
'  1  rationcm  non  habcri,  videre efl ex  voto  16.  tom.  2.  Sjmpb.par.2. 
nu.  1$.  ff  Gregorio  Tbolofanolib.  f.partit.  iur  canott.  tit  6.  cap.  f. 
lit.  R.  vbi  hoc authoritat.  &  decifionibud probat.  Idcm  iudt cium 
cft,iiobijciaturcxecutioncmno  ricefa£tam,  modocnimci- 
tatio  lllcgitime  cx  .-cuta,  ad  notitiam  citati  pcrucnent.perinde 
ar£titcitatum,  vtlegitima,  Clemen.  caufideehtt.  maxirne  fi 
compa^  .r,cou?pantione  namq:  iub^arumcftomncvitrurn, 
Gail  lib.  L  ohf  fi.Mynfing.  cettt.  I  ofjf  :8  tom.  1.  Sy.npb.par.  z  tit. 
14.  yot.  \  1  S  rjr  t:t- 12  yot  z- v  1  tum  fcq.  ahud  tamcn  proba- 
domc/T.  ciratio  ficrct^corra  formafXI  abquam  prefcriprari), 
hac  ciiim  citirioncjiiicgitiiiiecuianata^ui!  non  ooigwtw 
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ad  comparitioncm ,  &  ita  procedunt  notata  i  Gail.  d.  obfft. 
ttum.  6. 

64.  Scd  ad  inftituta  rcdcamus,  ad  conuinccndam  t  itaquc  ali» 
cuiuscontumaciam,  citationeopuseftnon  trina,fedvnica, 
glof.  in  caf>.  yenerabilius  §.  fecus.  de/ententid  excommunic.  in  6.  & 
quidem  pcrcmptoria,  /.  contumacia  < $.  §.i.f.  de re ittdic.  1. 15.  Se- 
natus.  I.  Arrianus  ff.de  ittre  fifci  /.  adperempt.  6i.f.  de  iudiciis. 
Marantapart.  6.  hoctit.  num.  187.  Mfynftgemcent.  6,  obf.9.  Trcs 
tamcn  dcnunciationcs  ioco  pcrcmptonj,aducrlus  contuma- 
ccsconualcfccrcfaiubritcrconftitutumcft.  l.  tres.  Cquomod* 
cr quando  wc.  Vcrum  moribus  rcccptum  cft,  vt cdic~to  fcu ci- 
tationi,  cominatoria  daufula,qux  cdi&t  percmptorij  ^ppria 
cft ,  infcratur,  an  autcm  hoc  cdiclum  pcrcmptorium  duo  vcl 
tria  edifta  prxccdcrc  debeat,  vt  infinuarc  vidctur  d.  l  68-  //  de 
iudiciis,  vcrius cft,hoc non cfTc ad  necc tl  1  tatcm  redaftum ,  fed 
arbitrio  iudicis  committi,  cjui  pro  conditionc  caufa?,pcrfonz, 
vcl  tcmporis,  &c.  vnum  pro  omgibus  vconccdcrc  potcft,  leg, 
ly.nonnunquam  f  eod.l.%.  confentanenm  C  quomodoey  quando, 
quod  communitcr  obfcruatur  in  hunc  modum,trr \\ ifcljf  )t 

x>\\b  laten  tod? humit  I  |5  tu  a  uff  om  /  toj?  Stfona  t9/ 
ttntn  x$\x  bcnfc  tbc  n  Dir  fiir  t>m  txficn/ cmbm/  tcittcn  'Uq* 
tiftpnpinWityn  3t«4te&£(&m/tmt>  bcncnnnt/pcr- 

emptoric  &c.  hac  enimcitationc  legttimccmanata,cxecuta, 
&  fupcrucnicntc  iudicij  dic,  contumaaa  a  partibus  accufanda 
eft,  /.  13  properandum  §.  ejrfiquidem  ibid.  communitcrDd,  Cod  de  .  , 
iudiciis,vt  mdici  dc  ca  coftet,  /.  b<ec.  autem  5  §.»0«  defendi.primo, 
ff.  quibus excattfts in poffef  &c.  quod  maxmierequ!ritur,idque 
ex  eo  colligi  potcrit,  fi  conftct  ad  ipfius  noritiam ,  citacioncm 
perucniffc,  fin  autc  hoc  iudici  no  liqueat,fi&us  contumax  cc- 
fcbitur,  &  pars  abfcns  cicanda,  leg.  73.  poflf.de  iudiciis,  non 
tamcnvtopinanturantiqutinterpretes ,  dcnuoabientcm  in 
ius  vocandum ,  ideoquc  quinto  t  opuscfle  c^icto ,  poft  edi- 
ftum  pcrcmptorium  emanatum ,  ahud  c/Te  proponcndum, 
cxjftimantcs  ind.  /./^.appellationcm  citationis,  cdictum  vcl 
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dcnuntiationcm  contincri ,  nam  non  intcrponirur  quintum 
edittum^autquinra  denunciatio.fcd  abfcns  vocc  praeconisci- 
tatur,  id  cft,  clara  vocc nominatur,  vt  rcfpondcar,appcllatio- 
nc  cnim  citationis  lbi  iign)6carur  vox  praxonis  nomen  ab- 
fcntis  inclamantis,  /.  diuus  J.  ff.de  in  integ.  rcjlitut.ibidem  Egui- 
narius  BarOy  Duarenus  lib.  l  dijpu^.  cap.  7.  Cuiacius lib.  l.cap.  47. 
Vulteiusltb.  1.  difccptat.  cap.  2.  (  quamuis  citandi  vocabulum 
ctiam  vocationcm  in  ius  ilgnificare  non  negandum,  vt  multis 
authontatibus  probat ,  Robertus fentcnt.  lib.  3.  cap.  7. )  olim  c- 
nim  prarco  folcbat  in  ipfo  iudicij  loco,  leu  tnbunali,  dcnuo  e- 
uocare  eum,  qui  in  ius  vocatus  abcrat,  vt  rcfpondcat ,  elcganter 
Brijfonius  de  formul.  Rom.  Imp.fol.  mihi^jO.  ibifanereusquQ  die 
adejfe  cf c.  qux  euocatio  diccbatur  citatio.  Qux  res  vcftigium 
quoddam  haberc  videtur ,  in  proclamate illo ,  quod  fit in  fu- 
prcmo  Jropenj  ludicio  a  Fcdcllo  Camerae  &c.  quo  fa&o  tri- 
bus  ohm  dicbus  ordinat.  part.  3.  tit.  42.  in princip.  hodie  fex  ef* 
fluxis,  iuxta  habitam  conuentiorem  Spirenfcm  Anno  i6co. 
$•  (£*iftavfti(.foi.  767-  quiscfficiturcontumax,quamuis 
antiquitus  fupcrucmcnte  iudicij  dic  ftatim  cirari  abfens,&  co- 
tumax  pronunciari  poterat,  d.  l.diuus  7.  ff.  dein  integ.  reflitut. 
cx  prima  ttame  opinione vetecum  uurodu£tum,vt  poft  pcr- 
cmptoriumedi£tum,  non  ftatimquisdcclareturcontumax, 
fcd  pcr  dicm  cx(pc£tatur ,  Abbas  in  cap.fxpe  num.  \  1.  extr.  de  aps 
pellat.  CX  quo  ^iutbor  prxiudiciorum  Camcn  inverbo,  contumactd, 
fol.xoi.  ibiyconmmax per ynum  esc.  putat  fundan  illam  confue- 
tudmcin  Camcrse  ,  qua»  adproximamnoncomparcntiin 
tcrmino  tempus  pra-figit  ,  cum  cucntuah  proclamaus  dc<?. 
crcto. 

Ha£tenus  dc  rcquifitisad  alicuius  corumaciam  couinren-' 
dam,  contiderandum  tamcn,aniuftacaulafubfit  ,  quod  cita- 
tus non  obicrit  i  udicij  diem ,  vt  puta  valetudinis ,  tcmpcftatii 
&c.  I.  2.  §  fi  tjuis  ff  fi  quiscautioni  ?Sc.  I  cp.  infententivs  §.  $.  t.  53« 
contumacid§.  2.  pcenam.  /. 5-4.  contra§.  !./.  60.  queefitum.ff.  dere 
iudicau  ,  non  cnim  fufbcit  cognou  Ifcedictumpercmpto-, 
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m  rium  datum,  fcu  notitiam  citationii  habuiiTc,  fcd  rcquiritur 
&  comparcrc  potuiflc  leg.  exconfenfu  vigefim*  tertia.§.final.ibi 
67  cum  in  e'm poteflate  ff.  hoc tit.  C\  cnim  t  morbo,  aut  aSia  iufta  iu* 
ri  cygnita  caufa  impcditus  adefle  quisnon  potucrit ,  actio 
iudicati  in  eum  deneganda,vel  cxcqui  ita  iudicatum  pretor  no 
dcbcr,  t.ft  Prxtorjy  ff.de  iudicin ,  Cum  cnim  morbus  Sonti- 
cu$  (  dc  cuius  dgnirjcationc,  Scipio  GentiUi  lib.  Originumfol. 
mibiii&. )  inuitis Iitigatonbus dicm  diffcrat,<6V?.  leg. quttfitum 
6o.ff  deiudiciis,  C\  ludcx,  vcl  altcr  cx  litigatonbus  morbo  fon- 
tico  impcdiatur,  mdioj  diesdiffifusefto,  aitt.  ivtabularum, 
ibtdcn.inqnxm  iUiduinui ad l  R0muti.4l.hoi  contumax  dici 
iK)upotcrit:  juem  aduerfa  valctudodefendit  ,  autmoibui 
{onticu^c^aiaepcragcndximpcdimcntofucrit  /  quitamen  11. 
%.fiquii  ff.  de  meptis  arbitris  dicl.  leg.  ft.  §.  2.  P<tnamtff.  de 
re  iudu.  Lfi  cni.  $8.  in  fine fpquibus  ex  caufis  maiores  zfc.  leg.fcire 
lj.  i.fienim  quisfeptimaff  deexcufat.  tutor.  Hmc  apud  Uuium 
Icgitur  Tribunos  Picbis  appellatosaL.  Scipionedccreuifle , 
fi  moibi  caufa  is  excufetur,  fibiplaccrc,accipieamcau(am, 
diemquc  a  collcgis  produci  &c.  ey1  ex  leg.  feptima.  ait  Prator.  §. 
duodecimo.  item  cr,  esc .  ff.  de minoribui.  conftat ,  omnis  aetatis 
hominibus  reftaurationem  rcmodicipraeftari  fidoccantjc 
cxiuftacaufaabfunTe  ,  &  cxcufantur  etiamfi  Procuratorcm 
non mittant,  cap.  z. qucrclam,  vbi  Canoniftae ext.  dc  Procu- 
rat.  /.  10.  Papinianus  ff.de minoribm.  Mynfingerm.  cent.  4.  obf.fi. 
Duarenm  in  dicl.  I.  quafitum  ff  de re  iudic.  aliud  tamen  obtinct 
in  clettis  in  Epifcopos ,  cap.  cum  diletli,  6.  extr.  de  dolo  W  contu* 
matia. 

6S  Sccundo  t  iufta  cxcufatio  contumaciae,  (1  allegctur  eita- 
tum  ad  maius  auditorium  fcu  Tribunal  vocatum  ruiflc,  /.  74. 
eontra  §.  1.  vbi  communiter  Dd.ff.  dereiudic.  videatur  Mynfing. 
tent.6obf.%. 

Tertio,pamam  eonramaciae  fcrrc  non  dcbct,citatus  ad  lo- 
cum  non  tutum,  clemen.  pafloralis.  ibit  eflo  igiturquod  eSc.  circ* 
mtdium,  de re iuditata,  cap,  accedetis 4.  extr.  yt  titc  non mtefidta % 
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Si  tamcn  a  fcnrcntia,  locum  tutum  cfTe,  non  appclletur,  nul-  J 
latenusaudienduscft ,  Text.  eleganscap.  7.  yenerabilius,  $A/*r- 
to , yerfic.fed fi Mex pronuncia/fet eSc.  de fentent.  cxcommumc.it. 
in  /exto.  yide  notabilem  dccifionem  in  hancrem^  tom.  5.  Symphor. 
rcUt.  ylt.  num.  76.  yfj,  ad  91.  num.  Jfn  fumma  mquirendum , 
an  iufta  caufa  iubfit  quse  a  pacnis  contumacix  quem  cxcufct , 
non  tamcn  quamuis  fufflcerearbitramur,  vt  Dd.  fcntiunt,fed 
iuftam,iuricognitamautfaltcmprobabiIe  quse  cxiftat  tcm- 
porc  commiiTsecontumanae.  argum.  I.  igitur\x.%.*f generalitcr 
ff.de liberali  generalitcr  inquit  I."C.  Vlp.  dicedum,  quo- 
ticns  quis  luftis  rationibus  ductus  vcl  non  iuftis ,  finc  eahdita- 
te  tamcn  putauit  fc  hbcrum  &c.  hunc  in  ca caufa cfic  c<c.  cu- 
ius  §.  authoritate  infcrtur ,  iuftam  aut  probabilcm  caulam 
cxcufarc  qucm  a  do!o,vndc  &  a  contumacia,qux  ccnftturcfo- 
lus,&dchctum.  Jufta  tcaufaexcufationisnoncrit,fiqui$al-  $0 
legct  fc  contumaccm  tantum  fuiilc,  ad  audicndam  lcntcn- 
tiam,A/4W»w  par.  6.  tit.  tsquando^  appelktur.n.  236.in  eadcm 
caufaeft,(1  abincompctcntciudicccitarum,  &iurcfculicitc 
nonparuille  dkat.  Porrocum  haecquaftioquotidianafit^rci 
altios  rcpctcnda,quibufdam  itaq-,  videtur,  ab  incompctetc  iu- 
dicecitationcm  interpofitam  non  valcrc&cxtrarciritonum 
citantiimpune  non  parcrc,  l.ylt.  ff.  de  iurisdicl.omniumiudic. 
£tita  exaudicndam  putant  l  j.noti yidetur.jf.de iudiciis  nori 
yidctur  fruftrand.r  a£bonii  caufa  iatitarc ,  &  fic  contumax  cf- 
fc,  qui  prcdens  fufopcre  iudicium  non  compcllitur,  id  eft,  ct- 
iamficitatusprseicnslit,  non  tanicn  tcncrctur,  fufcipereiudi- 
cium,cum  ludcx  non  llt; nec  fcnrcntia  ab  ipfo  Iata,  eum  con- 
ftringat,/  fin.  Cod.fi non  d compctcnte  eyc,  cap.  3.  ad  audieritiam^ 
dccoufmtud.cap.penult  .de  offic.  yicarij,  Clemen.pafloralis  difcn- 
tcnt  &  reiudicat  ibt.  ncc  citatio.fi quamforfan  deipfo  cfc.  huic  O- 
pinioninor  mincrem  authoritatem  tnbunlexquintjuagcfiw*^ 
tertia  corttumacia.  §  fin.ff.  de re  iudic.  contumaccs  ir.quit  Tcrc 
non  vidcnturnifi  quicumcbcdirc dcbcicnt,  non  cbfcquun- 
tur  &c.    hinc  nifi  ptr  iuns  fubfidialcs  cxtra  tcrritorium  - 
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ab  incompctcntc  iudicc  citari  quis  potcrit,  &  ita  vfurecc- 
ptum,  ncc ab  co  reccdcndum ,  ait  luUm  CUrm  Ub.  f.  fenttnt.  §. 
fin.q.y.num.19  tom.i.  Symph.part  vtitul  8  Votoz.  num.itt. 
vbi  muiti  Authores  in  hanc  rem  citantur ,  quarc  alitcr  citatui 
culpamcontrahcrc  no  vidctur,non  comparcndo,  Mbasin 
tap  l.  n.  16.  ext.  dediUtionib.  m  contrarium  umcn  vrgct  y  Lf.fi 
quis  ex  aliena  ff.  de iudiciiu  in  hh  verbis ,  Si  quis  ex  altcna  lurifdi* 
ftionead  Practorcm  vocctur,  debctvcnire  &c.  vthocipfum 
fciatur,anIurifdi£hociusfit,  vtloquiturl.  C.  Paulus  in  l.x. 
ex quacun^  ejft.ff  fi  quii  in  ius  vocatus  ejrc.  Praetoris cnim  cft  <e- 
ftimarc  an  fua  luriidi&io  fit ,  vocati  autcm  non  contcmnere 
authontatcm  Prxtoris  &c. 

Dd.  t  communitcr  diftinftionis  facdcrc  ncgotium  com- 
poncndum  cxiftimant,vtintcrfit,an  conftet  citatum  non  efle 
dc  iunfdictione  citantis ,  tunc  locum  cflc  d.  I  final.  ff  de  iurif 
dicl.omn.iud.  finautem  dubirctur,  amplcftendam  efTefen- 
tcntiamVlpiani,Pomponij,«i<U  <.  vl  z.confenfiffe§.6fcd 
fi  dubitetur  ff  tol  tst  Pauli  h  C  in  d  l.  2.  txquacun^  esrc.  Maran- 
tapar.  6.  tit  vtretthoncipiaturcitatio  num.  jo.  Mynftng.  cent.  6. 
vbf.j.Gail.lib  i.obf^S.nu.S.  Lthanc opinioncmrcceptam 
cfiemaximcfialias(itcompct^njdeiurecommuni,priuilc- 
gio  tamcn  aliquo  dcclinari  poflint,  vidcre  efl  ex  tom.  ^Sympb. 
p&n.\.V0t.4\  num.  +  cSf.  jiuthor  prtiudic.  Cameral.  inytrbo 
titatiofoL  70.  ibi,thatuinonest  vbiait,  notandum  eifc.m&m 

3(bfor0mirtg  f  n  /  x>n\>  wltty  tt>it>cr  Otrcfa  gcf up<t  ftpn  wtf  I- 

Un/  U.  nam  in  ca  caufa  funt,  vt  in  ius  vocati,  vcniat,  priuilcgia 
fua  allcgaturi  d.  I.  f.  fi  quis  ex  aliena  eSt.  Tex.  elegans  in  tap.  y. 
gum perfona.  dt  priuilcgiis  in  6.  cum  cnim  talcs  non  ipfo  lurc, 
fedopccxccptionisfintcxcmpti  ,  obligabuntur  fub  poena 
contumaci*  ad  allegationcm  cxceptionis. 

Pro  confirmandahaccommuni  lnterprct.fcntentia,opti- 
tt\chccxcw\c\cinxLiyfcire§.e.ftirtautemmntlo  §.u.  qui  non 
ff.  de  extufat.  tut.  tS  l. 1.  §.  qui  excufationem  ff.  de  yacatione  ejr 
tuufau  mtmeru»hVb\  dicitur,  obfcruare  omncs  hoc  tcmporis 
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fpacium  dcbcrc,  qui  qualitercunquc  cxcufantur  a  tutcla  d  1. 13, 
§.  \.obferuabunt  ejrc.  fin  autcm  q  jii  ipfo  iurc  tutus  fit ,  non  ha- 
bcbit  cxcufatioms  ncccllitatcm,  ncque  ci  quis  opponct,quod 
conftitutatempo^hon  oblcruaueiit,  cum  ipfoiurenonte- 
ncatur ,  ideoquc  ceiTatio  iniun&i  pcrpcram  officii  ,ad  pcri- 
culum  cius non  pcrtincbit ,  lcg.  quinto.  neg  Cod.  qui  dare  tutoret 
zjrc. 

Porro  Duarcnus,quamuis  fupradiftam  diftin&ionem  fpc- 
cicm  rationii  haberc  fatcatur,  cam  tamen  reijcit,  vt  alicnam  a 
mentc /.  C  in /.  f$.  contumacia§.fit.ff.  dc  retudic.  W in  l. ylt  ffi 
de  iunsditl.  omn.  indic.  Exiitimat  cnnn  vocatum  ad  ^ntorcm, 
habercnccdTitatcm  allegationis  lncompcrcntn,  &do,crc, 
fenon  eflc  luppoiitum  lunldidioni  atautis,  hmcnatam  eflc 
communcmpraxin  ,  pionunuandi  fecoinpetcntem  velin- 
competcntem  Scr.fed  U  pcrgat  Pratorjus  in  cum  diccre,  pof- 
fevocatum  impunenon  partrc,ncccocrcericd!£to,/^«w;«i 
diccndi&c.  Hacc  opmio  itainctllechi,fcntentialataa iudicc 
decompctcntia,  pcriculofa  videtur,  &quamuisfe/?f  Tacito, 
vitiomaIignitatishumanas,veteralemper  m  Iaudc,pracfcntia 
infaftidiofint,conic£fcuram  ttamcn  Duaremind.l.  ylt.pro- 
^4^7fw^«w,etcnimiusdiccntiextri  teiritoiium  impunenon 
parctur,cum  cxtra  territorium  priuatus  Ot  L^.Jf.  debffic.pra- 
/W.nontamcn  poteritimpunccontcmncrc  miuivocttione, 
ahud  cnim  eft ius dicere, aliud  in  ius  vocarc,  nam  qui  vocat  in 
ius, nondum  ius  dicit,  (cd  vt  ius  vocato  dicatur ,  idcoque  fc- 
cundum  Duarcnum,  citatus  fcmper  tcncturcomparerc,  tf 
facit d.  I.  quinta .fiquis,  ejr d.  1. 2.  exquacun£ ,  pondcranda  cnim 
vcrba  lcgum. 

Quodzdid.l.^.nonyidctureyc.  attinct,  fciendum  eft,  vt 
quis  in  bonorum  poiK  fllonem  mittatur ,  fruftrarionis  caufa, 
reum  latitare dcbcrc  /.  7  Fulcinim  %  cum  1  ff.  quibus  ex caufis  in 
pojpjf.efc.  incaautcmconduioncnon  eft,  quietfiprxfensef» 
fct,iudicJumfufcipcrcnoncompcIIcrcrur,  quxcftfcnte  na 
d.l. ).  proiunldi&ione  tamcn,  muidta  damnan  poteft,qui 
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contcmnit  authoritatcm  Praetohs,  vocati  cnim  eft  venirc,  vt 
hocipfumfciatur,an  iuhidiclio  Prztoris  fit ,  fi cnim  priuile* 
giati  in  ca conditionc  fint ,  vt vocati  in  iuurenire  tcncantur , 
priuilcgia  fua.allcgaturi  ,  iuftiori  cx  cauW  diccndum  erit 
dc  aiiena  lurifditbonc  vocatis  ,  nulloque  priuilcgio  fub- 
nixis  ,  quarcftratiocmatio  Vipiani  /«  ditl.leg.quitu&.  fiqaisex 
aiienac^c.  quod  ipfumnon  abfcurccolligi  vidctur  exdiil.  leg. 
tontttmacia  r?\  §.  contumaces  >jf.  dc  re  ittdicat.  Rc&e  cmm  con  - 
fidcrata  contrarium  cuincct ,  contumaccs ,  inquit ,  non  vi« 
denrur,  nifi  qui  cum  obcdirc  dcbcrcnt  ,  non  obirquuntur,  id 
eft ,  qui  ad JurKdi&ionem  cius ,  cui  negant  cbic^ui ,  pcrti  - 
ncnt,  vndcatitcmcognofcitur ,  qucm  3d  lurifdiclioncm  ci- 
tantis  non  pcrtmcre  ,  cx  negationc  ,  allcgm  io  caufas  in-x 
compctentix,  inftanti aufcm non ccmparcndo  talcm  nega- 
tioncm  comprchcndi ,  occurrenttam  eft ,  Prxtoriscflc  aefti- 
marc,  aoluajurifdidrioilr,  «-mopcrrinetckgansdecilio/rg. 
fecttnda;.  hacperpctua.  Cod.  rb:  quisde  CarifJiCc.  Vetcrumta- 
jj  mcnfcntcntia t&d. ftin&io,  coinmuni  caiculo -receptacft, 
Mynfingcrus  ccntur.fcxta.  thfern&t.Jeptiim,  fi  cnim  conftat  dc 
notoria  incompctcntiaiudiciscitarjtij  ,  nihil  pcricuh  fufti- 
ncbitcitatus,cumfcntentiaita  lataeumnonconftringat,  fin 
autcm  ccrtum  fit,  ratione  pcrfonxnon  compctere ,  fcd  ratio  - 
ncrci  ,iurifdi£kioncm  ,  cxtraterritoriumciuhquis  poterir, 
adcb  vt  iudex  rei  lltac ,  in  contumacem  citati,  non  comparen  - 
tis,adimmi{TioncmbonorumprocederepofGt,  Gaii.  lib.u 
tbf.^6.  num.4.  nam  citatio  quoticsfit  tantum  ad  notifican- 
dum ,  &  ccrtiorandum ,  tunc poteft etiam  fieri  cxtra territo- 
74  t'\um,tom.  Sywph.part.  3.  vot%  22.  tmm.ij.  Priuilegio tautem 
fuijnixum,omninbcomparcridumci'rccxiftimamus,  d.l.  f. 
fiquis,  Verfic,  nam  &c.;  iunlto  cap.perfonx  7.  depriuilegm  in  fexto. 
adco  vt  contra  cxecucionem  ncc  incompctentix  cxceptio,  ab 
co  propolitaattendatur,  ciim  contumaxpriuilegium  fonal- 
legarc  non  poiTit,  &.itafxpiusi:i  Scnatu  Sabaudix  obltrua 
tum  f uiflc,  refen  Codex  fabiianm lib.  3 .  tit.  11.  dtfinit.  $  4.  ^44, 
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ncqj  ab  cius  exceptionisreieSrioneappellaripoflit.maxime 
ll  nuncio  cxcqucnti  dicat,  fi  noile  rcfpondere  coram  hociudi- 
cio,  tom.  4.  Sympb.pdrt.  1.  yoto^.  nu.  3.  RuUr.tuide  Commiffa- 
riiijpart.  2.Ub  8.  de  procefj,  iudic.  interrog.  cd'p.  4  2.  adeb,  vt 
tncquidcm  vltenus  ad  audicndam  fcnccntiam  citandus  fir,  y$ 
cdp  2:df  dolo  ejr  contuma.cid.dem.  1  cod  tit.  Ahran.  tit,  Vt  rcfteconn 
apiat/trcitatio,  nu.  19.  nequc  ttiarh  ad  taxationcm  fumptuum, 
&.  hquidationcm  fru£tuum  &  itadcfinitum  refcrtin  Scnatu 
Sabaudiae  Codex  Fabri,vius}  Ub.  J.titnl.  l2.dcfinii,5$,  (quam- 
uisad  aud;endampxna?dcc;jiationcmdcnuo  citandurnrc- 
fcrit,  A//W  de procefiib.  ejrc.  iib.  1  demmd.itii.cd.  VJ.n,  7.^14. 

Porrb  tcontuinaci  ncdum  bcncficium appcllationis,  fcd  76 
ctiam  fupplicationisdcncgarur,  pcrdo&nnamreceptamina 
terprctum,  pcraliquam  pirtis  culpam  int  crdi&a  dciurc  com- 
muniappellationc,  &dcnc?>atam  ccnfcrifupplicationem,/** 
fou  in  dutben.  quxfnpplicdtioyC.de precibus  Impcrdt.  ojfcren.Bendc- 
rus  dereuifionibus.concUf.  AUrdntd>  boctit.  nu.  14.  nullitatii 
tamcn  qucrdam  mtcntarcpoirc,  colligitur  ex  tom.  Sympb.  f, 
pdrt.z.t:t.%  vcf.2.  nn.i.i.eyy  tom^.pdrt.x.voto 43. »0.25, 

Quandoquidcm  autem  vanae  pccnc  m  contumacej  conlti- 
tutae  fint ,  non  abs  re  me  fa&urum  cxiitimaui  ,  fi  aliquas  in 
mcdiumadfcrrcm,non cnimmeiinftiruti  cft:  ,  ita  mcintra 
canccllos  fiuius  matcrixcontincre,  vtnon  liccatqumdoque 
occafionc data,hu:c  tra&atui  & alias  coniun&as  proponcrc. 

Sequens  igiturtpcena  contumacicfit,  vt  pcrdatl  tneficium  77 
cxcipiendi  contracommiiTarium,dcqua  rclate  RcUntusJib.z. 
de procej].  Cdm.  inpunclo  CommifJ.  ejrc.  Cdp.  15.  num.  3  item  pra*. 
lcntandiadiun&um,cum  diftin6tionctanien,r&£ m  innouif- 
fiimd Spirenfi  conuentione  Anno  l6oo.§.^/incontH.naci.tmeyc. 
cum ftq  fol  mibi  771. 

Sc;unda  pccna,  quod  rcftc*,  contumace abfente  urati,pcr- 
indc  habeantur,  ar  ll  prxfc ns  (qKTcz  ,  antb.fed eifi  qtds  ,:baliguo , 
ybi  Dd.  communiterX.  detejlibus,  qiiamuisex  dicta  conuentio- 
nc  Spircnfi,  citanda  pars  fic,  5-  fftWg     Mff/itfiL  771. 
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Tcrtia  t  contumaciaepaenafbtuitur,  ipfiiunfdi&ionem 
in  a!ia  caufa  dencgandam  cfTe,  L  i6.fed etft,  §.  e>.  cjr  adijcitur.ff. 
tx  quibm  caufts  maiores  VC.  lafon ,  in  L  iusiurandum  § .  ait  Prator, 
infecundo  notabikiff.  de  iureiurando  efc.  Maranta  tit.  decontum*- 
cia ,  num.  ij.  &  hac  rationc  iurifdi&ionem  &  audicntiam  m 
Cam.  Imp.  dcnegatam  cuidam  comumaci  refert •Autborpr*- 
iud.  Ctmcr.  in  Vcrbo  contumacia  ,  fol.  mibi  \ou  ibi  iudex  legi*> 
time. 

Quarta  contumaciac  t  pcena  rcccnfetur ,  &  contra  contu- 
maccm  n\*t  immilTio,ex primo  dccrcto ,  rci  fcruandae  caufa , 
cap.  ex  literis ,  2.  cap.  contingit ,  ext.  de  dolo  es  contumacia,  toto 
tit.  decretal.  dc  eo  qui  mittitur  inpojfejsionem  efc.  Cicero.pro  domo, 
ibian  qui  in ius  vocatus  cll,fi  domi  fc  cont,neat,cIudcreim* 
punc  iudicium  potcrit,edidiseuocabiturTinon  vcniat,mh> 
tatur  aduedarius ,  m  poil.  Hionem  bonorum  cius  &c.  hunc 
autcm  mitTum  non  pofldfiontm,  (edtantum  cuftodiam  co- 
fe^ui  conitat ,  /.  cum Ugatorum  11.  jf.  quibits  c.\uft:  in pojfcfiionem 
eaturj.  f.  ucuilegdtorum ,  jf.  vt  in  poflefiUntmlcgat.  efc.  1. 10.  fi 
quts  .  §.  Pomponiusff  it&sfuhv:d*pojfijffA  ft  duo,  §  Crcditoresjf. 
Vtipofidcti*.  l.  FuUinittif.  $.18  idem  Ce/J:*s,ff  quibus  excaufisin 
pojpjf  eatttr,  l.  f . is cui§.zi.  qni lcgatornm ,  ff  Vt  tn pojfejf  hgato - 
ru*rt.  I.  lf.fi finita  §.fiqttii  damni  30  ff  de  damno  infecloy  ey  §.  20. 
fi  quii  atttem  l.  8  cS  9,  C.  de bonis  autb.  iudic.  eSc.  cap.  vlt.  de  co  qui 
nttttiturin pojfejf.  efc.  cap.  pafloralis  11.  §  praterea  ext.  de offic.  tu- 
dic.ordin.cap.fin.%tin  aliisefc.  cumfeq.  §.ext.  vtlitenon  conte- 
flata.  Vndc  in  l.  ypofleaquam  §.  1 .  Imperator  ff.  yt  legat.  nomine, 
tse.  vicaria  cuftodiaegratia,  poflcfllo  dicitur,  ey  in  L  f .  k cuiff. 
VtinpoJJeJf.lcgat.  cfc.  non  tam  poiTtiTioci,quam  cufrodia  da- 
tur  ,  vt  (altcrn  txdio  pcrpctuae  cultodix  cxtorqueat  haredi 
cautioncm  &c.  Vndc ctiam  Qyintus  Mutiui ,  notatus  huius 
rci  nominc,a  Paulo  in  /.  3.  pofitdcri,  ff.fin  ff.de  acquircndapof- 
fef.  «juodintcrgcncrapcilcif  poiuentmuTioncmcxpnmo 
dccrcto^quiacultodiicaufarcstcncatur,  /.  1.  ff  proUrcde.L 
L  §.  f.qutfitHm.jfiquQdtegatorum. 

Ad 


Digitized  by  Google 


$Vl  SIBI  IIOC  BENEFICIVM  csc.  69 

An  autem  t  idcm  probandum  fit  in a&ionercali ,  quaeftio  So> 
fanscltpcrplcxa,  funt  cmmqui  exiftimant,  jn  a£tione  reali, 
qucm  ftatim  cfficj  peiTdlorcm. 

Pnmo,authontate/  fi  quiscmptionu}§.fedetfi  C.  dc  prccfcri- 
ptionejo.vet 40. annorum ,  m  verbis,priorpoiTciTor&c.  quae 
iane  minus  conu?nircnt,  fi  lllum  adhuc poiTeiTorem  elTe  con  - 
ftituercmus  ,cum  pioprietas  vcrborum,  &naturarclat:onis, 
hocnonpatiantur. 

Sccundb,  adducitur  in  confiderationcm  principium  d.  /.  8.  81 
fiquis  cr  $.  \.es"L.  cum  enim  hi  tcxtusloquanturdchis,qui 
vcram  poiTciTioncmamiferunt,aIienum  vidctur,  d  §.fedafi 
3.  cxaudicndum,  qui  nudam  duntaxat  cuftodiam  obtmcat. 

Tertib,  cum  cad.  /.  8  dictum  fit;rcgulanter  malx  fidci  pof- 
feiTorcm,  quamuis  rcm  pcr 30.  annos  poflcdcrit ,  amilTa  pof- 
fdTionc  non  luberc  a&ioncm,adcamrecuperanciam  &duae 
cxccptiones  fubijciantur,  contra  naturam  rcgulc,&  cxcepno- 
nis  tflct,  deillocafu  cxaud»rc  ,  qui  ad  regulam  non  perti- 
neat. 

Dcnique  inducitur/.  8  confcntaneum.  C.quomodoejr quandoy 
%?t.  lcg.  45.  a  quo,ff.  dedamno  infeflo ,  eap.  pajlorali*  §.  prttercade 
cfficio  iudiciiordinarij ,  commodius  tamcn  adfcrri  potcrit,  lex. 
Tukinius  %.  itcm  yidcamm  1 6  cum  §  fin  ff.  quibus  cs  caufis  in pof 
fejf.irbidicitur.  bona  polljdcn  venumcjj  daii  polTc,  /.  2  / qaia 
C  vbi  in  rem  atlio  ejrc. 

Contraria  t  vcrum  opinio ,  folidioribus  argumentis  fub-  82 
nixa  vidctur  primoy  autb.  cap.  3.  tua.  cap.  ylt.  §  fin.  cxt.  l>t  lite  »0 
tontejl.  cap.  r.  1.  3.  cjr^.  extr.de  eo.  qui  mittitnrin pojfcjj.cap.y. 
tontingitycxt.  dc  dolo  cjr  contumacia  ,  quibus  cauctur,  poftan- 
num  vcrum  effici  poiTciTorem,  fecundo,  huc  pcrtincnt  tiots- 
ta  Cniacij  ad cap.  L  ext.  de  co  qui  mittitur  frj poffcjj.  tsrc.  ybi  ex  cap. 
2.  in].  coilctlione  y  rcfcrt,dehac  re  amplius  dubitandum  noa 
elTe  in  hscc  vcrba,// inquit^  zsr fecundo  decreto fe  verum pojfcjforcm 
tor.Jlitui  pofiuUuerit  vrt.  nccadmittenda  vidcturfolutio,vc- 
rum  polldforem  lta  rcddi ,  vt  cautiom  &  reuocationi  locus 
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non  fit,  feu  cx  primo  dccrcto  in  actionc  reali ,  pofleflbrem 
ficri,anteannumrcuocabi!itcr,  poft  annumvcropoflciTio- 
ncmacquiriirreuocabihter,falua  tamcn  proprictatisquaEftio- 
ne,ncque  fru&us lucro  cctlcrc  polfeflbri  glojf.  \n  cap.  tontingit, 
cxtr.de dolo  tf  contumacia ,  quia  hjec  illano  non  fubfiftit  poft 
annum,  ficri  qucm  poflclTorcm  irreuocabiIiter,ergo  antc an, 
num  crat  poflc(Ibr,(cd  rcuocabilircr,vt  loqnuntur  mcerprctes, 
quia ex diei.  cap.  if.wl.26. de eo,  cttm l.feq  ff.  de iudiciis, ey  leg.  fi 
duo  §.  Crcditores.  ff.yti  pcfiidetis  cumfimilib.  conftatqucm  mit~ 
^ti  inpoiTcQioncmcultodia:  tantum  caula,  abfurdumautcm 
cflct, fupra lcges gcneralitcr  conccptas, ad  a&ionem  pcriona- 
lcmreftringcrc,nccquidquam  facit,quodin  quibufdamlocis, 
mentio  fiatpoflcffionis^vt  ind.  t.pafloralis,§.pr<ttercatft.nzm 
cam  quandoquc  fumiconftatprodctcntationc  ,quamintcr- 

85  pretcs antiqui,  Tcnutam  vocant,  &  fic  t  tam  in  rcali  a£tione  , 
quampcffonaIi,fccundumdccrctum,intcrponiftatuitur,Oiu- 
fta  caufa  vidcbitur ,  t.fi  finita.  1*.  §,  21.  nonautem  ff.de damnoin- 
feclotyc.cumfimilibus.  Trcutl.vol.2  dijp.ti.  tb.  6lit.C  Intcr- 
cfTctamcncriftimaturintcraftioncsrcalcs  &  pcrfonalci,  vt 

84  in  pcrfonaliaclionCjfidominustfucritrcurpofTcftbrcmcffi- 
ci dominum ,  in  quam  fcntcntiam  plcr-q,  ducc  vchuntur  Ac- 
Curfio,pcT/.  \,  ff.de fundodotali.l.fires^.  iuncla.l  y.communi§. 
fUnl$.ff.  communi  diuidundo.  vbi  dicitur,iulTum  pofliderc,ha- 
bcrc  rci  vindicationcm,  /.  if.  fi finita.§  .16.  hlianus  &  %.  tf.pofl- 
eaquamyjf.  de  damnoinfetlo  y  quibus  cauctur,dominum  qucm 
conftitui  fccundo  dccrcto ,  quarc  vfucapioni  non  crit  locus , 
cum  noftra  non  vfucapiamu?.. 

Courrarium  dcfendunt  Treutlerm  volum.  2.  dijp.  24  thef.  \. 
tit.  G.  Vaudui lib.  \.  quafl.  27.  yideticet  non  dorninum,  fed  vfu- 
capicndLconditioncmtribuihoc dccrctc» ,  leg.  fin.ff.de 
acquirenda  pojfeff.leg.  Prcetoris ,  quvita.  leg.  da  ;  ni  decimo  oclaus  $, 
mnjbtumif.  leg.  cum poflitUJfcm,  44.  ttg.  Ii  bisqui pignori.jf.  de 
damno  infefto ,  vbi  ltanmur iccutvio  dcnco,  qu^mnon  ftc- 
ridominum  >  fed  pofT.florcm,  cc  polTidcndo  capi  domi- 
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nium ,  quod  ipfum  confirmatur  ieg.  if  ftfinit/t,  §.  16.  lutia- 
tita ,  cum  $*feq.  ij.ff.  dedamno  infeelo',  l  2.  Cod.  vbi 

in  rem  aclio  esrc.  I  confetttancum,  Cod.  quomodo  es'  quainlo  Wc,  cap, 
ylt.  > .  in  al:is,  in  finc  ext.  vtktenon  conteflata. 

Hactcnusoccupatiruimus  ,  in  rcccnlendijpoenis  contu- 
maci2e,qu;etamcnrionco  vfqucpcrrigcndx,vtca,iacturato- 
tiuscaul.Tmul&ctur,/.>i7>0/?75  ff.  deiudicii*>in  bacVcrbay  A- 
gctur  caufa,  &  pronunciabitur,  non  vtiquc  fccundum  prxfen- 
tcm,fcd  intcrdum  vc!  abfens,(1  bonam  caufam  habcat,vincct, 
cjrl.  27%/«/ fratres^.fin  quod fi 3ff.  de liberali caufa.Vbi  dicitur, 
Qucd  U 15,  qai  pro  lua  libcrtatc  hdgat , defir,  contradiclor  vc~ 
ropr:elcrufir,  mchus  eritinaugcn  caufam  eius,  fcntcmiam- 
que  profcrri,  llcnimliqucbit  ,contraIibertatcmdabit,euc- 
nire  autcm  poteft,  vtctiamabfcns  vincat.  leg.  ty  propcran- 
dum  i  %.  1.  z?  fiquidem ,  Verfic.fin  autem  exgcflus.  Cod.  de  iudicii*. 
leg.  confintancum  8  Cod.  quomodo  &  quando  iudexzfc.  idcm  iu* 
dicium  eihn  caufa  crimmaii ,  vt   conftctdeinDocenfia-con-  • 
tumacis,  iscondemnarinonpoiTit;  quamutt  pro  confcfTo 
habeatur,  Bartbolus.  in  leg.  aijfentem^  ff.de  pcenis.  lcd  faccfHf ' 
ncgotium ,  t  lcg.  contumacia  ft.  ff.  de  reiudicat.  quacrottur ,  ?f 
damno  iitif  contumaccm  coerccri ,  quse  verba  caufam  princi- 
palcm<:ontinent  /  iitis  $6.jf.  devcrborum  fignificat.  probabiiis 
videturconicttura  Duareniindtcl.kg.     contumacia.Ksr itbr.  1, 
dijfiatat.xapit.quinquagefimo",  Robcrti ,Jentent.  itbro  quartocap, 
20.  deco,  vidclicet  intelligendjm,  qui  id quodcxtremum  jn 
iunfdi&icrrrcllt.  idcfh  vltimum  non  fccit,  l.vnica§.  1.  ff.fi  quis 
iuidicenti  c^c/Quamuisdici  pofTct,non  contumaciam  nore- 
ftituentis, verbigratia,  rem,  ia£turam  litisconciliarejcd  con- 
ditiouemeaufir,  hanc  impctrarc,  quia  iam  fcntentiaiudicis 
aufercnda rcs (it. Aliam  intcrprctationem  hn  mcdium  rcfcrt,,  £6 
Petrus  Gilken.  in  1. 13.  §.  e?  fiquidem,  nu.  2j.  C.  de  iudiciis ,  nimi- 
Tum,qucdd.  i.  tf.  dcfir,  fupplcndum  zfftexd,  l.  7$.  walwfupra 
dtflis.  Et  hcctk  vcro  contumace,vracm  maxime  lntclligimus  > 
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(i  citatus  fit  io  faciem,  vcl  pcrfonal  itcr ,  nam  adhibita  omr.i  dr 
ligentia,  fi  inucnin  non  poffit ,  domi  denunciatiofacienda, 
quod  notandum  refcrt  Maranta,part.  6.  tit.  yt  recle  concipiatur 
titatio  num.  116.  alias  inualidas  cflc  citationcs,  ait  Mexand.  tn  l. 
4.dics,§  Prettor  y  cumfeq.perillumtext.  ff.de  damnoinfeclo,Or- 
dinatio  part.l.tit.$.§.$\unflbCt}*Cn/U.  GregoriusTboloflt- 
nus  tr*elat.partit.  luris  Canon  itb.  c  tit.  6.  cap.  5.  lit.  P.  vbi  rcfett 
fufficcrc  citationcmfadamaddomumhabitationisviri.f/c- 
ganterCodexFabrianustit.  1.  li^.  1.  defin.  h  fi  itaquc  illo  abfente, 
domi  dcnunnatio  facta  fit,  quod  ficri  poteft,  Ugfcire  #3.  §.  t. 
mulcla  yerf  oportet  autem  ei  <?c  ff  de  excufat.  tut.  I  f.  aut  qui ,  §. 
etfi  forti  2.  ff.  quod  vi  aut  clam  L  4.  $.pr*tor  ait.  cum Jeq.ff.de  dam- 
no  infefto. 

f  Hunc  f  prafumptumcontumaccm  intelligimus,  ficrie- 
i»mpotcft,vtitainonitusdefenforcxiftar,  vtaitd  /.4.$  W- 
ties,  idemiudicium  eflyfi  edittum,  publice  pyopofnum fit ,  leg.  1  §. 
prxfidcs  x.  ff.  de  requirendis  yel abjentibut  damnandk  ,  lbi  cd idtit 
adclTc  iubcant,  vt  poffitinnotcfcerccis  qui  annotati  (unt&c* 
CUmentin4.J.deiudiciisy  qux  citatioLaa  ad  domumfeuper 
cdi&um  propofita,xque  ar£Ut  citatum  ad  comparcdum ,  ac 
pcrfonaliscitatio,  &  non  compatentem  conftituir  contuma- 
cem,  d  clement.  1.  adco  vt  prociama  decerni  poiTir,  Sc  proccda- 
tur  tauquam  contra  pcrfonalitcr  citarum,  maximc  citationc, 
executa,  fccundum  formam  prafcriptam  1»  ditl.  ordinxuone 
Cuncr.  Imper.part.  1  tit  58  §.  pUttl  flfftffttwt  /  tom.  2.  Symph. 
part.  i.yoto  §1.  ef  Ncc  obftat  /.  1  §.  3.  item.  ff  quafententi* 
/ineappelUtione>esc.  vbicxcdi£to percmptono,  quodin  no- 
titiam  non  pcruenit,condcmnatio  nuHiusmomcntieft,quia 
ibidcm  duo  coniun&im  proponuntur,  ncquc  edi&um  pro- 
pofitum  fuilTejncquc  perueniflc  in  notitiam.fi  cnim  propofi- 
tumfuiflet,etiamli  ad  ipfum  nondelatumcondemnatio  iu- 
rc  fubfifterct,  quia  praefumitur,in  n  otitiam  pcrucn  1  i  le ,  Ctcmen- 
tina,  quamuii  %.fi  yero  in fine,  deforo  comp:tenti.  Oement.  ciufain 
circ4  medtum,  de  eletl.  d.  §.  Prafides,  i  gtoff,  in  Lfitutor ,  in  y^rbo 
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oflendcre,  C  depericulo  tutor.  tom.  i.  Symph.  part.  Z.  yot.  16.  num. 
10.  SicquoqiConltitutioncslVincipuiii, edittis  propofitisdi- 
uulgabantur  vtin  omnium  notitiampcrferantur,  IMt.  C.de 
Dtw/W£/d,Theod.illuftrij  auchontas  tua  ftatuta  noftrx  clc- 
mentia?  edi&is  propofitis  ad  omncm  notitiam  fieri  praeci- 
piat,  Scalibi.  Iiiuftns&:  magnifica  authoritastua  lcgem  fa- 
luberrimc  promulgatim,edidis  propofitis ,  ad  omncm  noti- 
tiam  eyc.  de  bisplcnifiime,  Barnabxs  Brijjbnius  deformu/.  Roman. 
lmpcr.  lib.  ].fol.  mihi^i^.  nam  iegcs promulgatas  abomnibui 
praefumi  cognitas,  videreej/  apud Menocbium  depmfumptioni- 
bus,  lib.  2  prafumpt  2.  cr  eleganter  in  ordinat.  Ctmer.  Imp.part.  2. 
tit.$o.  §.fiu. 

Citatio  t  iracjuc  pcr  cdi&um  propofira,  prxfumitur  ad  no- 
titiam  peruemlle ,  cui  ftandum ,  donec  idonea  probatio  infe- 
ratur,  cap.  bona  3}.  ext.  dee/cfl.  in  verbiiy  cum  quilibctpoflit  af- 
ferere dc  ic, quod ad eum  citatio  minimc perueniflct,  /.  gene- 
raktery  24.5.  8.  fcd  etfi  itafcripfit  Verfic.fedcum  exprajumptione 
Wc.jf.  defideciommijfar.  libcrtatib. 

Sccundo  t  iilum  pnrlumptum  cbntumacem,fcufi£him 
appellamus,qui  excaufadcfcrtionij  appcllationis  damnatus 
cft ,  huic  cnim ,  cx  ca  caufa  bcneficium  appcllationisauffe* 
rcndum  non  cft,  Gail.  lib.  1.  obf.\^%.  num.  4.  ybi  refert  hanc  vt 
communemopiwonem,  in  Camer.  obferuariy  diftin6tio  tamcn  ad- 
hibcnda  vidctur,  ex  cap.  /ipe^.  ybi  Cuiacius  cxt.  hoc  tit.  dc  qu& 
re fitpra  hoc  capite.  Etcnim  quamuis,  fccundum  Dd.  in  /.  diffit- 
mari  C  de  /ngenuis  &c.  contumax  iri  non  agendo  a  bcneficio 
appellationiscxcludcndusnonfit,  fitamcn apertedicac ,  fc 
diffidationis  caufas  non  propofiturum,  nccjj  vcnturum,  in  ea 
caufa  crit,  vt  fibi  illud  polliccn  non  poffit. 

Tertiopraefumptuscontumaxdici  potcrat,  qui  citationc 
ad  cognittoncm  ipfius  dclata ,  impcditus  fucrit ,  vt  puta ,  fi  ob 
breuitatcm  tcrmini,  comparcrc  non  potuerit,  Menoch.  dear- 
bitr.  iudic.  lib.  2.  cent.  z  cafu  152.  num.  1.  &  cafu  15*4.  num.  6.  Gre- 
goriM  Tholofin.  tratl.pmit,  Inrt  Canw.  Ub.  c.  tiu  6*  (*(»  f  •  ^K» 
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Vobf  45.  nu.  i.D.  Legi.  1.  §.  ifi  Procuratorcsc.  rcfpondcri  po- 
terit,  non  puniridominum,(cdProcuratorcm,fi  pocnaaliqua 
afficiatur,  nccprarftitain  poenam  adcminorecupcrarcpoflc, 
/.  46.  quiproprio ,  §.item  contra>  j.ff.  Hc procurat.  (ui  cnim  facti 
nominepcenammcruit,  l.fi  communu?.  ff.de noxalibu*  a&iott. 
qub  pcrtinct  do&rina  Baldi ,  cui  fubfcnbit  Sicbardm  in  l.  3.  tm- 
mer.  7.  Cod.  deprocurau  Gail.  d.  obf.%9.  num.  3.  contumaciam 
Procuratons  circa  caufseproccflum,noccrc  domino,cui  im- 
putandum ,  quod  tali  ncgotio  commilcrit ,  /.  23  cum ff.dcmi- 
noribui. 

Ncc  obftat  /.  49.  ignorantii  ff.Je  Procutat.  /.  n.  Procuram  §. 
I.  ff.  dedoli  mali  c?  metus  exceptionc.  non  cnim  crit  damnofa 
contumacia,qux  dolus  cft,domino,cum  adbonc  mandati  rc- 
cuperctomncdamnum.Si  tamecontrariaopinio,ttanquam  6g 
benignior fcqucnda  fit ,  competct huic  ,(icuti  &  rcliquis  prae- 
fumptis  cormimacibus,bcncficiumappeIIandi,intradccen- 
dium  a  temporc  fcicntia?,  leg  73  & pofl  §.  3.  fciendum  §,  deia- 
diciit,  leg.  ab eo  tertia.  leg.fin.  Cod.  quomodo  esr  quando  Iudex7quam 
l.  reclcde  prafumpto  contumaco  intclligendam  puto.  lcg.  quarta  fi  U 
quem  Cod.  de  liberali  caufay (Jemenffiue anti,de  dolo  ey  contumacia, 
jLutborpr&iudic.  Camcr.  in  yerbo  citatio ,  fol.  fcptuagefimo  fecun* 
do  ibiycitatuiaddomumtfc.  &  in  vcrbo  contumacia,  mfine, 
vbi  traditur  citatumaddomumprarfumptumcontumacem 
ccnfcri,  &  a  tcmporc  fcicntise  appcllari  poflc,  (licet  abj  ftatuat 
a  tcmporc  fcntentix  intra  dcccm  dics  numerandos,appelIan- 
dum  efle  )  modo  citatio/i&a  addomum ,  a  domcftids  ei  dc- 
nunciata  non  fit,  Grcgor.  Tholo/anuiin  traft.partit.  /.  Can.  libf. 
tit.  6.  cap  6  lit.  S. 

Ex  his  ita  dcdu&is colligcrecft, alicui  iudicij  di&a dic,  Ci  ad 
ftatutumdicmprefto  non  lit,  non  continubcontumacem 
eflc,  fcd  cum,  qui  cum  obtcmperarc  iudici  poflct,  id  contcm- 
nit,  d.  1. 73.  §.fin.  /.  contumacia  53.  ff.de  rc  iudic.  cap  43.  certum7 
IL73. 

Pcrfcquamur  rcliquos  quibus  appellatio  dcneganda  , 
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Quarto  itaque  non  prouocat,qui contralcprius  factam ap- 
pellatione  contcmpfit,  dignus  enim  cft  hac  pccnx  vicilTitudi- 
nc,  caf>.  45.  conflitutis.  cap.  anftt  41.  txt.  boctit.  cap  bome  23.  cxt. 
91  de  elctticnib.  Similitert  indignusauxilio  eft,  qui  dum  legcs  in- 
uocat,contracai  commifit,  l.auxiliam  infin.  jf.deminoribus , 
cap.  14.  quia  frujlra^  ext.  deyfuris.cap.fin.  de  immunitate  Ecelefue^ 
huiusrei,cleganscxemplumrcperitur  apud Lininm libr.  3  de- 
tad.i.fol.mihiiil.ibifcquituraliud  in  Vrbe  nefas  &c.  Appiui 
Claudius  dc  vindicijj  dandij,fccundu  ltbcrtatem  Icgcm  tulit, 
vtordinato  libcrali  iudicio ,  intcrca  pro  libero  habcatur  is 
cuius  dc  ftatu  controuerfa  fit,  id  cft,  vt  intcrim  rctineat  poflef- 
fioncm  Jibertatis ,  quam  lcgcm  a  fc  latam  infringcre  conatuj 
cft,cum  Appium  virginisPlebeiae  ftuprandoElibidoccepiflet, 
camquc  prctio  &  (pe  pellicerc  adortus,  omnia  pudorc  fcpta 
animaducrterct,  ad  crudclcm  fupcrbamqui:  vim  animum  co- 
ucrtit,  Marco  Claudio  clicnti  ncgotiumdcdit,  vtvirgincm 
in  fcruitutcm  aflereret ,  nequc  ccderet  fecundum  Iibertatcm 
poftulantibuj  vindiciaj,  objcclam  autcm  ipfi  legem  latam  dc 
vindicijj,fccundum  Iibertatcm  dandis,  fubulicalumniaelu- 
derc  conabatur ,  nc  proderct  obfcccnam  cupiditatem  explcn- 
dx  fuae  libidini j,  ita dcmum  in  fua  Icge  firmum  hbertati  prx- 
lidium  forc,  fi  ncc  caufu,  ncc  perionij  variarct,  in  ijs  cnim,  qui 
in  libcrtatem  aiTcrantur ,  quia  quiuis  Icge  agcrc  poflet,  id  luri  j 
cflc  diccbat,  in  ca ,  quse  in  patris  manu  fit ,  ncmincm  cflcaliu', 
cuidominujpo/Icflionc  cedat,quafi  vbi  Patcr  Jibertatisaflcr- 
tor,  &dominus  (eruitutis  contcndcrent,  ccdcrct  dominuj 
Patri,  nunc  cum  illc  abfit ,  arquum  dommum  potiorcm  eflc , 
hac  tamcn  calumniofa  fuadcclarationenon  obllantc,cum  in 
-incula  duci  iubcrctur,ait  feappcIlareTubunos,  aut  fi  Tribu- 
di  codcm  fcedcre  obiigatos  fc  fatcantur,  tollendx  appellatio- 
nij  caufa,fcprouocarcadpopulum  ,implorare  lrgesdepro- 
uocationc,  Stconfularcs,  &Tribunitiaseoipfoanno,  Jataj. 
Contrahxc,  Virginiuj,non  pcrmittendumcumprouocare, 
cjuiprouccationem  fuftuliflit ,  &implorarcprxfidiumpo- 
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puli,  quia  omnia  iura  populi  obtritfet,  &c.  quod  iurc  ipfi  Ap- 
pio  obic&um  fuit,Ludibnocnime/Tcntlcgcs ,  limodoca* 
contcmncrc,  modoamptr£ti  Iiccrct,  quod  fcrcndum  non 
cft,cquum  quod  qui  s  fccjr,patiatur  ncc  afpcrnari  debet ,  idcm 
jus  fibi  didj  quod  alijsdixir,  vcldici  cffccit,  leg.  \,ff.  quodqnif^ 
iuris  wc.  huius  rci  cxcmpla  apud  Val.  Maximum  lib.  8.  cap.  6.  - 
contraiusinquam ,  quod  ipfccxveteriiurcin  duodecimta- 
bulastransftulerat,filixvindiriasabdixit,  ytait  1.2.  §.vrcut» 
placuiflh,!^.  ff.de  origineiuris.  Cuius  §.  vcrba,  propcrantcm 
mc  alio  paulifpcr  adhuc  comm  orari  cocgeruntj 

Etcnim  quid(intvindiciae,non  conftatinterintcrprctcs,& 
quidcm  Cuiaciusin  d.  §.24.  in  yerbo  cum  Brutus,  cxiftimat, a  fcr- 
uo  Vindicc ,  quem  Brutus  Iiberum  dixit,  vcnirc  nomcn  vin- 
diciarum,  qux  fccundum  hbcrtatem  dicuntur ,  BalduvmadL 
Romuli  44«  varias  huius  nominis ,  ( vindiciae )  fignificaticnes 
adfert,  veriorharcintcrpretatio  vidctur  ,  tquod  vindicic,ap-  9}.? 
pellenturrcsilIx,dcquibuscontrouerilacft&c.  yideatur  Brif 
fonius de formulis  Rom,  lmp.  lib.  c  fol.  mihi  tj6.  Conftat  cnim 
vctercs  appcllaflc  vindicias,dcrei  pofleffione  quaftioncm ,  vt 
f  olTcuor  fatisdct ,  pro  prardcJitis,vindicjarum,aducrfario  fuo, 
fc  nihil  in  poflciTionc,  dctcrius  fa&urum,  quod  (i  nollct  fatis- 
darc,  fccundum  aducrfarium,  daban  tur,  fcu  diccbantur  vindi- 
ciae,  Pauluslib.  j.fcntcnt,  cap.  11. 1.  c.  poflquam  §.  1.  Impcrator ,  ff. 
yt  lcgatorumfcu  fideicommijf.  nominc  vrc.  RaynaldusCorfttsMb.  z. 
cap.  y.ftcdttfa,  qu^dis  qui  obtincret,  pracdctn  darcdebcret,  id 
cft,latisdatorem  Iocupletcm,dc  qua  rc  omnico  vidcatur  Brifi 
fonitts  d.  lib.  f.  fol.  mihi  395.  Menochius ,  rcmcdio  tertio,  rctincndx 
pojfejf.  num.  8.  tsr  812.  Nc  quis  autem  putct,  hancinucftigatio- 
ncm  infru&ucfam  ,  ex  pra?d:£is  t  vcra  intcrprctatio  ad»  94  r- 
fcrri  potcft,  ad  l.  ynicam.  C.  ytipofidetis ,  cuius  l.  auth.  inforo  re- 
ceptum  efly  vt  condcmnatus  in  intcrdi&o ,  vti  poiTjdctis,  obli- 
gctur,ad  prxftandam  cautioncm ,  dc  non  turbando  &c.  Gail. 
iib.  r.  obf.  u6.  cum  tamen  aliam  interprctationcm  reciptat,  Menoch, 
d.  loco.Baldui.  adl.  Romuli 48.quam  hactcnus  non  intclle&am 
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dicit,aliam  idknDuarenuihb.  l.  difp.  I.  cap.  u.  Fachincut  lib.  %. 
tontrou.  &c.cap.  14. 

Deniq  qui  litcm  vindiciarum  rc£lc  intelligit,  intcllectum 
materiaemomentanea:  poflcllionii  confcqui  poterit  ,quam 
quidam  vocantlNTERiM,ahj  Credentiam  &c.rc£hus 
V 1  n  D 1  c  1  a s  vocare  poflumus,  vti animaducrit  Gilltennius  iu 
autb.  offeratur,  C.  de  litii  contejlation.  n.  llo,  ef 

Sed  rcucrtamur,  vndc  digrcifi  lumui,  Quinto,  non  appcl- 
lat,  t  qui  ideo  agere  caufam  fi  uftratur,  quod  dicat,  fe  libcllum 
Principi  dediiTc,  &  facrum  refenptum  exfpe&are,  /.  4.  eiusqui, 
jf.  deappcU.  redp.  ycl non,  quod  adeo  fequendum ,  vt  fi  Iudex  • 
pronuncictante  impetraturcfcriptu,  appellatione  no  inter^ 
pollta,  iciitcntia  virtutc  refcripti  poftea  lecuti,  non  retra&abi- 
tur,/.  I.  Cod  yt  lite  pendentc ,  yelpoflcfc.  /.  ].  Cod.fenttntiamrt- 
fcindi  nonpojp,  nccfupphcationisauxilium  compctet,  Lfin.C 
yt  iitc pend.  z?c.  aliud  autcm  vidctur  ftatutum  Iure  Canonico, 
cap.p.meminimui.  cap.\o.ad  hetc,  ext.hoetit.  quzdcdaratavi- 
dcntur  cap.  yt  debitm^$.  ext.  e$d.  ibid.  gl.  in  yerbo  fi  dicat,  vbi  du 
fponitur,  iudiccm  in  caufaprocederc  pofie ,  ctiam  fiaducrfa- 
nus  proponat , fe  nuntium ad fuperiorcm  deftinafle ,  & fi  ob 
hocappciIct,appeliationonrecipicndaerit,<//V7.  /.  eim,^.cap. 
monfolent,  30. 2.  q.  4. 

Oeterum,  qui  excludantur  ab  hocbcncficio ,  yideaturlex. 
ftulli.  1. 4.  /.  penult.  C  quorum  appeUation.  cfc.  vt  fi  cxigatur  ratio 
fundrionis,  p  ub  I  tci  aut  priuati  calculi/i  ftatuatur  apertio  tcfta- 
menti ,  V  tot.  tit.  ffxf  C  de  appeU.  recip.  I.  quoniam  6.  Cod  ad  l. 
lultam  de  yipubliea,  l.  ynica  in  fine ,  C  de  raptu  Vtrginum ,  cap. 1  8. 
yt  inquiftttonis,  de  bxrcticisin  6.  cap.  Romana  §.  prxterea,  cap  con- 
fuluit ,  14.  capit.  quia  nos,  21.  cap.  prxterea  IX.  capit.  Ij.  peruentt. 
txtr.hoctitul.capit.\.%.fiautem,  eod.in6.  capit.  4.  capit.  41.  ei 
qui,  §  .funt  etiam,  cumfeq.  2.  quafl.  6.  ybipafiim  multi  cafus  reccn- 
fentitr. 

Inicr  hos,  primo  notandum  cft,  t  fponte  confcflbs  &  con  - 
uictcscxcludi,  ab  hoccommuniauxho,/.  ti.cum  reis,  Cdepa- 
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nkt  l.  2.  obferuare,  C  quorum appcllationcs nonrecip.  Wc.  vbi  vlrra 
argumcnrisconuicr.umteftibusfupcratum,  vocc  criampro- 
pnavitium,  fcdusqucconfcflurn  qucme/fcoportct,  ficqui- 
dcm  fpontc,  t  namcxcortarconfcflicni  fidemaccommoda-  9T 
rc, rcj clt fragilis,  periculofa,  Sc  qua?  vcritatcm  fallar rcap.  t  !<♦ 
q .  6.  nam  vttext.  in  L  L  §.  *$.  quaflioni,  ff.de  quxfl.  ait,Qua?ftio* 
ni  ridcm  non  fcmpcr ,  nec  tamcn  nunquam  habcndam ,  con- 
ftitutio  mbus  dcclaratur ;  etcnim  rcs  eft  fragilis ,  &  pcriculofa  > 
&quJEVwTitatem  fallat  ,  nam  plerique  patientiafiuc  duntia, 
toi  mentorum,  ita  tormcnta  contcmnunr,  vt  exprimis  eis  va- 
ritas  nullomodopoirit,  al)jtantafuntitnpaticntia,vtqua!- 
uis mencin , quam  pati  tormcnta  vclint ,  ita  fit ,  vt  ctiam  va- 
riomodo  faceanturScc.  Huiuwei  rcfertexemplum  Valcrtui 
AUximus  libr.  8.  capit.  4.  de  M.jtgri.  Argcntarij  fcruo,  qui  Aic- 
xandrum  C.  Fannij  fcruum  occidiflc,  infimulatus  cft :  co- 
que  nomine  tortus  adomino,  admifiilc  fc  id  facinus  conftan- 
tifllme  atfcucrauit  ,  itaquc  Fannio  dcditus  lupplicio  afte- 
c"Vuscft-,  Paruulo  dcindetcmporeinteric6to,illecuiuide  nc- 
cc  creditum  crar,  domum  redijt,  prout  plura  ibidcm  refcrun- 
tur,  addc  Mcnocbiumdcarlntr.  iudtc  Hb./ecundo.  ecntu*.  3  caft* 

Jn  cadem  caufa,  cft  conui&us  tantum  , d.  I. 1.  qua?  copula- 
tiucvtrumquercquirit,hinx:tquidamcxiftimant.  ind.  /.'con-  9& 
ui£bumltgitime  pofte  fubrjci  quacftioni,vt  confcflusdcli£tura 
appcllarcnequcat,  arg,d l.i.infine.  quaeopinio  iureprobaii 
nonpotclt,  nufquameniminuenitur,  ad  tormcnta  cflcvc- 
nicndum  ,  vtappeIIationisauxiIiumaufcratur,fcdtuncde- 
mum  i  jfdcm  locum  cfle ,  cum  fufpc&us  cft  reus ,  &  alijs  argu- 
mcntts  ita  probationi  admouctur ,  vt  fola  confciTio  dceflc  vi- 
dcatur,  ad  quam  pcrucnirur  pcr  rormcnta,  leg.  1.  §.fedcpiflola3 
iuncla  leg.  %.ff.  de  quecfl.  cr  l.  ynius  18  §.  X.  in  e*  caufa,  ff.  eodem , 
ineacajia,  mquitl.  C.  Paulus,inqua  nullis rcusargumentit 
vrgcbatur  ,  tormcnta  facile  adhibcnda  non  funt ,  fed  in  • 
ftaiidum  accufatori  ,  vt  id  ,  quod  inccndac ,  comprcr- 

bct^ 
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bct,  atque  conuincat.  c/  /.  vlt.ff.  eod.  tit.  Hinc  Valcr.  Maximus 
lib.  8.  cap.  4.  quaeftionesadhiberi  ait,  quibus  aut  crcditum  non 
eft,  aut  tcmere  fuit  habita  fidcs  Jiucpertinct,  quod tradit  Brijfo 
niusdeformulis  Rom.  Imp.  lib.  5.  fol.  $29.  mandatis  Pnncipum 
comprchcnfum  fuiffc,  vt  noccntcs  confefli  damnarcntur,  nc- 
gantcs  autcmadtormcnta  rcuocarcnturexTertulliano  ,  in 
haec  verba,Quid  cnim  tibi  amplius  mandatur,quam  noccntcs 
confctfosdamnare,  negantcsautcmadtormcntarcuocare  \ 
vidctis  crgo,  quando  voscontramandatafacitis,  vtconfdlbs 
ncgarc  cogatis&c. 

Dcniq-,  repugnatr/ l.i.Cquor.  rf/>/>f#,quadicitur,tcftibusco- 
ui&o  fi  minimevoccfuaconfen^jsfit,autformidinctormen- 
toru  territuscontra  fcaliquiddixcrit ,  prouocandi  liccntiam 
non  dcncgandam,  yideatur  Couarr  praft.quecjl.cap.x^.n.^.e^ 
flaminius  Chartarius}  decxecut.fentent.  cap.  1.  num.S?.  vbi  multis 
probat,do£trinam  Baldinonfubfifterc, conui&um  torquc- 
ri  poflc^ncappellet.  . 

Scdquaeftioniscftjf  anconfcflus  tantumin  caufaciuiliau- 
dicndus  fit  ?  &conduditur,ipfiusappcilationemrecipien- 
damnonclTc,  nonprobatacaufaerroris,  argument.  I  lygene- 
ralitert  C.  de non  numerata pecuniaygloJf.  in  cap.  Romana,  §./in  an  - 
tem}  hoc titui  in  6.  Cregorius  Tholo/anus  Syntag  iuris  wc.  lib.  5 o. 
cap.  1. pojl  num.  10.  Maior difficultaseft,quid  probandum 
fit  in  caufa  criminali,  &  huncaudicndum  quidam  cxiftimant, 
perd.  1. 2.  objeruarc,  in  cuius  opinionis  confirmationcm  addu- 
cipotcritrcfcriptumDiuiScueri,  dequo*»/.  t.  §.  ly.Diuus, 
ff.dcquctjl.  inhxcverbay  DiuusScucrusrcfcripfit,  confcffioncs 
reorum,  procxploratisfacinonbus,  haberi  non  oportcrc,  fi 
nullaprobatiorcligioncmcognofccntisinftruat ,  quibusac- 
ccdat,§.  vj.fi quisvUro\eod.tit.  fiquisvltro,ait  VIp.  dcmalefi- 
cio  fatcatur ,  non  fcmpcrci  fidcs  habcnda  cft ,  nonnunquam 
cnim,  aur  mctu,  aut  qua  alia  de  caufa  in  (e  confitenrur  &c. 

Repugnantautcm  alij,quos  rcfcrt,//</wtf  Clarus  ,/entent  lib. 
%.§.fin.  q.  ^pojl^n.  I.  RjnUiitH47part. ). lib.  8.  deprocef.iudic.  «r- 

tcrre- 
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Urrogdt.  cap.  13.  nu.  11.  vidclicct  dencgandum  hocbeneficium 
appcllationisconfcflocflc.lnquam  rcmpondcrari  poteftrcx. 
i» d.  1. 1.  obferuare ,  vidctur  cnim  rcquircrcfolummodo  con- 
fcflloncm  libcram  rci,nectcftibus,  nccargumentisfidcm  ac- 
commodandam,  non  accedcncelibcra  confcflioocrei,quail 
totum  in  ca  confiftat,  iuxta  iliud  Ouidij. 

Non  efl  confefii  caufa  tuenda  rei  esc, 

Etquiquodammodofuafefcntcntia  condcmnat,Quaro~ 
piniogcncraliterintcllc&a  ,non  vidcturiure  fubfiftere ,  quod 
enimTVv.  ind.l.  i.obfcruare,  rcquirat  ,qucmciTcconfcflum, 
non  eo  pcrtmct,vt  fola  confciilo,qucm  co  pcriculi  conftituar, 
ncflbi  hoc  cominuncauxiliumpolliccripoiTit,  fcdquodte- 
ftibus,  &argutnentis,tantumdcferendum  non  fit,fincadiun- 
&alibcraconfcllioncici,  ncquc  hicfufficienscxiftimctur,  fi 
probatio  rcligioncm  cognofccntis  non  mftruat,  cap.fin.$.nut* 
lus,cum%.feq  2.qu*ft.6  Vltra confcflioncm, inquam,qucm 
conui£lum  cflc  oportct  ,  Cregorius  Tboio/amts  libr.  partit. 
iuris  canonici  f.  tttul.  \f.  capit.  2.  lit.  D.  vbiin principio ,  /.  fi 
fua,  Z44  ffl  devcrb.figmficat.  intclligit  dc  damnato  &con- 
fcflb, 

Conciliatio  exiftimantium,  intercfle,  intcr  iuj  ciuilc  ,&  ca- 
nomcum ,  percap.  cum  Rbmana,  $.fin  auterfy  boctitul.  in  6.  am- 
plcctcnda  non  clt,  nam  vcrba  dic7.  §.fin  antcm.  vcl  dc  quo  qui» 
iurcconfclTjscxririt,/^;/^^.  cum  fpcciali  6».  §.  1  eod.  boctit. 
folutioncm  prse  fc  fcrunt,  conf( (Tionesenjm  foljercorum 
prohibcntur,  pro  cxploratu  cnmioibus  lurc  habcn ,  d  L  %, 
"Diuui.  ty  §.17.  ff.de quaft.  ATitt  r  Maranta  boc  titul  part  6  pojl 
nu.  2$l.  Confulc  CouarruuUmpratt  qu&fi.  cap.  z$.  yerf  2.  concl. 
Cail.  lib.  l.  de pacepublica^  cap  i  f.  num  8 

Ex  his  rcfolui  potclt  quaftio  igiuu  a  DJ.  an  ftjnrc  ftaruro, 
quod  contumax  rubeatur  pro  cor.f.flo ,  is  pofllc  app*.  Ifai  c<  Et 
quidcm  in  appdi  tionc  allcgita  lcginma  caula  ,  qu.rlunc 
fidarn  confcflionein  reiultanteai  tx  cciuumacia  c.:  iTcr, 

I*  cHia 
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cam  non  reijciendam.tradit  FUminiHi  Cbartarius  de  execut  fcn- 
tetit.nu.     104.0^261.  vbi  diiTcntientesallcgar. 

100  Porrb  t  monbus  rcccptum  ett,  lurc  confcllum  fiuc  fponte, 
fiue  mctu  tormentorum,  appellantcm  non  audiri ,  imo  quod 
magis c(f,  crdinatione  criminalt  Caroli  V.  art.  67.  &  6).  fol.  mibi, 

lancitum,reum,  perduos  iut  t;cstcitcs(pc&ata:fidci  con^ 
ui&um,  condemn«indum  cllc ,  ctiam  li  nulia  conftllio  ab  eo 
elici  poirit. 

Vcrum  his  cxpofttis  ,  rcliquum  clTc  vidctur ,  vt.  fupra 
dictis  lcgibus  &  capitulis  ,  cafus  comprchcnfo^  ,  quibus 
denegatur  appcllatio  ,  qua  pciTumus  brcuiutc  ,  exp^dia- 
mus. 

101  Sccundusitaquecaius  tfl:,  t  vt  vocatoadtutelam ,abhac 
nominationcappcllationon  con  ced  at  ur ,/.  1.  §.fi  qn:stutor  y 
ff.  quando appctfandum, fed  tantum  a  propofita &  reiecti  cxcu- 
iatione,  /  excujationis,  I.  tutorcs,  18.  C.  LJcize,  l$.jf  dc  cxcufat. 
tut.  ejrd.§.fi  qim  tutor.  & ita  dcfinitum  in  Scnatu  Sabaudix.re- 
fcrt  Codcx  Fabrianus,  lib  7.  tit.  z6.  dcf  S.cjr/ib.  7.  tit.  1«?.  defin.  I. 
miufta  autcm  probara  appc!lationc,(i  quid  damn)  pcr  moram 
appdlationis,  pupiilis  accidcrit,ad  tutorcm  pcrtinebit, l.i.jf. 
fi tutcrltelcurator^cSc.  I.  ;p.  tutorc:9  £.  6.  tutor  ff.  deadminifl  tu- 
tor  Lfi quii  Tutor  60.  §.  quid  crgo  4.  ff.  de  ritu  nuptiarum,  l  quan- 
quam  15.  C.de  excufat.Tutor.  LTutor  zo  ff.dc admtnifi.  tut.  cjuia  vt 
inquit  Tex.  in  d,  §.  tutor.  6.  non  videtur  Icuis  culpa  contra  iuris 
authoritatem,  mandatum  tutclarorficium  detrc£tare  ,  aha 

102  caufatft  corum,tqui  adahquod  munus,vel  honorcm  vocan- 
tur,nam  non  alitcrallegarepoiTutitcaufas  lmmuritatisfuar, 
quamfiappcllationcrn  interpofucr  nt,  /  r.  §,alia2  ff  quanda 
appelfandum  tfc.  I.  21.  Imp:ratores.  §  fi  Magiflratus  2.  ff  boctitul. 
1. 1  ff.dcvocationei?  cr.cufaticne  nutucrumj.  7.  biquij  u.  C.  boc 
tit.  I.  I.  Cod  dctemp.  appellau  Codcx  Fabrianus  difl.  lib.  7.  tit.  17. 
(i  tamcn  proptcr  appdLtioim  ncgocium  dilatum,  fpubli- 
ca  dam n u m ,  q u od  pa (Ta  fi t ,  ipf  i  agn ofccn t  y  d.l.  2 1 .  § .  fi  AlagU 
Jfraw:ff.  fjoctit. I.  vff.fi tutor^yeUuratorvu  Vndc,  infcrt  An- 

gclui 
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gclusitf/  l.  §.fiquistff.qudndoappeUandumy  cxcmptos, fi  pa- 
tiantur fc infci  ibi  m  libro  (olucntium ,  neq;  appellationisau- 
xilio  vtantur,con(cnfudcfcriptioncm  conrirmai7eccnfcn,nec 
amplius  aud»cndos,  argumento  l  Vcterdnos  f .  §.  2.  jed  vcterani> 
ff  de  Veterdnis,  l.fi  qui,  7.  /.  cum  Ciues  11  C.  hoc  tit.  Maran.  hoc  tit. 

1  crtius  cafus  notandus  clt ,  vt  in  corum  perfona  appcllatio 
locumnon  habeat,quosdlimnatospubhceintcreft,  /.  \  6.con- 
flitutiones,ff  hoctit.  l.d.fiquis  §.  quitamenp.  yerfic.  nifi  forti 
Vc.ff  de  iniufto  ,ruptoyW irrno&c. 

ln  hac  caufa  t  conmtuo  quoquc  Ixfamaieltatisdamna* 
tum,  nam  Gccrone  atteftante,  Philtppica prima  j  fingulari  iurc 
antiquitusrcccptumfuit,  vtLcgc  Julia  demaicftatcdamnati 
appcllatio  impcrmiiTatuent ,  lbi  aitcra  promulgata  Icx  cft, 
quam  lulrum  Gdarem  tuhflc  rrfcrt,  eam^tuetur  aducr/its ,An- 
tonium,  Balduinusyadtit  inftit depublic.  iudic  inprincip.  Incu- 
iusrci  vltcriorcm  prob.itioncmconfidcran  pocclt,//;V7.  /.  con- 
ftitu tiones ,  1 6  fi fecundum  Gutdonis  Papa  intcrprctationem ,  h oc 
tratt.  dcappcllat.  nurftcr.  87.  vcrbum,  fo£t.o,pro  proditionc, 
contra  Principan ,  &adpcrduclhoncmfeuproditionemre- 
feramus  ,quamuisahj ,  lactionum  Duccs  voccnt  ,qui  popu- 
I.im  indiueifasftudionnn  pcrresagant,  queinjdmodum  Iw 
lius  Cafar,hb.  1  de  bello gallno ,  Galluc  totius,  fedtioncsdua.,  cf- 
fc  Icnbit. 

Itcni  inhgnes  latrones  non  piouocanr  q«ii  &  fiinoh  dicun- 
tur , /.  1$.  capitalium ti.fin  famtfai  ff  dcpoenis. 

Pia?dictisad»un^nmn  aufho:Cj  kJitionum,  qui  porulum 
adarmaconciunt,</  /  capitalium,%.^.folcnt .1.  fi  quk  $.au- 
thorcs  z.depcenis. 

Idcm  iudicium  c:l,  t i<  .-rimcn  flt  .'oroniirr*  *crnanjfettu,  r 
tdp.  5  cumfitinfine  ext  hocvtul  \  Si  rcfirtur,  Diuum  i^uiu.u 
rrumfvftum  inccftucjfuni  a!>t<  r.-  •  &  rrtquiucum  djmxuf- 
fc,  cap  RoihMiA }  §.fi  autem  hoc  mui.  in  6  v.  vidchvct  eu  d.mu 

L   2  pcrpc- 


SIBI  170  C  BEWEFICIVMcjrc.  9f 

nonrecipiuntur.  huc  meo  ludicio  t  commmodereferripof-  ioj 
lunt,  quacdc3CfKri£anK>a/U/  jdeft,Impcnjcontributioni- 
buj  ftatuuntur ,  vt  eas  infcrrc  detrectans  auditndus non  fit, yt 
pApm  yiderc  ejl  in  Comum  Impcriy,  Anno66  §.  ©aririfDf* 
audyic,  fol  mihi>  c6\.  s/lnno  y^J.^arttHfttr /lC.fol.  7U.  cr 
*/Lnno  98.  §.        tamit/ lC.fol.  /tf.promulgatii ,  vbi,  &  alibi, 

fincitum  repcritur,  Da  Dtr  viJnDcrtbaarri  inDngf^orfamfr 
^KDrrfcgtgfat  &cfunDcn/  t>nf)^ff  gcfrufjrcnDr/  tmDauff* 
grfa$tr3n(ag/{UftngffMtfn/Brt 
«rnD  iJr  r  $tf  lungcn/ni^t  licfctcn  ror  rDcn/Dap  Dar$u  t>on  jrW 
rcr  <OtoH$fcit/  Durcrj  grbifrftcljf  ©fittrl  t>nD  <2Bfg/  t>rr- 
md:l?t/»nDan^fI>t(tm/DanctfDfrauchfefcl)ni  tPiDcrff#* 
$cn/  ^n^fiSorfamfn  Q3nDfrtr>anfn/oDfr  fattm^cn/gfa/n 
i1)tct*Obri$f(it/an  vnfctm&apfctlidicn  (lamnm^itic%t/ 
fcincptoccf  frfcnttocrDcnfolIftt/  idcft,vtadiolutioncm 

&c.  pracfixo  &  conftituto  tempore,  inferrc  dctre£tantcs  com- 
pellantur  ,  ipfisquc  in  Camera  ImperiaU  nu!li  proceilusdc- 
cernantur.  EthaxfuiTicjantdehis,  qui  fibi  hocbcncficjum 
appcllationis  poilicert,  &  non,  poflint,  plura  dcfidcrans,con- 
fulat  SpecttUtorem,  Mardnum  esc.ey dlioseyc. 

capvt:  iil 

Aquacaufa  appellatio  interponi  pofsit,  & 
a  qua,  Iure  improbetur. 

SVMMARIA. 

1.  Qtutubrfft ecies  db  Interpretibus tradi  dppcllatioms. 

2.  Commodius  tdmen  ejfe ,  duat /pscies  conflitui ,  liiet  aquibuf- 

dam  improbctur; 

3 .  Rcfcrtur  ey  tertia  $ecies,qu*  vocatur  dppcllatio  ab  abnfn^ 

td  cuius  cotiditionisfit,  remifiiui. 

4.  Extra  iudicialem  appelldtioncm  yarie  confiderari  *  Dofto*- 

L  3  ribu§7 
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ribus  .eS  d:  inteUefttt  cap  jv  cumfit  ext  deappeUat. 
5»      *AppeUuionem  extraiudicuicm  ejfe proprie prouocation?  ad 

caufam}6ab:rejf  ym couetionia^feu  vocationisin  tu$  tdcog 

coram  iudice  ordinario  aduer/artum  conueniettdum  ejfe. 
6*      Ccncraliter  ab  omni  caufa  licitam  eJfeappcUationem ,  nifi  ex- 

prtjft  interdUla  rcperiatur. 

7.  v4.pp.Uans  ne  conuictetur  /udici,a  quo  appeliauit ,  altaspu- 

tiiendas ,  e  c^plum  refertur  in  Stcinio  Aemiliano  &e. 

8.  *App:Uationem  a  caufa  criminalt  ex  notifiima  Germania  con  - 

faetudmcnec  etiam  in  Cam.  Imp  rectpis  eam  tamen}ratio- 
nenuUuatis principaliter intentata  eo  dcducipojfe. 

9.  biults  iUuJ}ratury  inaudita  cauja ,  nemincm  damnandum. 

1 0.  Tcrttj  appcUationem  pro  interejfe  fua  /urijdtflionis,  ettam  in 

caujacrtminattadmitti,  td.jpratudicm  confirmatur. 

11 .  Quam  fignificationem  rccipiat  ,  boc  yocabulum ,  i Clt>fll\* ff/ 

ef  num.  14. 

It.     *An  caufa  iniuriarum  criminalher  intentata  .  ad  Cam,  Imper. 
dcducipofitt  ?  dijiinftionis  fcedere  refoiuitur. 

13,  ludtcium  criminale  cjfe,  fi  agatur  ad poena m  Ftfco  infrendamy 

Wdfficuttasfublata,  ex  L.  Uitts}ff.adSenatui  Conf  Sjl- 
lanianum. 

I ?.     Pcena  corporali  exgratia  in  tnuiflam  tommutata ,  an  appcUa . 
tioni  locus  fit. 

14.  Caufam  dabitandi prabet  t.  Ix  quoadj}atumyfde  pcenis. 

17.  Deciaratum}  qua  ratione,  a  mulcta  interpofita,  appcUatio  fub  - 

fijlat. 

18.  Nonpafiim  taufasper  appeUationem  ad  Cameram  lmperiatem 

deuolut  pojfe ,  nifi  fumma  fit  ordtnationi  conformis ,  qua 
nuncefi  300  ft. 

19.  Excip:unturcaufainiuriarum}  cumtemperamento  tamen  ibi- 

dem  addufh. 

40,    Declaratum ,  an idem  procedat  in  reditibus  reiuitioni non  ob. 
noxiis. 

%U    Si  fumma prinilegiis  Jlatibus  Imperij  contcfiis,  ttotr ft  corfor- 

MMf, 
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mis,  non  admittitur appelldtio  ,  eorumtamen  rdtionem  non 
baberi,  motd  qutefiione principaliter fuper  nullitdte ,  es  dti 
per  modum Jupplicdtionts.cduld  dd  Cdmerdm  deduci pofiit? 
2i,    Stari  :urdmentodpp;lldntiit  fi dubitetur  ,  fummam  appellabi- 

lem  cjje, 

23.  Profunddndd  iurifdiejione ,  petitio  ,  an  ycro  condemnam 
confidcrdndd  fit>  difficultas  mota,  ex  l.  cum  qu&dam  19.  $.  I  ♦ 
ff.  de  iurifdtclione  omnium  iudic.  iuncjal.  57.  inofferzn- 

dii.  C.  boc  tit. 

24»   f/anc  quccftionem  decifam  cjfe  cx  Senatusconfulto  Camera) 

/mper;a'n. 

25.  Coacerudtio fummarum  an  admittatur,  vt fummafi.it  appella- 

bilis. 

26.  Intcrcjfe,  anvna  aclionc  plurcs  fummaitt pctitionem  dcdu- 

catttur,anycn  piurtbus  atfiombui  athun  cjfe propo::atury 
idqf  praiudicio  confirmatum. 

27.  Singularum  aclionum  naturdm  zjr  qudlitatcm  cjje  di  fiderdn~ 

■  dam,Wtot  fippelLtiones  ce;tfirit  quotfetttentix  c  c. 

2  8.     Cumulationem  fortis  &  yfurarum  ddmitti,  yt fumtr.d  fidt  dp- 

pcllabilis,  idi^praiudiciis  confirntdtum. 
29.     Opinio  Graueti  cxiJVtmantii peufivncs Jlrii  nor.  cjfe  numcran- 

dat ,  an  fubfiJJat. 
\o.    De  iure  ciuili  rcgularitcr  afitucntia  dcfinitiua ,  ea%  yaiida. 

tantumappelldri. 
$1.     *A  fcntentiis  nullii  intcrpofita  appcllatione.  eaj/efcrta pro~ 

nu:ic:dtd,fetitet:tiam  nott  trdnftre  in  rem  iudicatam. 
32.     Si  condetnttdtus  tcmporc  dicla •fintcntia  ,  in  rebm  humanit 

non  fuerit ,  fetitcntiam  nullius  cjfe  momenti ,  ejr  quidflyl* 

Camcra  Impcridlis  rcccptum  fit. 
35.     Rcfiruntural;quotfententia  nulla  ,  a  quibm  necefti  ncnfit 

prouocdri  zsr^tium.  34. 

3  6*     Sententid  Lcgis,  cum proidtis  ji.  Jf.  de  re iudic, 
5  7.     Species  ejr  dccifio  L.  ij.  prafes,  ff.  cod  tit. 

■       StMtiti*  lata profaljq  ProcHWore&i  in pr*i»4icium  aduer- 

firiji 
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farij  rattficari pofiitl  cum diuerfis  Dd.  argumcntiicf fen- 
tentijs. 

Sentcntia  Lsta  a  iudicefalfis  teftibui,aut  injhumentii  circum- 
fcripto>  an  ipfo  turc nullafit  yanverobeneficioreftitut.  in 
integrum  re/cindenda  \ 

40.  xAuthorcs  &  argtmenta  partis  affirmatiux. 

41.  Contraria partis  AJfertores ,  cS  legcs,  at£  rationcs,  quibui  boc 

defendunt. 

42.  Refolutio  huius  quxftionis. 

45.  Intelleclus  L  Diuus  i^.ff.  de  re  iud. 

4  j .  ^lleganti  Jententiam  latam ,  ex  falfis  inftrumcntis ,  qui^n- 

cumbat,  V  num.  47» 
4  f.    £xcujfum  ,  an  requiratur  coniunftim ,  teftes falfa  depofuijfe , 

W  corruptos  falfa  dixijje,  an  Trero  alterutrum  fufficiantjcf 

hoc  benignins  ejfe. 

46.  %An inuruenire debeat  dolus fcientis  inftrumenta  falfa,  yt  re- 

tracleturfcntentia. 

48.  Lex.fi  ex  falfis,  C.  de  tranfaffionibus decLrata. 

49.  Falfitate  detctfa  ,  citra  in  imegrum  reftitut.fententiam  ejfc 

nulltui  momcnti.quia  faifitas  eam  infictat,  Vttio  intrinjeco 
cr  formali. 

50.  Mandsta  fub  &  obreptitic  impctrata^ef  indc  fecuta  circnm- 

duci. 

fU     L.fiquis  29.ff.de  falfis.cxplicata. 

y i.  Venales fententias  nuliius  valoris  cjfe ,  cf  de pccna  iudicis  cor- 
rupti  y  remifiiul. 

fj.  ludicem  fententiam  mllam ,  quoad  fubftantialia ,  corrrgcre, 
mutare  non pojjeftue  bent  yfiue  maiefunclus fit  officio .  //* 
( e t  aliud fit  in  deciaratione  fcntcntiay  qua  in  r;  qutd  obfer- 
uandum. 

54.    Qua  ratione ,  iudicis  officio  nobili.fententia  retratl.iri  pofiit. 
ff.     ludicem  ordinarium  denuo  de  caufa  cognofecrc  ,  cf  prtma.it 
fcntcntiam  uuiiam,  reu  £  t-tre  pojfc. 
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iAn  poteftas  iudtci ,  rcuocandi  intcrlocutonam  couccdatur, 

addttislcgtbus .  partis  neg&tiua. 
Contrarium  tamen  ra  eptnmyidd  cor.firmatum prxiudicui. 
Sentcntta  ita  pro/ataji  prcbatum  fit,  an fubffiat. 
Qu&fententta! citru appAlationem  nfctndantur  remifiitte. 
*An  appcUatiom  iocui  ftt.  a  confirmatoria prima fententia. 
%A. fentcntia  intcrlocutoria  .  fecunditm  tus  ciuttc  es'  Crdtua- 

tionem  Cimcrx Impcrialis  reguUriternon  appeUari  ,  utfi 

h:.beat  yim  dcfi 'iutux ,  ejr  trrcparabdedamnuminferat  > 

num  6y 

Qupmodo  depreheudi ,  aut  cognofci  pofiit,  intertocutoriam  hs- 

bereyim  dcfiaitiux. 
Dtfttncltonenfcntentia:  interlocutoria  ,  inforo  reccptam  effet 

licet  ea  <tquibujdam  nnprobaur. 
t,4.  fi<juot  fentenitA  intcrlocutoriA  appcUabiles.  recenfer.tur. 
Quibtts  modts  antiquitus  iudex  recujabatur ,  ejr  quo  iure  nunc 

ytamur. 

Diffcntionem  intcrprctum  ,  anfententiacompetentiafit  in~ 

terlocutorta  ftmple%,anyzrohabeat  yim  definitiua>}Comi- 

tiis  fmpcrtf  decifam  effe. 
Mattdata  tumclaufula  ,  an  fint  interlocutcria  ,  yel  defini- 

tiua  fentcntia  ? 
jln  a  Teftium  dcnegatione.  yelapprobatione  feu  conccfiione 

appeliart  pofit  ? 
Prouocationem  d  Jententialatd,  incaufa  attcntatorum ,  re~ 

ijci. 

JLbintMoctitoriamera  non  prouocari ,  fi  grauamen  reparari 
pofiit,  per definitiuam,  cum  dectaratione  tbidem  addufla, 

Jl  primo  dccrcto  quando  appellatio  admittatur. 

Afententia  aftimatorum  frutluum ,  quomodoappellctur. 

De  iure  canonico ,  ab  omnt  interlocutoria  ejr  grauaminene- 
dum  iUato,  fed  etiam  infcrendo ,  appcUari  pvfje ,  quod ip~ 
fum  tamen  Conctlio  Tridentino  corrcclum  effe^ytde ejr  nii* 
mcr  j6. 

H  7f.  Si 
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7f .    Si  iudex  agrdUdmine  defiflat ,  in  caufx  cognitione  proceden . 

potcrit ,  quod dliquot  modisdeclaratur. 
?6.    ln  dppeUdtionibus  recipiendts  yel non}  m  ciuile,  ej?  non  canQ- 

nicumfequendum. 
JJ.   Ugrauamineextrdiudiciali ,  qua  rationeetidmdeiurcciuiii 

appeUatioadmittatur. 
7%,    Dupliciter  appettationem  extraiudicialem  confidcrari. 
7p.    Comitiis  Imperij decifum,  quando  appellationes  extraiudicU- 

les,  in  Cdm.  Jmp.  recipiendxfint. 

80.  Jlh  omni  iniuflo  dccrcto  ,  pro/tocari  poffe ,  modo  yt  Index 

decemat  ,  non  yt  prtuattts  id%  prxiudiciis  confirma* 
tum. 

%\.  ^Abomnidecrctofiueiniudicio  ,  fiue  extraiudicium  y  etiant 
fine  cdufic  cognitione  proUtoy  intradecendium  appeUan- 
dum. 

81.  *A  tribut  conformibm  fententiis  non  prouocarj,  ef  de  fcntcnux 

iegU  ynictc,  C  ne  iiceat  ter  ejfc.es'  nu.  84. 
8j.    DccUrdtum,  an  licedttertiointeruenientidtertidfententidx 
dppeUare* 

tf,  Exceptionem  ne  liccat  tertio prouocdre  ,  refcetlufupcrioria  , 
non  dttendi. 

26.    lAppelUtionis  moratoricc  rdtionem  non  haberi ,  &  quandm  UK 
Uftt. 

87.     De  potnis  in  temerlapppeUantes  conflitutk. 

88-     Licct  partitio  poffc/forij  in  fummarium  ejr  plenarium  Jqui- 

bu/dam  improbeturjamen  yfu  recepta  eft.ejr  de  diffcrentis 

ytrittsq, ,  remifiiue. 
$9.    Secundiimquofddmabomnipo/fe/foria,  reijciappettationem, 

idil  ab  enumcrattone  partium  doccri. 
90.   lnkincfententiamdcfiettta  Bcndcro  ejc.  de  rcuifionibus ,/.  ; 

ynicd  X  fide  momentanea  pcjfcfitone. 
p\.    Jn;pcrmifi"i  appcttatione  apoffcfjorio ,  an  ab  imcrlocutoria  U- 

td ,  in  eo  admittatttr,  argumenta  in  vtram^  partem  refe- 

ru/ttur. 

92.  Rc- 
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9Z.     RcfoUitio  buiusqutcjlionis. 

9$.  Opinio,  quomndam  exijlimdntium^dppelldthnem  folum  ope* 
rari  effctlHm  dcuoiutiuum ,  non  autem fufpenfiuum,  excu- 
titur. 

94.  Comprobataopiniofcntientiumintereffe  ,  inter  poffcfforium 

plcnariumvr fummarium  ,  "»t  bic  nullo  modo  appeliatio 
permitutur ,  illic  ysro  vtrum%  effeclum  operari ,  eamqt  v- 
fum  iudiciorumey communem praxinamplecli. 

95.  Jnterprctatio  &  extenfio  L.  "pnictc  %  C.ftde  momentaned pof- 

fefiione  eyc. 

9 6.  Momenunum poffcfiiotsem  Trarie  nominari. 

97.  Refolutio  quarundam  Legum. 

98.  tAppellationem  a  pojfefforio  plenario  operari  cxecutionis fU- 

jj>enJioncmy  cf  cogmtioms  deuolutionemy  bosqt  effeclus  cffey 
dc  natura  appeUationit. 
99     Qtundoj,  ex  mente  interpretum^apoffefforio  locum  effe  appel- 
Utioniy  ejr  iUorum  dcclarationes  examinantur. 

100.  Quando  a fententia  Uta  ex  l.fin.  C.  de  ediflo  Diui  jLdriani 

eyc.prouocari  pofiit. 

1 01.  De  iure  canonico  i  poffcfforijs  recipiappel/ationcm,  ef  cap, 

46.  conftitutis,  ext.  hoc  tit.  decUratum. 

102.  A  caufa  iuramcnto  decifd  ,  qua  ratione  admittdtur  prouo- 

catio. 

ioj.  Decedens  qui  iuraredebuit  ,  ncciurauit,iuramcntumipfiui 
pro  praftito  baberi  ,  cf  ita  decifum  in  Semtu  Sab- 
audia. 

104.  *A  citatione,nec  afimplicibus  Iudicij praparatoriis  appellatid- 

nes  non  recipi,praiudiciis  confirmatur. 
10 f.  iA  potnd  non  apppellari^  etf  explicdtd  L.  bodie,  ff.  de pcenis. 

106.  *A  qud  cdufd  impermiffa  fitdppelldtio,  remijliu^  wnumer. 

109. 

107.  Acduft  alimentorum,  interpbfitam  dppelidtionem  nonhabere 

effeclum  fententia  moranda  >tf  itd  decifum  effe  conflitu- 
tionib,  Imperij, 

M  2  10&  Ge- 
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10$.  Generdliter  cuiuit  litigdnti  fuper  bonts  ,  qnt  prxtendit  cffe 
communid,  diimentd  fubminiftunda  cjfe  ,  ey  afntct.tia 
ahmcntorum,  quo  ad  efftitum  dcuolumu  n  ^appcSatto- 
nem  non  improbari. 

OStendimvs,  quorum apptllatio rccipicnda vcl 
non,fit,confcquens  cft,  vt  vidcamus,aqua  oiufaintcr-- 
poni  poiTit  &c. 

I  Pro  cxa&iorc  t  huius  cognitionc  fciendum,  Batdum,  cf 
Dd.  inrubrhddcdppeitat.  quatuor  (pcciesappcllationisconfti- 
tucre,  antciudicialcm,  qeaeantc  htis  contcltanoncm,  cap.  34. 
fignificdnte,  cum fequcn.  e\  tra ,  de  refcriptis.  intr<  iudicialem,  quac 
poft  litcm  contcftatam,  capit.  1.  de  dildtionibm.  Iudicialcm  , 
quae a fentcntia ,  & poiriudicialcm , qua? ab cxccutionc  intcr- 
ponatur, l.abexecutore  jxtc tit.  B^rthojjm  autcm,/W.  i.jf  eod. 
trcsadfcrrc,intcri!:dicialc  n,iuj.ic»a!c:n ,  &cxti .  mdioalcm, 

1-  verum,commodius ctl  tdussran; :m  fj  CcKj^ppclIationum 
conftitui,iudicialcm,&extraiuJrialcin  /  i.  §.fAcnt<ff  quan- 
dodppetUndnmJ.vlt.ff.dedppcU.tt.  rccip.  t  prsUsvj.t.cum^\i. 
fiderciud  cumfimilib.es' pafiimtit.de  dppMat  /.  $.  excufationis , 
CotL  deexcuftt.  tutor.  cap.  i.ctp.  concertdtiom,  8  in  6:  &  Ctement. 
ficutJoctit.de  dppetlat  ctemer.t.  2.  dedoloes contu-r.ac.  illa,a  fcn- 
tcntia,  haec,  adcctctis&a£tibuscxtraiudicialjbu5in,tcrponi- 
tur,  d.  §.folcntyvrd.  l.vtt.  vbi  aIiquotcnumerantur,&  quam- 
uisharc,  partitio  quibufdam  difpliccat,  quodpropnc  lit  ap- 
pcllatio,  quac  fiat  a  lcntentia ,  &  ab  intcrlocutione  vix  appclla  - 
ri  folcat,  L  2.  ff.  de dppett.  recip.  I.  f.  ef  7.  Cod.  quorumdppe.il.  esc. 
Cuidcimlib.  12.  obfcap. 3.  cr  6.  itcm  a nominationc ,  qua?  fiat 
appcIlatio,potiusqucrda,  quamappdlatiodicatur,  /.  12.  Cod. 
Theodofian.  eSc  hoctit.  dcniquc,quamuis  adctTetisfarpe  dka- 
tur,ficri  appellatio,  non tamcn  idcolpccics  nouaappcllatio- 
nis  crlici  vuicatur ,  quare  appcllationcm  diitingui  rc&ius  pof- 
fc,in  cam,qua?  fiat  vocc,  ftatim ,  /.  l  §.  vlt.  1. 2. 1. 5.  afentcntia , 
S .  vtt.fi  boc  tit,  &  IibcIIo,  aut  fcripto,  d  l.  f.  J.  vtt. 

Supc- 
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Superior  tamcn  !  partitio,  vt  in  foro  rccepta.  retincndacft,  2 
cui  poccri»  &  adiuugi ,  noui  &  incognita  ,  I.C.appellatio, 
viddiccr,  quar vocaturab.bu! j  ,  eujuc  prarcipue  locumeflc 
ccnfctur,  fi  pra?:udicium  iunfdtclioni  laicx,EccIefia(tici  infcr- 
rctcntcnt,  intcrcft  cnim  Reipubhcar,  vtlurifdi&ioncsnoifci 
turbcntur,nequcconfundantur,/»cr^o/«j/«i4<//.  vlt. ff ~de iunf 
dift.mn.iuiL  Haec  inquamappeilatioababuuj ,  exoib.tans,. 
&odiofa,  tanquamquaecxprobret  ci  aquoappellatum,  abu- 
fumfuiiTefuaiurifdi&ionc  ,  &  folct  magnasintcr  vtriusquc 
iunfdi&ionis  Magiftratus,  rixas ,  interdum  ctiam  Tragocdiat 
cxcitarc 7VtrefirtCodexFabrianus,  lib.  7  tit.  28 defin.  18.  Wpcv: 
tctumtit.  vbicxemplahuiusappcllationis,rccenlct,  v.g.  fi  apr 
pclletur  ab  impctrationc  alicuius  rcfcripti,  ab  Ecclchaftico  iu- 
diceconccfTi ,  idqucinca  caufafit,  vtfuprcmiPrincipisIaJci 
iunfdiib.oladatur,  iuftamappellationcm  cfleftatuitur  ,tan- 
quam  ab  abufu,  cumcnim  Ecclcfiaftici,ncmini  prxiudicium 
infcirc  ccnleantur,  capit.  7.  cdtifam  cxtr.  qui  filijfint  lcgitimi 
Wc.  cy pafiim alibi.  Siappcllctur,  ababufu ,  in  rcbusad  rclcri- 
ptaciufmodipcrtinentibus,  non  tam  aducrfus  ipfos  Eccle- 
fiafticos,  quam  aducrfus  impetrantiscallidrtatcm  ,  prouoca^ 
tur,  argumento  l.  i.ff.quando  appe/landum,  Denique,  &  hoc  fpc- 
cialcin  hisappcllationibusreceptum  ,  vtappcllationcm  de- 
fertam,  Procurator  Principis  profcqui  debcat,  Codex  Fahianus 
d  tit.1j.def.20,  Cuiuspropriumofnciurn  fir,  vtprouideat, . 
nc  praeiudicium  luurildidioni  principali ,  pcr  Eccleiiafhcam, 
gencrctur,  cum  Ecclefaftici ,  nullam  iunfdictionem  fibiin 
laicos  polliccri  polTintjnifi  agatur  dc  rc  lpintuali  &c.  CodexFa- 
brianus  d.  tit.  dtf.  1.  num.  2.  <?  defin.  15. 

Scdrcucrtamurad  propo(itum,cxtraiudicialistautcm  ap  ^ 
pcllatio  varic  confideratur,autenim  fitamcra  partc,  cap.  bo- 
na ,  ci.  ibidem plenc  Canonifta, cxt  hot tiu  aut  a  ludicc  extraiudi- 
cialitcrproccdentc,  finc  omni  caufac  cognitionc,M/>.  cum  fitj. 
ibidem  Canonifia .  cxt.  boctit.  fit  cnim  haec  cxrraiudicialis  appcl- 
latio ,  non  tantum  ab  ijs,  qu#  gcruntur  pcr  iuchccm  exequen- 

M    3  do,vd 
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d  o  ,  vcl  futucndo  cxtra  iudicium ,  vd  contri  alias  partcs, 
^  jam  litigintcs,  fedetiam  ab  ij* ,  quoe  aliquis  alius  contra  nos 
finc  iudicio  agit ,  Maranta  hoctitul.  numer.  vf6.  Francus  in  ca= 
pit.  cordi  >  boctitul  in fexto.  vbi  illam  confidcrat ,  quar  fit  ab  a- 
&ugcfto,aludice,antecitJtioncm  ,  tom.  2.  part.  2.  vot.  48. 
numer.  7.  cy  8.  Jluthor  pr&iudiciorum  Ctmcr.  in  Verbo  attetitata , 
fol.  quadragefimo  nono.  in  fine,  rcfertt  quod  ctiam  appcllatio  cx- 
tratudiciahs  illa  dicatur,  qux  fit  a  futuro,vcl  inftanti  grauami- 
nc, vcl  ctiam  confidcrari  poteft ,  fi  caufa  adhuc  nondum  ccpta 
..intcrponatur,quxpcrtincatpotiusad  caufam  indioandam, 
*um  tamcn  iplam  non  inchoct  ,  ncc  pcr cius  intcrpofitio- 
■nem.futlitispcndcntia,  habcatquc  vim  citationis,  in  caufa 
icncficiali ,  GregmusTholofanus/yntag.  luris  tfc.  lib.  fo.cap. 
2.  numcr.  6.  Vidcatur  &  Lanceliotus  deattenutispart.  1.  cap.  4» 
t/c  attentaus,  litependente  &c.  numer.  187.  cum  fcq.  ybi  num.  20 
condudit,  appellatioBem  extraiudiciaiem ,  probata  caufa  ap- 

*  f  elrationis,  inducerc  litispcndentiam.  Vcrum,  t  quidquid  fit, 
•haecappellatio  cxtraiudicialisnon  cftpropncappcllatio ,  fcd 
potius  intcrpellatio ,  vocatio ,  fcu  prouocatio  ad  caufam ,  ha- 
betquc  vim  conuentionis,fcu  vocatio  nis  in  ius,proindc  facic  - 
-da  ad  iudicem  ordinarium,  coram  quo ,  aducriarius  citandus, 
dum  eflet  litigandum  via  ordinaria ,  vnde  rc&c  Panormitanus 
4dcap.  dikcli^boctituL  rcrcrt,  ncmincm  cxtra  iudicium,  qucm 
pofTeappcllare,nifiadfuperiorem ,  qui  pofllt  adiri  pcrviam 
querelx,  quiaappeilatio  extraiudicialis,  vtdi&um,  nihila- 
liud  fit,  quam  prouocatio  ad  caufam ,  vt  qui  non  poffit  d- 
tari ,  coramaliquoiudice,  non  poflit  ctiamadeum  prouo- 
care  ,  ldcoquc  iudexordinariusadeunduscrit,vtputa,  con- 
trouerfia  quadam  orta  intcr  aliquos ,  altcro  altcri  denuncun- 
tc  ,  hisvcrbis  ,  appcllo  adiudiccm,  hxcinquam,  non  eft 
propricappcllatio  ,  quaz  cft  fcntcntia  dict.  cap  c;tmfit,j.  in 

6  fin.hoctitulo,  Vtautemfciatur,  t  aquacaufapermiflafitap- 
pellatio  ,  ftatuenda  cft  regula  cotnmunitcr  approbata ,  ab 

omni 


Digitized  by 


U  QVA  CAVSA  AP  P  ELLAT.crc.  rop. 
omni  caufa  tam  capitali ,  de  qua  in  1 1.  ff.  depub.  ittdic.  quam  • 
criminali,cum paroihico inLTtur, 6c ciuili ,  qu.e  etiam  pe- 
cuniana,  vocatur,bcitam  eife  prouocatiomm  ,  nifi  cxpref- 
fc  prohibita  reperiatur./fg.  cf  in  maioribx*  fvigefimZ.  tbidem  Dd. 
Cod,  hoc  titulo.  leg.  litigatortbus ,  14.  leg.  addiclos  2.$.  leg.^o.fi 
(juii  ,  Cod.  cod.  Nouetl.  69. -cap.  1  in  fin.  §.  pnmo.  cap.  vndecimo. 
deappellat.  cxtr.  boc  titul.  cap.  liccat,20.  2.  qucefl.  6.  tam  maio" 
ri  inquam  ,  quam  minori  rccipiendam  cfTeappeliationem  , 
ftatuitur d  cap.  1  i.quamuis cnim  res,dcqua agitur,minima  vi- 
dcatur,tamcn  iutritix  ratio  non  cx  quantitatc,(ed  cx fuis rcgu- 
lisartim-tidcbct,  namquod  &alijsviliilimum  vidctur,  hoc 
alijj  ptctiofiffimum  eft ,  ytirefert  Cuiaciuiex  lulUmanteceffort 
couftaut.  inditl.  capit.  II.  illique  locum etfe putat,  fiinmini- 
miscaufisad  Epifcopum,  non  ad  Summum  Pontificcm ,  vel 
Principem  appellctur  ,  leg.  1.  Cod.  Tbeodofi.de  operib.  public.. 
dcrebus,  inqqit  Impcrat.  Conftanrinus,  Pracpms,  maximis, 
nondc  quibufcunquc  viliiTMTiisnoftrum  dcbcntintcrpcllare 
confibum,  efleg.prima  Cod.  Theod.de  telationtbui.  Supcr  Pau- 
cis,  quaiuridica lcntentia  dccidi non  poiTunt,  nolhamnon 
dcbcs  confulcrc  maicltatenr  &c.  Similjtcr  ncc  dc  ommbus 
quaftionibus  confuli  fe  Principes  paticbantur,  vti  patct  cx  rc- 
lcnpto  Adnan.  in  leg.fcxta.  ff.  ad  leg.  Jul.de plagiariis ,  prout 
plura  rcfcrt  BriiTonius  ,dc  formul.  Roman.  lmper,  Ub.  fol, 
>nibi>  305.  ab  omni  itaque  cauia  ,  cnamfi  dc  fua  natura  ab  «a 
non admittcrctur,  ratione  tamen  cxcciTus-  ca  inrcrpoilta  rcci- 
picndaefr,  peraSegata  a  Rulanto  hb.c  deproaftl  poft  tradit.cap. 

poft  nu.eclauum.  Animaduertatautcm  tappcilans,  nccon- 
uiocrur  ludici ,  aquo  appcllauit^  /  iSud  S.ff  boctit  l  ludici  , 
42.  ff  dc  iniuriis  Paulus  libro  nuinto.  fent  cap  alu;  eporte- 
bneum  ple£H ,  vnde  cum  Siamus  Acmiiianus  ,auunculi  fui 
tcfumeritum  ,  quod  verum  cflc  fciebat  ,  pro  lailo  infa- 
maiTet ,  Vrbicus  autcm  vcrum  vidcri ,  &  ratumcflcdcbc- 
rc,  dc  confularium  virorum  confilio  pronunaaiTct,  contra 
clarafliiiiam  tamcn  voccm  iuraflct  Acmilianus  illud  tcfba- 

mcntuca 
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nem  vcnirc,  /.  19  cum  /jUitdam,  J.  x.  ibidem ,  conw:  ur.it  crDd  ff. 
dc  iurifdiclionc  omninm  iud.  &  ratio  id  poftular  ,fccundum  Dua- 
renum,  ibidem  prapoftcrumcnim  cflet  dc  caufa  cognofcere, 
dcinde,de  lunfdictione  pronunciarc,cum  intclligi  nonpof- 
fit,  quantumdcbcatur,  nifi  caufacognita  ,  qwbusnouifiima) 
Spirenfis conuentto,  Anno  1600.  §.  ^BicWOi  aUcb/2C.  infinejol. 
mihi  jtf.inVerbis.  &a  bi<&fa$/lc  W§.  2Ui>  tvittann/  IC 
foi.  612.  ibi,Qa  DlC &lagVntor/lC  Comitiislmperij^nno  70. 
habitis}accedat}  fcddifHcultatcm  facit/.  37.  in  offcrcndis  Cod,  hoe 
tit.  in  vcrbis,  Vt  fiquidcin  non  cxccdat  Iitis  aftimatio  deccm 
Iibrarumauri  quantitatem ,  cxipfafcilicetfcntentia,  iudicis 
dcccrnendam  &c.  Grxuaus,  ad  Gail.  concl.  123  conftderat.  1.  re- 
fcrt,  petitioncm  confiderandam  ejrd.  I.  37.  inofferendisesc.pcr 
d  §.  JBmrof nnn aud)/:c. correctam  eiTc.  RuUntm  autem,d. 
part.$.  lib.  8  cap  ij.  num.  14.  in  actore,  fummam  petitionis, 
in  reo,  adiudicationis,  in  confidcratione  habitam  fui/Ie,  nunc 
autcm  ita  comparatum  eft,  vt  in  ineunda  rationc  fummae  ap- 
pellabilis , non  quid  in  primo  iudicio  pctitum ,  fcd  in  quo  fefe 
appcllans,  pcrfcntentiam  befumdicat,  pcrpendatur.  Excon- 
fulto  t  fcu  decreto  Cam.  Im  p.  Rcfcrt  Denaifius ,  in  verbo  appel-  zq, 
lationisfumma,§.$  ineunda  efc.  es  §.  9.  idem  iudicium  ciTc,in 
caufis  iniuriarum,ad  folam  pccuniariam  £mmationem,eam- 
quccertam  &definitam  intentatis,T>/V/t\iJ«r0r^///4*.  Cam.Imp. 

pm.\i.  tit  28.  §,  ^ncfcnDcrdct/Jcinverbis,  Qurtificn 
HUi^ct/ tn  fcincr  Mla$  /  tc. 

Vcrumtquamoniscft,  fiplures  fummcpctantur,quarum  2$ 
fingulaenotioncmludicis  appcliationis  non  faciunt,  omncs 
autcm  coniundx  faciant,lcu  qusclibetperfenoncontincant 
furnmamconformernappcllationi,  an  coniungi  polTmt,  vt 
fummafiat  appcllabilis,  Mynfingerus,  ejr  Gail.  d,  locis,  exitli- 
mant,  coaccruationem  fummarumadmittcndam,/  p.fiplu- 
rcs,  §.  1.  ff.de paffis,  /.  10.  qui fiparatim,§.  i.jf.  hoc  titul.  /.  U.fi 
idem ,  ibid.  Dd.ff.  dc  iuruditt.  omn.  iud.  Notator,  ad  Camer.  Imp. 
Ordinat  part.  z.  tit.  iti.fol.  270.  vbi  hocipfum  confirmat  pr&- 
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]ud ici o,  <] uibus  adfti  pu  latur&c  haec  ratio  >  coniunctjoncm  di f 
ucrfarum  fummarum  admitti  infauorabilibus,  in  eaautcm 
conditionc  ,  caufam  appcllationis  cfic  conftat.  In  contra- 
rium  vrgcnt ,  qux  referuntur ,  *k  ^Authore  prxiudic.  Gma. 
in  yerfofumnutyfoL  yjr  RuUnto,pdrt.  j.  libr.  8.  capit.  ij.  nu- 
mtr.  15.  vbi  djucrfimode  fcntitum  rcfcrt.  Dtftinguentium- 
16  t  fcntcntia  non  improbanda  vidctur ,  rcfcrrc  f  anplurcs  hcct 
diuerfac  iummac  pctantur ,  vna  a&onc,  &  amplc&andam.. 
elTc ,  opinioncm  fupra  allegatam  ,  AJynfmgerus,  &  G«*7.fc- 
cui fialiaatqucaliaaclionc  diuerfae  fummaeex  diucrfis  caufis> 
obljgationisdcbcantur,  ytirdditurinTom.  Sympb.  i.  pdrt.z. 
yot.l^.numer  tertio.  Wfeptimo.  tom.primo.pdtufesundd.  tituU 
II.  vot.  hfol,      yidedtur  Grxuxuiad  GaiL  conciufiiynumer. 
tjuarto.  vquinto.  vbi cxiftjmat ,  plurcs fummas  cumulari non- 
pofTc,  fiqutsin  illasdiucrfis&  fcparatisfcnrcntijs  >  condcm- 
natusfit ,  aliudautcmprobandum  ,  fi  quiseadem  fcntcntia » 
in  fcparatas  fummascondcmnatus.  Supcrior  autcm  diftin- 
S.10  probari  vidctur,  diff.L  10.  quijepdwim,§  primum.  ff.  _ 
hoctitul.  Si quis  inquit  I.  Conf.  cum  vna  actioncagcrctur,  quae 
plurcsfpccies  infehabcat ,  plunbus  fummis  fitcondcmna- 
tuj,  quarum  fingulae  notioncm  Pnncipisnon  faciunt,  om- 
ncsautemconiun&a:  faciunt,  potcrit  ad  Principemappclla* 
re.  Sin  autem  pluribus  a&ionibus  accum  tlt ,  quarum  fin- 
gularum  quantius  intra  iunfdi&ionem  iudicantis  non  fir , 
coaccruatio  vcroomnium  cxccdat  modum  Iurifdi&ionis, 
fcu  fummamappcllabiicm  ,  rccipi  appcllatio  debcat ,  noo 
facilc  probabit  diel.  lex.  fitdem,  ff.de  iurijdtfiion.  omn.  iudic. 
multo  minus  ,  lex.  Sdncimm ,  $.  tertins.  fi  quis  Jtutem ,  Cod.  de 
donationib  dxtl.  enimleg^fi  idem ,  re&c  pondcrata  t  hoc  infcr- 
tur ,  fi  coaccruatio  omnium  fummarum  cxccdat  modum 
iurifdi&ionis ,  quod  nihilominus  agi  polTit  iu  Magiftra- 
tum  ,  qui  ad  ccrtam  fummam  iudicarc  potcft ,  fi  fingu- 
larum  quantitas  intra  iurifdittioncra  iudicantjs  fit ,  an  au- 
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tcm  coaccruatio  fumrnanmi  ex  diucrfis  caufis  dcbitarum> 
ficri  polTuadappellationcm  intcrponcndam ,  altum  de  ca  rc 
filentium  ,  ctcnim  cum  magiftratus  intratcrminosfuziu- 
n(di£tionis  fe  contincTC  dcbcat  ,  fi  coaccruatio  omnium 
fummarum  ficrct ,  non  pofiet  agi  caufa  apud  Iudiccm,  qui 
adccrtam  fummam  iurifdictioncm  habct ,  quare  inditl.  leg. 
yndecima.  ratio  fummarum  habcturdifiun£tim  ,  noncon- 
iunctim,  an  itaquc  cumulus  debitorimifieripoflit,fifingu- 
larum  fummarum  quantitas , « intra  iurifdi&ioncm  ludican- 
tis  non  fit ,  hoc  cft ,  dc  quo difputatur ,  &  vidctur  diccndum , 
hanc  cumulationcm  fummarum  non  rcijciendam ,  cur  cnim 
coaceruatiofummarum  inditl.  leg.  fiidemvndecima.  non  ad- 
mnla  fucrit ,  videtur  cflc,  vt  confcructur  iurifdi&io.  Vndc 
fumpto  argumcnto  a  contrario  fcnfu ,dift.  lcg.  n.  confcruan - 
dciurifdi£tioniscaufa,  fi  fingulorumquantitasintraiurifdt- 
dtionem  iudicantis  non(it,cumuIusdebitorumadmittcndus 
crit,  ctiamflpluribusaclrionibusciTcproponatur ,  Sccundo 
adduci  potcrit  ditl.  leg.fi  pluresnona,%. primtH.ff.  de /M#«,qui 
gcneralitcr  conccptus  eft.  Denique  cum  humaniorfenten- 
tia  a iudicc chgcnda  fit ,  maxime pro  admiiTionc  appellatio- 
nis,  vidctur  cumulationcm  diucrfarum  fummarum  non  rcij- 
ciendam. 

Pugnant  autcm  in  contrarium  1  fubfequcntcsrationci, 
cum  fingularumactionumnatura  &qualitasinfpicicndafit, 
&ctotfintfcntcntix,quot  fint  a£tioncs,  fcufpeciesdiuerfx, 
Ug.  yigefima  nona.fcire.ff.  de  yerb.  obligat.  leg.  quidtamen ,  yige- 
fimaprima.  ff.de  arbitns ,  leg  i?.  etiam,  §.  t.  ff  de  minoribui.  leg. 
lf.  tonftitutio  ,  Cod.  dc fentcntiis ,  cr  iurifditl.  omn.  iudic.  Gail. 
libr.  i.  ob/eruat.  6y  numcr.  4.  confequcns  videtur  ctiam  fingu- 
larum  fummarum  cx  diuerfis  caufis  obligationum  dcbitarum 
rationein  habcndam  ciTc  ,  licet  cnim  fcntcntia  fupcrpluri- 
busarticulis&libcllis,  vnoverborum  conteztu,  eademque 
charta  prolau  ,  vna  dicatur ,  tamcn  rcfpc&u  diuerfarum 
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rerum,  totdicunturfcntentiae,  quot  funt  fcparatacapitula, 
quorum fingulorum  qualitas confideranda,  d.  I. etiam, 29.  §.u 
necappellatiofupcrvnofcparato  fcntcntix  capitulo  interpo- 
fita,  deuoluit  totamcaufam  ,  quamuis  inquamdi£tumcft, 
plurcsa£tioncscodcmlibcliopofljntaccumulari,  /.  i%.hcere- 
dcs ,  § .  5.  de pluribus,ff.  familia  erci/cunda>  leg.  52.  cum  duobus,  §. 
14  fiplures,ff.pro  focio%  cap.  5.  difpmdia  de  refcriptis  in  6.  tamcn 
quot  funt  fada,  tot  funt  a&iones  ,  tot  ctiam  cogmtiones  fc- 
paratse  &  dccifiones,  d.  I.  conflitutio,  \  f .  in  fumma,finguli  arti- 
culi,  fingulas  litcs  conftituerc  viden  tur,  &  tot  fcntcntix  &  ap- 
pcliationes  ,  quotfuntcapita,  maxime  cum  vnafpecics  alijs 
non  cohxret,  d.l.  29.  etiam>§.\.ff.  de minoribus.  Dcniq,,  hoc ad- 
miffocumulo  debitorum,cxdiucriacaufa  contradorum;fa- 
cileftatutum,  aut  priuilcgtum  ,de  non  appcllando  ,  intracer- 
tam fummam ,  circumueniri  poilct,  &  ita  non  adniiflam  ap- 
pc!lationcm,rationecoaccruationis  fummarum  cxpluribus 
a&ionibus  &c.  refertur  tom.  2.  Sympb.part.  2  *ot.  14.  nu.  7.  vbi , 
id,  praeiudicio  confirmatuc.  ejr  jLutb.prmudic.  Camcr.  in  verbo> 
fummaappellabilis ,  fol.  $7» 
28  Supcrioriquxftioni,tfcqucnsaffinisc(l ,  anintcrciTccon- 
iungi  poffit  cum  caufa  principali ,  ita  vt  cumulatio  fortis ,  & 
vfurarum,  fcu  intereflc,  (  cx  mora  cnim  1  crardarx*  lolutionis , 
auttardiusillaLc  pecunur,  intcrefTcdcbcriconltat,  quod  I.C. 
eft  vfura,  fccundum  quofdam,  lcg.fin.ff.  de pcriculo  ejr commodo 
reivenditiC,  1. 17.  cum  quidam  ,  §.  ex  locato,  j^.ff,  de  vfuris,  ctim fi- 
mihbits, )  faciacfummamappcliabilcm. 

lnquare,  indiucrfasittim  fcntcntiasciTc,  vidcrccft,apud 
Praiudic.  Camcr.^iutborcm ,  inverboappctlatio  itt gencre ,fol.  18. 
ey$6.ibit  appcllatio  in  Caincra,  tffoL  121.  in  yerboexceptto, 
ibi^de  exceptionib.vsvrc.  Compitatcrcm  qtucflionum  controuerfarum 
ejTc.  in  Procemio  foL  5.  Rutantum  de  CommifJ.  part.  tib.  8.  depro- 
cejf.  iud.  interrog  cap.  i^.nu.  \6.  Vldeturcftim  non  poiTccon- 
iungi ,  cum  vfura.  hntacccflio  forti*  &  dcbiti  pnncipalis ,  co- 
dcm lurc ccnfcn dcbcant.  Hinctrachturfumptus  iitistametfi 
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cxccdantqiar.titatcm  priuil  giodcfiniram  ,  g.?udcrc  tamen 
pnuilegio  dcbici  pnncipahs,  Codex  fabrianus,  Itb.  7.  tit.  15.  ds- 
finit.  16. 

Histamcn  ficfimilibusargumcntis,  non  putotantumdc- 
fcrcndum  cfTe^quinopinionemcxillimantium  pcnficncs  cef- 
fas,  pro  futid.-.ndaiurifdi&ionc  cumulan  poiTe,potiorem  ef- 
fc  ducam,  in  cuius  opinionisfulcimcnmm  ,  adduci  potenc 
l.ft plures.p.  §.  Z.fummee,ff.depac7is  ,  Summae  inquit  tcxtus, 
applicandasetiameflevfuras,  ideft,  vt  cognofcaturdcfum- 
ma ,  non  folum  fors  principalis ,  fcd  ctiam  vfurie  in  confide- 
rationcm  adhibcndz,  5c  ita  faepiusiudicatum  refert Notator, 
ad  Ordiftat.  Cam.  Imper  part.  L  tit.  z8  fol.  188  Atytftngcrus .cent. 
f.  cbf.Sy  num  f. 

Alijdiftm&ioncrem  expediunt,  dequa  in  tom.  4.  Symph. 
part.  1.  vot.  46.  num*  4. 5.  c"  6.  aut  vcrba  ftatuti,  leu  pnuilegio- 
rum  conccptafunt,  in  hunc  modum  t\t  Jpauptfaclj 

mcfjt  tm&rr  fcrrp  [uinfccrf  guftm  /  v.g.  fcnc/id  cft,  vtfors 

pnncipalis  non  confiftat  inrra300.fi.  tuncinterdfe,autvfuras 
coniungi  non  poffc,fin  autem  vcrba  Itatuci  ita  fc  habeant,£ajj 
fctc©ari)nicr-f  t>nbcrfcrq)buntWfT.  ic  ideft,  vt  caufa  non 
fit  infi a  di£tam  lummam  &c.  &  hic , coac  cruationctn  iorti* , 
(cu  intcrclfc  non  rcfpuendanvr  pcr  cam  conformis  nat  fum- 
ma  priuilcgio  &c.  Jtuthor praiudic  d.fol.  \  %  in  verbo  appclUuo 
ingenere ,  ibi quando  ovc.  H inc  putat  t  Grauatts ad  Gail.  concluf 
U^.pcnlioncsforti  no  effe annuintrad.ts.icd  foi rcm duntaxaC 
ipfam, in  confiderationemappcltabilia  lutnmi , duci , ex vcr~ 
bisnouifitma  Spirenfts  conucnttoms  Anno  \6oo.  §.  QOjfUTOf  UUlt 

and)((.foi.     ibi,  {Qa  tu  f\tit$x>nUr$Go.  Kari^guf&it 

JjauytQtllb  WiM.  Verum  in  conrrarium  pondcrari  potelt 
fequens  come£tura,  ordinationc  Camer.  /mp  part.  z.  titul.  28.  fm 
£}fit)  fctlfr  rltcl)'  2( .  in  pi  innpio,  &  Comitiis  Imperij,  Anuo  70. 
babitis,  $.  2UtfttWfeami  K.fJ.6u.  difpefitum  crat,  in  hxcvcr- 

ba,tuf:hmiurot)nfirni  ^avjcrltc^rn^amntrr^cric&t/ftirt' 
appcfliition  ©adjat/ ba  &K  jUatf  tm&rr  150,  #auvt$ut* 
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nntr  /  atigfftommat  vonbtnfoUim  I  fi  vi$  eonftitucnda 

ciTct ,  in  vcrbif  J^aupfgUte/  oDrr  f>au\>t$ttt*/dkcad\itn 
foret,cumuUtioncmfortis,  &vfurarum,  inCamera  Imp. 
admitti non  debuiflc ,  &  tamcn Mynfmgerut.d.  cent.  f.  obf.  85. 
num  r.  contrarium  &ita(arpiusiudicatumfuillcrcfcrt}&tc- 
mcntatisefrct,  Camcr.Impcr.  inaduertentixargucrc  ,  qu* 
confideratio  ctiam  fupcriorcm  diftinaionemfubucrtcrcvi- 
dctur. 

His  ita  digcftis ,  rcliqua  illaquxftio  clTc  vidctur ,  quid  pro- 
bandumfitdeexpcnfis,  cum  cnimillascondcmnatusinfcrrc 
cogatur,  leg.  ^.nonignoret.  Cod.  de  fruffibvses litium expcnfis, 
&  cum  fimilibus ,  vidcntur  di£ta  dc  vfuris  transferri  poflc  ad 
cxpenlas  ,  yJamr  tamen  relatio  2f .  fol  1^4. 4om.  r.  Sympb. 

>  ltorro ,  t  cum  appcllatio ,  tam  a  (cntcntia  ,  quam grauami- 
xicadmittatur  ,  tapitequinto.cum  fit,extr.  tstlemen.ficucboc 
titul.  cum  diftin&ione  tamcn  Iuris  ciuilis  a  Canonico  , 
cap.fupcr  eo.12.extr  boctitul.  Inquiramus,  quatcnus  afen- 
tenna  appellan  poilk  ,  &  quidem  dc  iurc  ciuiii ,  a  dcfiniti- 
uattntumrcgularitcrintcrpooitur  ,  leg.  2.  Cod.  de  Epifcopah 
4ndientia,leg.apertifiimi, Cod.de  iudiciit.  leg.  anteJeptimaCod. 
quorum  appetiationes  cfe.  Itg.fin.  Cod.  defentent.  ey  interlocut. 
fcquidem  valida  ,  nam  ab  inuahdis  &  nullis  fupcruacua  cft 
appcllatio ,  cum  Cnc  ca  dcnuo  caufa  induci  pouit ,  leg.  19.fi 
txpufim  f.  hoctituil.extonfenfu  y2^$.cum Procurator.  feod 
titul.  I.  2.  fi  cum,  l.  5.  certa ,  tf  toto  titul  Cod  quando prouocare  non 
efinecefie  ,  cf  toto  tituLf.  qua  jententUfincappelUtionecfc.  cap. 

,  1 .  cxtridefententia,  cfre  iudicata.  Ex  abundanti  t  tamcn  faepe 
interpomtur,  ita,  vt  fi  quis  ab  his  fcntcntijs  appcllauerit ,  & 
pratlcriptione  fubmotusfit ,  minimeconfirmctur  fcntcntia, 
«cc  tranfcat  in  rcm  iudicatam ,  fcd  caufa  potcrit ,  ab  initio  a- 
gitari,//.  19.  >MeamMaranta,part,6.tiues 'demum  fmurftn- 
mtia,pofin.\tf. 

Adferamusautemaliqiasinualidasfcntcntiat ,  fititaque 
lprixx5.a,fiabfcntis  condcmnatiofiat,hanc  cnim  nulliusmo- 
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mcnti  c/Tc,  conftatex  i.l,§.  Jtem  cumy  3  ff  qu* fcntentia fine  ap- 
pcllationecjrc.  inaudita  cnjm  caufa,  vcl  lnditta,  qucm  damnari 
aequitatis  ratio  non  patitur,  dc  qua  rc  fupra. 

Suffititautcm,  t  fidi£la.  fcntcntiactcmporc,  in  rtbushu- 
m?niscondemnatus,  non  fucrit ,/. -i  ff quafententia finc ap- 
pellat.  cyc.  I  dcqua ,  74»  §.  cum  abfentem  ff.  de  iudiciis,  l.  in  fentcn- 
ttii,  59.  §. final.fi  quii  ex  editloyff.  de rt  iuditata.  q  uarc  antc  fcn- 
tentiam,iudicium  in  hacrcdcmtransfcrcndum ,  l.fihomincm , 
tf.ff.  defifciujforib*  vt  cumco  rcpctaturcognitio,  hincin  fora 
dicitur,&  datur  citatio  ad  rcaiTumtndam  5cc.  quamuis  in  Ca- 
mcr.Imp.  alitcr  rcccptum  fit,fa&a  cnim  conclufionc,in  caufa, 
etiam  vno  litigatoru dcfunc"to,dcHnjtiuc  pronunciatur,A/}'f?/?' 
tHtt.  t.obf.Sf.  cent.j.  ob/.  71.  Cail.  lib.  1.  obf.  109  *1  i.ncq^  opus 
clt  hoc  caf u  citation c  ad reafTumendam,  concluilore fa£ta  in 
cauia ,  noHifSima,Spirenfi con*entione*AnnQ  1 6oo:habitay§.  ,5?adj ' 
tXIJI aUC^  U.foi.  76 f.  vidcatur  /.  nulia, x^.ibidem  Dd.  C.  dc  Proctt- 
nif.^Quodeo  producitur,  vtca  fa&a  fubmiiTione,altenitro  li- 
rigantium  mortuo,  ctiam(ldcmorteiudiciaiiterco(tct,ab% 
prxuia  citatione  tamcn ,  fcntcntia  in  pcrfonam  pvocuratous 
concipi  &  publicari  poffit yy\ftatutum  rcctffu  Vifitationis^  ^Arino- 
78. $  <&nfrfcrmnaci} lCtom  Symph.l.part.  1  tit.qn.dubiafoL  197. 
n.jf.tom  ^.partA.yoto.un.^.eyy>oto,i4chcaprincipium}]ctt  o- 
lim aliud  obtinui/Te  vidcatur,  G.uUib.  1  obfiop.n 4  Mynfcent  u 
obfSe.AMthorprtiud.Gm.inVerbofententiafol.w.tbi.dubM 
tur ,  vtrocj^  tamcn  dcfun£to  Proeui  atorc,  aliud  obtmct.</  Spi- 
renficonnentioncAnno  \6oo.§.  ®kicf)frmii(Tfn:c/b/.76$. 

Sccundb,  t  fententia  dicitur  nulla,  (i  contra  rcm  iudicaram  y$ 
f;t  hta,non  modb  (i  directo  primxfcntcntinecontrariafit  fcd 
ctiam  per  quandam  confcqucntiam ,  / poftfenten  9.  C  dc fcntcn- 
tm.cyimerlotutiomb.'omn.iud.\b\  Imperator,id  duobuscxeplis 
confumat,  (licet  fi  diucrfoe  fint,  valcat,vt  oblcruatum  in  qua- 
dam  caufz  refert  Rulantuty  dc  Commiffa.  hb  B.  dcproceff.  iud.in- 
*mc£..f,i2.«.i4.)quodcumhoctempcrameto  actipicdum,fi 
pnma  (cntctia  firma  fit,rc  pcrto .  n.  aliquo  vitio  in  ca;  poftcr  ior 
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p  .cualcr :t ,  /  fin.  Cod.  dc jcntcnt.  ejnx fineccrta  quantitate  efc.  VV 
dearui  /.  l.ff.  qux fententixfine appcllationc cjrc.  ls  namquc  con- 
dcmnatusi-iteihgitur,  qui  mecondcrnnatuselt ,  /. 4.  §.con- 
demnatumrff.dereiudic.  Vndc  rite fafta condcmnationc ,  ea 
contraria  icntentia  lubu^m  non  potcrit  ,  modo  huius  rci 
promptahabcaturratio  ,  /.  i.C.quandoprouocare  nonejlneccfie 
Wc.  cap.  10.  intcr,  extr.  de  re iud.  in  verbis>  dum  ctiam  quoniain  - 
dc  Pnuilcgijs. 

54  Tcrtio,  ccnfctur  nulla  (cntcntia ,  fi  ea  publicctur ,  aut  dc- 
clarctut ,  non  in  forma  debita ,  vt fi  non  fub  nomine ludicis, 
(ed  tcrtij  dcdarctur,  /.  2.  vbi  Dd.  Cod.  de  fententm>  ex  breuicuh 
&c.  cap.fin.  de  re  iud.  in  6.  Vantiua ,  dc  nuUitatibui  Procejf  cap.  ex 
dcfcclu proccjf.  num  yo.tom.^.  Sympb.  part.i.  Voto^.  numer.0. 
autfifentcntiaantehabitum  confilium  iurifpcritorum ,  idq; 
petitum ,  lata  fit  ,  ^tatbor praiudic.  Camer,  in  ycrboyfcntentia , 
fol.  3 1  ibijententia  &t.  vbi  rcfcrt ,  fcntentiam  ita  prolatam. 
iuftampraeberecaufamappellationi,  nam  etiamantiquitus, 
poflcaufam  vtrinquca£tam,in  confiliumlurifperitosadhibi- 
tosfuiffc,  &ficdeconfilijfcntentiapronunciaffc  ,  tonflat  cx 
BriffoniOylib.  r.  dc  formul  Roman.  Imp.fol.  mihi\\6o.  formula 
hodicitaconcipitur ,  rwcfj qfyAttnm 31*%/  &frDtrd}fe* 
ffUfytm/  ttftnncntoit  /  ic  Prolata  itaquefentcntia  ,non 
dc  confilio  lunfpcritoruTi ,  maxime  co  pctito ,  fcntcntia  non 
fubfiftet ,  quafi  ca ,  non  maturitatc  temporis,  iudicij,  &  mcru 
tis caufx*non ritccxcufTii , fed praecipitantcr,  lata  fit ,  contra /. 
2.  C  de  fcntentiis  cx  brcuiculo  %fc. 

35  Quarto,  fcntcntia  t  nullius  momcnti  ccnfctur ,  lata  contra 
lcgcs,fcuconfti:utiones,  (habentcnimin  mandatisludiccs, 
iudicare  fccundum  legcs,  quodpraeclarisauthoritatibujillu- 
ftrttTbolofanus.lib.  ^o.Syntag.  lurh&c.  cap.i. pojlnumcr.  1]  & 
o!im  in  lc^es  luraffcrcfr1 1  Briffonius,  deformul  KomJmp  lib  8. 
fol  mihi,j[±  lbi ,  vanjsporrb  decaufis&c.  Jvncetiamfit,  vt 
indires  iurcnt  fe  ludicit.jrosfccun Jum  conftitut.  Impcrij,  C*~ 
lolus  Qitintus,  in  confliiut  pcenaL  art.  3 C  4.  Gail.  lib,  1,  obfcr.  36. 
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num.  14. )  excmplum  in 1 1.  Cod.  quandoprouocarcnon esc. Uu  $. 
Jtemcumfeq  ff  quaftntentiafincappeU&t.Grc.  non  autcm  COO- 
traiusLitigatoris,/.  fi  exprcjfum^.ff.hoctit.iunelal.u %.itcm> 
z.  ff.  gua/entemidj  cap.  cum  intcr>  Ij.  extra  dc  re  iudic.  V.  g.  pctita 
pubiicatio  atteftationum,eaqucdenegara,cftcontra  iusliti- 
gatoris,  Mynfingerm.cent.  4.  obffi.  GaiI.  lib.  1.  obf.io^.  num.  f. 
idcm  ludiciutncft ,  li  concraaliquas  conflitutioncs,  autlcges, 
quaead  caufjm  pcrti  ncrc  vidcntur ,  pronunciet,  cas  ad  caufam 
noopcrtinerc,abhiccnimfcntentia,  non  vtnulla,fcd  iniu- 
fta,  appcllandum,  quaj  vidctur  cflc  kntcntia,  \4.  $l protatis^ff. 
dereiudic.  anhaec,  autillaconftitutio,  adcaufam  pcrnncat, 
cft  fadti ,  quarquarftio ,  in  potcftate  iudicantium ,  non  autem 
Iuns  aurhoritas  cft,  leg.  L  §.  4  quorum  ,jf.  adS.  C  TurpiUUnum 
esc.  leg.  ordinc ,  if .ff.  dd  munkipalcm ,  Dc  qua  rc  Duarcnm,  lib.  u 
dij]>.  cap.  41.  Robertm  jlurelienfis,  lib.4.  rcceptarum fcntcntiarum, 
cap.  ie.  idem  obcinct ,  fi  plurcs  pcrimpcritiam  iudicis  infoli- 
dum  condcmnati ,  cum  tamcn  fmtcntia  in  pcrfonas  fcindcn- 
da  c(Tct,h*cenimfcntentia  ita prolataliccccxpreflimcontra 
iuns  rationemnonfir,  cuninuliaLcge,  aut  conftitutionc 
prohibeatur,  nc  ita  pronuncictur,  iufta  tamcn  caufaappellan- 
di  cft,  /.  10.fi  qui,  $.  2.  quotiens,ff.  hoc  titul.  <f  tot.  tit.  C  fi  plurer 
ynafententia  tfc.  Codcx  Fabrianm^  lib.  7.  titul.  zi.  definit.  I.  aliud 
autcm obrincrct,  vtdi&umcft,  in  fentenria  lata ,  contraius 
cxprciTuin,</  l.i.e? dj.fi exprcflim^i^.  auteacontincrctcx- 
prcffum  iuriscrroicm. 

Ex  his  t  congruam  interprctationem  rccipict ,  /.  17.  Prafet,  "jy 
ff.de  reind-c  vbi  fpccics  fa&i  (ic  ponenda,Titius  pctijrccntum 
cum  vluris  aScmpronio  ,  Prafes  Prouincisc  condcmnauit 
Scmproniumin  iyo.  Scmpronius,cumanimaducrtcrct,hanc 
fcntcntiam  connncrc  jniquitatem ,  pura ,  vfuras  vfurarum  , 
qu*  lc^eprohibcntur,/.  ^f.finon,  §.  1.  ff.de  condicliQneindebitiy 
l.  29.phuuit.ff.  esl.vlt.  Cdeyfuris,  appdlauit,fcdnon  fccun- 
dum  legcm ,  quarfitum  ,  an  poillt  exigi  pccunia ,  fccundum 
condcmnationcm ,  ratio  dubitandicft,  quia  fcntcntia  conti- 
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nerevidcturexprclTumiuriserrorcjTi,  cft  cnim  contrad.  \.fin. 
Cod.  dev/urii:  Rcfpondct  I,  C.  Modcftinus ,  nihi!  proponi  cur 
iudicati  agi  non  poflit  ,  fcntcntia  cnim  non  cratipfoiurc 
nulla,  quiaprxfcsnon  pronunciauit ,  vfuras  vfurarum  debc* 
rijlicct in  eftc&u ,  &  vi  ipfa, fcntcntia  talis contincat, fi  Pfaefci 
dixiflct,  condcmno  Scmpronium  invfuras  vfurarum,  aliud 
obtincrct,  iurisitaq-,  crrorcxprcfTusvitiatfentcntiam.tacitc 
intcllcclus  nequaquam,  icd  efficit  fcntcntiam  wiuftam,  a  qua 
appcllandum  ,  leu  crror  in  hypothcfi  nonrcddit  fcntcntiam 
nu!!am,fcd  iniuftam,(ccus  autcm  (i  crror  m  thcii  dcprchenda- 
tur,  &  harc  cft  fcntcntia  /*  Pra/es,  ibidcm  fyftui.  An  autcm  fcrw 
tcntia  lata  contra  priuilcgium,nu)hus  momcnti  11t,qucftionis 
cft,&  cum  priuilcgium  dicatur,  LEX,  cap.  Priuilcgia^.difl.  5. 
fcntctiam  contra  Priuilcgium,tanquam  contra  Icgcm  latam, 
nulla crir.Con rrarium  tamcn  vcnus  vidctur ,  cap.fuboru, u» 
ibidem  Panom.  ext.  de  re  iudic. 

Quinto.tfcntcntiacftnulla ,  latacum  falfoProcuratorc, 
l.  licety  U^Cod.  de  Procurator.  cap.  innoflnt,  4  ext.  eodcm.  Quot 
autcm  modis  dicatur  Procurator  fulfus  ,  >ide glojjam,  in  L 
falfui*  ff.  ejr  L  fdfm  Cod.  de  furtia.  Vcrum ,  hic  nou  incom- 
modequarri  potcft,  anfcntcntia  lata  ,profalfaProcuratorc, 
rata  habcri  poffit.  Et  quidcm  Crauaus ,  ad  GatJ,  comluf  47; 
numer.^.  authoritatibus  ,  &  pra?iudicij*  confirmat,  id  ficn 
polTejln  quam  opinioncm adducitur  /  licct ,  ^6.jf.  de  iudiciisy 
vbi  dicitur,  fi  ratam  dominui  habucrit  rcm,  in  ludicium  rctro 
rc&ededuttamcenferi.  Quibus  acccdat  /.  cumdibitortf\j;ff: 
rem ratambaheri}m  vcrbis,infecutarat:habitaticnert&ea£turn 
vidcri.  Et  1. 1.  C  gutbtts  res  iudic.  Denjque,  imputandum  ci,qui 
talem  Pi  ocuratorcm  admi.crit;  argumento fegu ,  ita  tamen  c  §» 
3.  nunc ,  in  fineyff.  iudicatum folui, 

Porrb  ,  contraria  (cntcntia  non  minoribus  Icgum  pne- 
(idijsinnitividetur,  inprincipio  cnim  feciTcrt  hx.  iicet>  Cod. 
if  capit.  in  noflra ,  4.  extr.  de  Procurat.  qua*  rccte pcndcrata , 
ftjpradjfta  rclbjucrc vidcLtur,  Sccundo , (pcciali  rauorc  xta- 
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tijrcceptum,  vt  fcntcntia  lata  pro  minorc,  cumfalfoPro- 
curatoreratificari  pofllt.  leg.  nonco ,  14.  Cod.  de  Procum.  iun- 
ftaUg.  4.  fi  tntor ,  Cod.  in  quibus  caufis  rejlitutio  in  integr.  nccejfa- 
rianoncft.  Vndc  non  trahcndum  inconfcqucnti?m ,  lcg.fi- 
deicommifpiria  2$.  §.  3.  etiam>  ff.  de  fideicommijf.  Libcrtatibus. 
Vltimb  ,  pcr  ratiflcationcm  adueffarij,  iuj  altcn  pcrcipien- 
dum  non  ciTe,  yideatnr  Gail^  lib.  1.  cbfj^j.  Mjnfingerus ,  centttr. 
I.  obfer.  44.  VVurmfirui,pra{t.  cbf  tit  defententUy  obf.6.  Facbi- 
neus,  lib.  S.  illujlt  eontrou.  cap.  61.  CodcX  Fabrianus ,  lib.  2.  titul.  6. 
definit.  19.  Ub  fl.de  iudiciis ,  definit.  oclaua ,  libr.  quarto.  tit.  20. 
defin.fecunda.  W  iib.  8  titul.  23.  defin.  $6.  vbi  rcfert ,  tra&atum 
fuiiTe,exceptiones,quxrcddantiudiciumrctrb  nullum,  qua- 
lu  cft  hec  exccptio  Procuratoria  ,  qux  nafcitur  cx  dcfc&u 
mandati ,  pofic  fupplcri  pcr  Iudiccm  ,  modb  rcfultct  cx 
a£tu. 

inhacopinionumconfli&atione ,  fcicndum  remebde- 
du£r,am ,  fidemeritijcaufxprincipalisconftct,  adcb,  vtfi  et- 
iam  vcruj  Procurator  adfuiflet,  qucrclanj  dc  ha:  nullitatij 
fententia,cau{aceciditfct,  hanc  exccptioncm,  h\G  Procura-  • 
torij,  inConfiftorio  Summi  Principij,  ficutnecinCamera 
Impcrialiattcndi,  quiahxccxccptio  fit  dc  apicibusiurij,  leg. 
fifidsiufor,  19  §.  4.  quadsm.jf  mandati.  Quorum  rationcm 
nonhabcndam,  infralatius patebitin capite yltimo.  Si  tamcn 
ab  huiufmodiProcuratorc  aliquid  allcgatum  fahb,  &hoc 
modb  confecutum  cum,fcntentialudicu  proponatur,  quc- 
rcla  rci  admittcnda  erit. 

Scxto  itaque ,  T  fentcr.tia  a  iudice  lata ,  falfis  inftrumentis ,  39 
auttcftibus  corruptis  circumfcr  ipto,  nulla  cft ,  /.  quiagnitis,  11. 
ff  de  exceptionib.  qua  cauctur.  Etfi  rcs  iiidicata  eflet,ex  h\Gs  in- 
llrumentis,  fi  poftea  falfainueniantur,necrciiudicatxprx- 
fcriptioncm  opponi  &c.  vnde  confcquens  vidctur  ,  fcn- 
tcntiam  cx  Inftrumentis  falfij  Iatam  ,  nulliuj  momcnti 
clTc. 

Sccundojtinc^nfidcrationemvocanpotcfty.yf^/j^t? jfde  40 
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fdlfis,  vbiinquit  ModeflinusL  C.  Si  quis  obrcpfcrit  Prxfidi  Pro- 
uinciae  tam  pera&a ,  quam  pcrhbelli  intcrpdlationcm  nihil 
agcre,  quae  vcrba  cmphafim  habcnt. 

Tcrtio  adducitur  /.  j$.fi  Prator,  ff.  de  iudieiii,  in  hxc  Verbd , 
fi  pcr  dolum  (ciens  falfo  aliquid  allcgauit ,  &  hoc  modo  con- 
iccutumcum,fentcntiaPra?toris  liquido  fucritapprobatum, 
cxiftimo,debcrc  iudiccm ,  qucrclam  rci  admittcrc  &c.  ncc 
cjuidquam  facit  ibi  contra  abfcntcm  latamciTcfcntcntiam", 
quia  I.  C.  non  vim  conftituit  in  abfcnria,  fcd  in  co,  quod  rcli- 
gioncm iudicantis  falfisallegationibus  circumucncrit  ,  {  u 
quod  obrcpfcrit.practori ,  /.  i6.  cum  veror§.  bec  S.  C  8.  verficul. 
proinde,  ff  defidecommifl.  Ubertdtib.  in  cadcm  cauia  cenictur 
fcntcntiacxfalfisTcftibusIata,  l.\.fdlfdm,  C  ex fitlfis  inflrum. 
&c.  &  pcr  rcgulamgcncralcm ,  /.  inexerccndn,  C.  defideinjhu- 
ment  quodquepronunciatioocinftiumcntorum  ctiamtcftes 
contineantur,  /.  notionem ,  9^.  $.  z,  inflrumentorum ,  ffK  de  verb. 
fignifiut^ 

4f  DilTentiunttamcn  t  quidam  intcrprctum ,  dd  Liiuus  33. 
ff.  dereiudic.  cooftituentcs,  fcnt^ntiam  l-tamcx  falfis  inftru- 
mcntis,  vcl  tcftibus,  non  c/Tc  ipfo  iurc  null  am,fed  opc  reftitu- 
tioms  in  integrum  efle  rctra&andam ,  dutboriuted.  /.  $5 .  diuuu 
vbiI.C.CdUiflmus,eS  jldridtiuslmpeutor  prviuncidnt.  Iudi*  ^ 
cantc co  f  Jfis  tcftimonijs  conf  piraticnc  aiuci  farioi um, ufti  - 
bus  pccunia  corruptis ,  Rcligioncm  iudicis  cire  umucntam  cf- 
fc,  in  intcgrum  caufam  rcfr.tucndam  &c  quarc  kntcntia  no 
crit  ipfoiurcnuIIa,cum  idquodnullum  ,rclcirdinonpoffitt 
leg.  c.  thtm  etfi ,  Vcrficul  pofl dcfunclum  ,ff.  de  iniuflo,  rupto,  irrit§ 
ejre. 

Secundo^tranfa&ioncm & fcntcr.ram :rq'.'.:p3rari,/rg  20. 
nonminonm.  Cod  detran/htj  i'lam  autem  cx  f.iJii>  inftruineo- 
tisinitam,  bcricficiorcilitutionisin  micgrum  etlc  icirindco- 
darn,  conftare  fx  /  fi ex fitifis,  Cod.  eod  tit. 

Terrio,  fcntentiam  ex  falla  cauhprolntam  nonelTcnul- 
hm}pQra.\lcgmkFdcbinco,  hb.io.corumi  rrf/>.8$. 
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Quarto ,  fentcr  tu ita  pronunciata,  Ikct fit  miqu<i9 t  imcn 
non  eft  nullius  momcnti,  cum  non  concra  iuns  ordmcm,  (cu 
fubftanculia  mdtcrj ,  kd  fccundum  allcgata  &  probatalata 
fit. 

Quibus  accedar,  quodprobationcsnonfintdcfubftantia 
iudicn,quarepottuscontraiuslitigatoris,  quain  contrafub- 
ftantialia,  piocciTusiudicianj,vid©turhocinodoprolata.- 

Dcnique  inftat  AJenochws,  dearbit.  iudic.  lib.  z.  cvitur.  I  ca/k 
15.  probationcsnon  pcrtincrcad  fubftantiam  fcntcntiae,vndc 
compcrtisfalfisinfrrumcntis,nonipfoiurcannuIiarifcntcn^ 
t iam,  cum dolus,  qui  falfi  lubftantia-iit,  non  rcddat actum  ip- 
fo iurcnulium,  /  penult.  C  deinutilibus fiipuUtio. 

Huic  quaeftioni^umfuavtilitasconftct,.  proptcrtcmpui 
pctendsc  reftitutionis  in  intcgrum,  /.  vlt.  C.  dc  temporibtts  in  w- 
tegr.  reJHu  Rcs  paulo  altiusrepctcnda ,  fi  haec  opinio  fimplici- 
tcr  (equcnda  cftct,  manifcfto  exfurgct  iniquitas ,  cum  dccurfo 
quadricnnio,  fcntcntiaitalata,  rctra&an  nonpofllt,  contri 
iuris  fcripti&xquitansrationcsprodcrircircumucniiTciuiii- 
cis  Religionem ,  quod  fcrcndum  non  cft,  proptcr  cxprcflam 
dccifioncmtcxtus  m  fuirationc,  qua*  gcncraliscft ,  int.  1.  C.fi 
tutor  yelcurator^fitifis ailegationibtis  ejrc  Quarc  t  rcm  lta  digc- 
rcndam  puto,  aut  cnim  ad  impcdiendam  cxecuroncm  ,  quis 
fc offcrt  ad  liquido  probandum , aducrfai itiui  faUb  quid alic 
gafTe ,  &.hoc  modo  cum  confccutum  ,fcntcnna  ludicis,  idco- 
qucita  iudicatum,excqui  nondcbcrc.fupcii.dcndum  abcx- 
ccutionc,«/>  fupereo,2.  ext.  decriminefiilfi,  &  citra  bcneficiuoi 
rcftitufioimimrt  grum,  cxceptionefetucri  parent, /./?».  C, 
fiexfaifis  iujlrumemis  d.  I  fiprxtor,  jf.  qux  in  hi<  tcrrninis  lo* 
qiiitur.  Pancrwitanus,  incapit.jcum  -venerjtbUis>ext.de  cxccpthn.. 
Fulgofius,  Mciattts,  inl  fi cxfiilfis,  C  detranfjciiowbui  ,  &  mcri- 
to,  ncmmi  cuim  prodcilc dcbet  improbitaj,  fcu  imJitia :  Sio  - 
autcm  fcntcntiam  cxccutam  propoiumus,  quo  remedio  Ix- 
fofuccurrcndum  ,  decurfotemporcpctcndxreftitutionij  in 
intcgrum  i  Hujc  dcferunu*  duo  bcucficia  ,ad  retrattandam  - 

V  3 


Digitized  by  Google 


'  a,cfciurccnimnon 
tranfiL  otcrttincencare  querc- 

lam  falii, »  '  wl.i.CfiexfaJfisw- 

injirnmen.  i  m  .  :  .<:e  exccpt.vbi  commnniter 

tanoiuftXyCap UtCtCAttfth.  ,  ;>robaf:onibus ,  vbi  quercla 

frlfiintentatacrat,  quimifci...  i  annos,exerccre  potent,  d, 
cap.  6.  cnm  ycncrabiiis.infinc.  Sio  vcrb  ab  hoc  bcncricio,  fcu  au- 
xilio,  rationc  tcmporis  fecxctuium  vidcac,  diccrc  len  tcaat  iam 
nullam  poccric,idq-  fubfcquentia  euincunc. 

Primo  mutth.  C fiex  faifis inflrum.  vbi  dicicur,  rei  iudicacar 
excepcionem  non  obihre,  ne minima quidem  iacta mc.itio- 
ne,  rcftitucionis  pnus  impctracae. 

Secundo,  d.  I.  quidgnitis,  lt  vc  fupra  oftenfum. 
Ncc  moucor ,  dicl.  leg.  diutts,  53.  ff.  de  re  iudicata,  caufam  in 
incegrum  rcfticucndam  cflc  ,  ergononcrit  nulla,  leg.cum* 
te  ,  2<.  ff.  de  doio  m*lo ,  leg.  in  canfx ,  16  jf.de  minoribus,  cum fi  - 
miiibut .  duplicem  enimincerprccacionem  recipere  porerit, 
primaeft,quodvcrba,inintegrum  rcftitucre,  nonfcmper  fi- 
.gnificent  iilud  cxtraordinarium  Prxtoris  auxihum,  quore- 
*  fci  ndun  tur  ea ,  quxipfo  iure  valcnc ,  fexHignificent  icerarc  co  - 
gnicionem  ,  ex  integro  agere,  feu  caufam  itcrurn  tra&are , 
leg.  prima.  Cod.  defententiis ,  ex  bremcuio  e?  c.  ieg.  tertia  non  inteili- 
gitur,  §.  $.  dium  iuntfd  ieg.feptima.  fi  Ftfctis ,  ff.  de  iure  Fifci ,  vbi 
dicitur,caufasFifcalcs  dccifas,  non  intcruenience  aduocato 
Fifci ,  uullius  momenti  eife,  &  tamen,  ditl.  §.  diuus  c*ut~ 
tur,  cau{asitaiudicatas,inintegrumelTereftitucndas,  crc/c- 
ganterin  ieg.fecunda.  probat.  tcxt.  cx  intcgro  inquiunt  Impc- 
ratores ,  dc  caufa  audiuntur ,  Cod.  fi  exfaifisinftrumen.  cyc.  quia 
prcefcriptioreiiudicatx,  locum  non habct,deli£ticnimad- 
-miJjigrauitas,  &pcrnitiofumpcrfidia!exemplum,  idpoftu- 
tat.  Ineaecm  conditionc  erit  caufadecifa,  periuramentum 
neceflarium ,  vt  Ioqtiuntur  vt  nontranfeat  in  rcm  iudicatam  , 
fcd  probata  fahit«eiuramcnti ,  exintegrocaufatia&anda  , 
Ug.  tcnia.  ndnwtendi,  ff.  de  iurcittrando  &c.  i.  I.  Cod.  de  rcbus 
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crcditiszfc*  Rationcm  huiusexplicat  CuUciui  libr.  18.  obfcap^ 
3  j\  Ncc  referr,  fi  quis  inftct,fcntcntiam  ipfo  iurc  inualidam  ci- 
(c  ,.  dctc&a  prius  fallitatc ,  per  rcftitutionem  in  intcgrum  , 
cum  cnim  principalibus  conftitutionibus  manifcfte  cauca- 
tur,  rci  iudicatae  ex  falfis  inftrumcncis  latae ,  prxfcripcio- 
nem  non  opponi,  nuilafa&amcntione,  remtutionispriuj 
impctrata? ,  hanc  neceiTariam  contra  mcntcm  conftitutio- 
ncm  dicinon  potcrit.  Sccunda  intcrpretatio  eft,  ad  dift.  i 
diutts,  vcrbumreftituercrc&caccommodariadca,  quae  ipfo 
iurc  nulla  funt ,  difl.  leg.  $..•§.  dsuia,  inntta  lcg.  7.  ff.  de  iurefif- 
fi ,  ficuri  dc  verbis  rcfciodendi ,  retra&andi  &c.  dicitur,  leg. 
ambitioft,  quarta  iunfto  §.primo.ff.  dedecretvs  abordineeSc.  leg* 
tx  faeJo ,  43.  §.  Lucius  ff.  de  yulgari  ejr  pupiUari fubflitut.  leg  iu~ 
rkgentium ,  §.pacfcar  ,ff.  dcpaftti ,  leg.  i]6.ff.  de  "pcrb.  obligat.  I. 
1.  §.  l  fedfi  Pnetot in fine ^ff.dtFemt^Lu  C.  de  rcfdndenda  ven- 
ditione. 

Et  huicopinioni,  quamdcfcndimus,fubfcrjbunr,  Cunu- 
vus,  Duarenui,  ad  d.  1, 33,  diuui ,  quamuis  etiam  a£tioncm  in 
fa&um ,  in  iudicium  deducerc  non  prohibcatur^/.ywiMowfw, 
ifffdefalfis,  camqucad^o. annos,  iomnes^o.  Codrdepram 
fcript^io.  annorum,  (  quod  &  in  quercla nullitatis receptum 
eft,  Marantapart.  6.  titul.ejr demumfeuurfententia  ,  num.  1^4.  ) 
quod  co  producitur ,  vt  illa  faifa  allcgatio,  fcu  fcntci;  cia  lata  cx 
falfisinftrumentis,  nonconhrmctur,  per  appcllauonem  in- 
terpoutam ,  lcg.  fi  exprcfiim ,  ibUem  Barth.  ff.  hoc  titui  tom.  2. 
Symph.par.z.yoto,  48.  numer.  39.  Ratioeft,quu  fallaailcga» 
tio,  commifla  in  fentcntia  prima ,  cenfcrur  inc/Tc  lcntentioe 
confirmanti,  /.  l.  §.  I.  Vcrfic.  fed etfi,ff.  qutt fcntentice fiuc appclLu 
cfc  Sentcntiacnimappcliationis  (crcfcrtad  pnmam  lcntcn- 
tiam. 

Vt  autcm  t  quis  ha?c  fibi  auxilia  rcfcindcnda?  ftntcn-  44^ 
Ux  polliccri  poflit  ,  ncccflarib  fnbct  ptirr.o  ,  vt  Jjquidb 
probct  ,   falias  allegationcs  ,  inftrumcrta  falfa  cenfc£bi 
tuific,  d.  i  fi  Pmor  ^fcptuagcfimaquima.  yeifid  MarteUui  fff  de 
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tuditik ,  liquidb  inquam ,  id  cft ,  ita  perfpicue,  clarc  5c  dilucide 
jroband  :m,  vt  id  ita  habcre  iu  Jici  hqucre ,  &  conftarc  proba- 
-tione  poffit  >  Vt  exponit  Robcrtus,  reieptarumfentent.  libr.  j.  u  ■ 
fti.  2. 

Secundo,fecundumquofdam  requiritur  quodtefteffalfa 
depofuerint&filfacorruptj  dixcrmt,  Dd.  ddd.  L  diuus,  $$.  que 
vtrumquc  rcquircrc  vidctur  ttdp.  o.  licet  cdufitm.  ext.  depmb.it, 
iti,  Quodcotrupti  falfa  dixillcnt  &c.op.  ficut.  9.  cxt.  dc  tcfti 
bus,ibi,fecorruptosdicunt  Tcftimonium  pcthibuifTcfalnta- 
C  &c.funtramcn,  quicxiftiment,  altcrutrum  iufficcreargu- 
jnento  inftrumcntorum,  cum  cadem fit ratio ,  /  in  excrccndi$t 
C  defide  inflrum.  dcinde5probationcm  vtriufq^dtfficilcmcflc, 
cum  clam  &  occultc  corruptioncs  ficri  folcant 

Tertio,fi  tcftcs  corrupti  probrntur,falfadixiftc  pracfumun- 
tur,  /.  ujf.  defslfis,  &  hanct  opinioocm  aequiorem  puto,  fuf- 
ficcrc  videlicet  corruptioncm  tcftiumjicct  non  doccatur,  fal* 
fum  teftiinonium  dixiflc,  aut  fi  appareat  falfos  teftcs  eiTc,  non 
ttiam  corruptos,  hxc  inquam  fumma  xquitate  fubnixa  eft,  vt 
denuocognofcaturdcraufa,  Scanimaduertaturin  Tcftes,co- 
rumquc  corruptorci ,  in  cuius  opinionis  corroborarioncm 
adduci  poterit,/.i  . terttd.  C  de  fdlfis  inftrumentis,  d.  L  diuu*>  ver- 
fic.fi  tibi  probduerit,  ibidtm  Duarenus  efc.  I.  $  §.  c.  llulia  ff.  de  Te- 
fltbus.  L  fiquis  teflib.  17.  vbi communiter,  Dd.  ey  Gilkennum.  19. 
Cdctefltbus.  Sinautemquisadvtrumquc probandum,fcad- 
ftnnxcrit ,  non  ahtcr  obtincbit ,  d.  cap.ficut ,  o.  ejr  d.  cdp.  licet 
cdnfsm,  9.  Et  hxc  dc  tcftibus. 

Sinautcmtdeinftrumentisquxramus,  quibufdam  vidc- 
tur,  dolum  adu:rfanj  interuenire  dcbere,  fcicntis  inftrumenra 
falfa,  l.fi  Pnetor,  Vcrfic.  Mdrccttut,  ibi.  Si  pcr  dolum  fcicns  fiffo 
aliquidallegauit  &c.  conrranumtamm  verius  vidctur,  idque 
authoritatcr.</>  6.  cumvcnerdbilis^ext. deexceptionibw ,  vbi  fcn- 
tcnatpratextufiilorum  inlhumcntoruin,  vfqucadzo.an- 
nojrctra&atur,  nulla  mcntioncfi&adoliaducrfapj  intcrue- 
Dicntis,  fccundo  tot.  tit  Cfiexfalfisinflrum:  quo  cauctur ,  fi  cx 
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falfis  inftrumentis ,  vcl  tcfhtionibuscjrcumfcriptamciTere- 
iigionem  iudicantisdoccatur,  cxinrc^rocajfamaudicndam. 
Tci  rio,cum  fcntcntia  xq-iipirrrtur  tranfacuioni^quae  rctra£ta- 
tur,etiamfi  produccnsdcf/lfitatc  inirruinentorum  nihilfci- 
ucrir,  B.trtboltts.Saltccttts  Ufiny  Ful^oftus,  Ofircnfts,  inl  ft  exfist- 
fis,  C.dctrunftclion.  idcm  luris  obnnebit  in  fentcntia.Dcmquc, 
/  C.inl.  qui  agnitis  ff.de  exccptiombus ,  vim  prarcipucfacit ,  in 
inftrumcntis  aperte  falfis ,  Iudcx  tamen ,  qui  de  caufa  cogno- 
fcit,  pro  fua  humanitatc,ita  rcm  temperabit,vt  fi  per  crrorcm, 
ciufmodi  inftrumcntaprolatafint,  ignofcendum  ci,  quitalc 
quidquam  protulcrit ,  fin  autcm  confcius  rucrit  falfitaris ,  pro 
menfuradelicli,  conftitucndum  in  cum,  Tex.  elegansfini.  $1. 
dium,ff.  adLegem  Corneliam,  defulfis.  Tcrtio,  1 &vltimo,quod 
praecipuum  eft,  rcquiritur,  iudicem  fccutum  fuiflc  fidem  fal- 
foruminftru  ncntorum,  tk  latam  fenrentiam,cxfaIfisdepo- 
firionibus Tcftium.  Scnonaliundc,  tLLfi  Prator,  y^.ff.dein- 
diciis,  1. 1.  c/  j  C.  ficx  falfis  inflrumen.  cap:  xu  cnm  1.  ejrJl.  extr.  de 
fententia  t?  reiudicata. 

Supcrcft,  vt  argumcntii,ptofccundaopinioneaddu£kii ; 
rcfpondeamus. 

Ad  d.  L  diuus,  quod  attinct ,  cam  fupcrius  commodam  in- 
tcrpretationcm  rccepifiTc,  arbitror. 

Adfccundumdicendum  ,  fi  caidcns  calamnia,  Scdolui 
tranfigcntis  intcrumiat,  produccntis  falfa  inftrumenta,tranf* 
a£tioncmitainitam,ipfoiurcvitiari,/.  infummaf6s.%.  1  .ff.de 
condittioneindcbiti,GiUcen>  inLfnbpmcxtn,  num.  II.  C  detranfa- 
dionibus. 

Ncc  obftat ,  t  quod  ini.  ljiexfalfisy  C.de tranfaclUnibus >  ^ 
mcntio  fiat  rctrattationis ,  duphcitcr  cnim  hocfubmoucfi 
potcft,  prirnb  ,  quodfecundum  quorundam  Dd.cxpofirio- 
ncm,  ibi  nullus dolus rntcrccflerit,  vnde  necc/Tano  alio  rcmc- 
diofuccurrcndum  ruit,vcl  liccthacvcrbarcfcindcrc,  retra£ta  - 
rc&c.  pradupponant  a&um,  qui  antctcncbar,  rcclcramm 
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accommodariadca,quicipfoiurenullafunt,  /.*.  §.  i.Jf.  defe- 
uis^  cu«n  fupraaddu&is. 

A  i  tcrtium  refponden  potcn\quod  fenrcntiaaiudicc  falfa 
teftirnomjs,  vcl  inftrumcnns  circumfcriproIata,nulIafit,  id 
dchtti  admuTigrauitatem  ,  &  pcrnicjcfum  perfldiar  cxcm- 
plumconciliarcquodautcmibidcm  dictum,  probationcm 
noncflc  dcfubftantiaiudicij ,  illud  noniimpiiciter  vcrum , 
perglojf.in  cap.  Ecclefia^  £  Maria,  ext.  de  Conjlitut.  Maranta^part. 
6.tit.  Etdemumferturfcntentia^nu.  *9.  VVcfenb.  in  pamit.de  rt 
iitdic.  num.  7.  Scmpcrenim  vcrc,  vcl  perrcpizlcntatior.cmin- 
tcrucnit,  &  quamuis ludicium  finc  probanonc  {ubfifterc  pof- 
fit,  lla&or  in  pFobationedefiriat,  /.  qui  accufirc,  C.  detdendo,  (1 
tamcn  paratuiquisfit.probationcsinfciie,  Iudex  lllasrccipc- 
rc,8cdcmumntcdliscxcuiTispronunciarcdcbcr,  Dd.  adh 
Jlatuimm,  C.  dejcntentmex  breuiculo  reciu  ctfi  dc  carum  falfitatc 
quis  doccrc poflit ,  fcntcntia  rctra£tanda  ,  quatcnus  dc facto 
cxecutioni  raandata  cft ,  hic  autcm  co  pertincnt ,  non  idco 
fcntcntiain  cxfalils  jnftrumcntu  latam ,  nuilius  eflc  momcrv 
ti,c6  quodqucrcla  nullitatis  intcntari  pollit,aut  quotiefcunq-, 
alicuidcferturea,fcntcntiafit  nulla,  quia  contra  fcntcntiam  , 

J|uxtranfi]Te  videturin  rcmiudicatam,qucrcladcfeiri  potcrir, 
editaintelligeda,vt  contra  rcmitaiudicatam,pluraremcdia 
dcfcrantur, quibus  fi  faJlitas  dctc&a  fit ,  abfq;  in  integrum  re- 
ftirutionc,omuianuIla  clTc  ,  &  itadc  principali cauladenuo 
qua:rcndum,'W4j>/.  L  Cod.  de Muocatn diitcrforum  iudiciorum* 
4£  fcntcntiaminquam,tnulliujmomctic(ie,quiafaIiJtajin(rru- 
mentoruinficiatfcntctiam  vitiointiinfcco  &formaIi,5c  fur> 
ftantia  rei  iudicataeabfit,faifa  .n.  fcntcntia  non  eft  fcntctia  &c 
fcntcntia  tamc  opusc(T,quadecIaratur,fcntctiarnciTcnulIam 
vclinitanda,&dc  intcgrocaufamtra£tanda,proutpaiTim  dc 
j^dicuntur,  quae  ipfo  iurc  fiunt>fcntenriam  tamcn  dcclarato- 
riam  rcquiri,  Gaii,  lib.  2.  de  Pacepublica.  cap.  5. 
50      Ha&enus  t  dicladcfentcntialatacxfaiuiallcgationibuf 
optimo  iure  tran 3 f crri,  &  produci poiTunt, ad unaudata fub  & 
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obrcptitic  nnpetrata,  vt  compcrta  ipforum  falfitate ,  non  fo- 
lum  mandata,  fcd ctiam  ca,  quae indeconfcquuntur , cciamfi 
fcntcntix,  fmt  nullius  valoris ,  CApit.  conflimtus ,  cxtr.  deRcfcri- 
ptin ,  capit,  fin.  extr.  dcprabcndis  ,  vbi  rubet  Summus  Pontifcx, 
omniairntadcccrni,  quaetaicmandatumfubfequutafuerant. 
Quibus  rcfpondct  cap.  $1.  ttd AudienttAm,  cAp.  cumdileclA,  ziext. 
de  Refcriptis,  eIcganter«/>.  16.  dicettti .cumfeq  tfc.  2j\  q.  6.  idq-, 
ron fine  rationc,corrupto cnimantcccdcntc, & fundamcn- 
to , neccflarib  quoquc corruit  confequcns.  Huc  acccdat  /. fin. 
jf.  de  cvnfliMApecuniA>vbi  probztur  3Gmcndic\\im,  vcl  falfa 
pcr(ua(io  caufam  dat  contra&ui ,  non  valcrc  vlio  modo  , 
quod  indc  fccuwm  cft  ,  quae  ratio  ad  iudicia  cxtcndi  poteft , 
cum  perharcdcueniarurad  lcntcntbm  ,  vt  in  fimih  rationc 
dicit  lex,  cum  leg.  46. ff.  dc  fideiujfor.  eiegantcr  Iuris  Confuit.  in 
Ug.fiquis.v)  jf.  defalfis  ,\b\iu  Rckriptum  refcrt,  Si  iibcllo 
daro  ,  aducifariustuusveritatcmin  prccibusabcodatis,  non 
adiccit,  fubfcnptioncvti  non  poteft,&c.  Olim  cnim  libcl- 
lis  datis ,  Imperatorcs  fubfcripfiiTc ,  confiat  ex  Brrjfonio,  libr. 
defortnul.  Roman  Imper  fol  mibi ,  192.  &  fol. $  14.  cum  feq.  vbi 
excmpia  5c  authontatcs  palTimadducit,fiitaquetquidobre- 
ptum  lit, nihil  agit, inquit Tex. in d. l.is).  im6  pocnam infcrrc 
tcnctur,ctiamfira!fum(impIicitcrdicatnarrando,n[  l.fiqun  > 
quamuisqi:idatnrcquirant,falfum  obrcptuci  fuiflc  ,  narran- 
do  &:  probando,  quos  irfznMenoc  h.  Ub't.  dcArbk.  iudic.  centur. 
4.  cafuy  514. 

Hinc,  in  Camcralmper.  compcrta  f.Ilitatc  narratorum, 
annullantur.caflantur  tmndata,  cumcxpenlls&c.  yidantwt 
tradita, in tow.  4.  Sy  vtpk p*rt.  t.  Voto,  24.  a nitA.  yfifrad  14.  Gail. 
Ub.  \.  obf.14.  n.t. 

Pcrlcquaniu- &  aliasfcntcntiasnullai,  a  quibus  appcllare 
non  cft  neccfTc. 

Scptimoitaqj  t  vcnaIcsfcntrntix,quxacorruptisiudici-  52 
busprofcruntur,r.ulhu\  mo  •.cntil  jnr,cirra  mterpofitaepr' 
uo cationis aux  1  liu .  13  >/  Ifahx Us, C  qiundo pro '.itcare  no  efl  t; cccflc , 
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dequa  rc  plenius  confulc  tit.  inflit.  de  obligat.  quaquafiexdeli- 
(lo  cTc.  I.  ex  maleficiis ,  §.fi  iudex.  ff  de  obligat.  tr  affion.  I.  ylt.  ff. 
de extraordin.  cognit.  l.Xyfilius.cumfiq  ff  deiudiciu3.L6.ffad 
LMiam  repetundarum,  tot.  tit.  Cod.de pcena  iudicis ,  qui male &c. 
cxtat  in  hanc  rem  /.  12.  tabularum^  ibidem  Balduinus,  cap.  fl.  lu- 
dex,qui  ob  rcm dicendam ,  pccumam  accepifTc  con u idtus  cft, 
capitc  puuitor,  huiusrei  excmpium  vctuftiilimum, cxtat,  in 
hiftona  Cambyfis  Pcrfarum  Regis,  cjui  mali  cuiuldam  Iudicis 
cxcorporc  pcllem  detrac1am,fcllar  intendi,in  cacj,  filium  cius 
iudicaturum  confiderc  iuflit,  ValeriueMax.  iik  6.cap.  y  in  fine9 
&  fane  totius  iuftitise  nulla  eft  capitalior  pcftii ,  quam  horutn 
iudicum,  quidummaxitnefallunt,  idagunt  vtboni  vinvi- 
dcantur,  &c  &  nihilominus  animaducrtcndum  in  illum ,  ct- 
iamfi  rc£tc  iudicct,  praemium  tamcn  indcrcmuncrationiscx- 
fpe&at,  quia  fraudcm  in  Dco  pcrpetrat  ,  &  luftitiam  quam 
gratis  impcrtiri  debuit,acceptioncpecunise  vendit,  cap.  66.  qui 
ie£!e\  u.q •  J.  De  pccnaiudicu  corrupti,  yideatut  Mmocb.  lib.  2. 
dearbit.iudic^cent,^  obf  tfl.cumfiq. 

Odauo,  t  fcntcntia  rcuocatoria  prioris  nulUeft,  /.!.  C.fin- 
tentiam  refctndi non poffe,  I u dcx  en i m  fiuc  Qrdinarius,  /.  Paulus , 
42.  /.  quod iufiit,  14.  /.  ludex,  tf.ff.  de  re  iudic.  l.fi  operis^  1 4.  cum 
l.fiq  C.dep*KH>  l  Diuiy  i^ff.eod.  tit.  fiucdelcgatus,C4^.  9.  in  li- 
teris,  cap.  58  fignificantibut,  ext.  de  offic.  delcg.  ( iue  arbiter,/.  quu- 
(em,  ip.§.  2.  ynde,ff.  dearbitris,cxccpto  foio  Principc  4i  §. 
ff.de quaflion.d.l.  Diui  27.  ientcntiam  rxuocare,mutare,cor- 
rigere,  caquae  pcrtinentadfubftantialia  fententiae,  non  pof^ 
iwtidiflH.Paulus ,4.1.1.  ^.acldy  §.iJ.acloru^my^6  I  61.  cum 
qu&rcbatur^  ff.de  re  iudic.  /.  .2..  ybicommuniter  Dd.  C.  de  fintentm 
ex  breuiculo  recitandis,  femel  coirrv  fiuc  bcnc  fiuc  mac  fun&us 
cft  officio,  quod  fignificat  jlpuleim,  hisyerbis.  Pro  Confulis 
autcmatabcllafcntcntiaeft,quxfemcl  lc£ta,neq-  augcn  litc- 
ra  vna,ncq-5  aurcm  xrvnui  porcit,(ed.vtvunquc  rccitata  cit,  Pro- 
uinrixinftrumcntorefertur  ,  apudBriffbniumde  fotmnl. 
Kflw.//w/u/«/.wi<6;,4^  fi  ffde 
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quxfiionA.  27.  Diui.ff.  de potms^yideatur Cuiacius  Jib.  to.dfer,. 
cap  $2.  Menocbius,  lib.  de  arbitntr:  iud.  vq.96.cy 98*  Quodno- 
tandum  contra  1  udiccs  huius  tcmpcftatis ,  cjui  gratia ,  vclam- 
bitionc  ducti,  adltbcllos  partium,  autaltenus,  mutant,  corn- 
gjnt  fcntcntias  &c.  reliquatamcn,quaeadconfcqueiiam  fcn- 
tcntiz pcrtmcnt,  fupplcrc  poffunt,  d.  I.  Paulus,  42.  dummodo « 
id  codcm  dic  fiar,  vt  fru&us  &c.  Baldu&in  1. 2.  C,  deyfuris rei  *#- 
dicdtx  ,  itcm ,  declararcfcntcntiam  poiTunt  tcnorc(cntcntix 
pcrfcucrantc,  L  ^AHorum^  46.ff.de  re  iudic.  Dd.  ad  L  2.  C.  dcfen- 
tenttii  exbreuic.  citatis ad hoc  Iitigatonbus ,  /.  de yncquo^ff^de  ■ 
re  iudic.  quae  dcclaratio  tantum  fcmcl  facicnda  cxiftimatur .per 
glojf  (ingularem  >  in  l.  quidquid adftringendct ,  ff.de  yerb.  obltgau. 
lbidcm  lafittt  JLngelus^  in  l.quodiufitt,ff.  derc  *W/f4/.animad- 
ucrtcndum  autcm,  nc  pcr  talcm  dcclarationcm,  fubftantialia 
fcntentiz  mutcntur ,  intcrprctatioenim,  autdcclatatio  ad- 
mittirur,<lcongruavcrbicxpoGtioadfcratur,  quia  dedaranr^ 
nihil  dc  nouo facit,  fcd  facxum  dcclarat,  lcg.  zt  haredesy  §.  i.fi 
quidj  ycrf  nihil  enim  nunc  datjed  datum ftgnificat  estc.  ff.  de  tefta- 
mentis.  Si  tamcnquisexiftimet,  maleintcrprctatum,ab  co  ap- 
pcllarc  licct  ,  &,  in  caufa  appcliationis rcddenda  hoc  folum  i 
quarrendum,  an  iure  interprctatum  fit,  nec  committcndum, 
vtmcritacaufarprincjpaljj,  cum intcrpretationc  fcntcntisc, 
com.  autintermifccantur,  /. abexecutore 4.  §.  i.ff.  hoctitul.  An 
autcm  huiufmodi  declarationcs  fcntcntise  alibi  latac ,  in  Cam. 
Imp.  ficripoiTint,  yidaatur  Gail,  iib.  I.  obf.cap.ntu  nu.  8.  *Am- 
tborpraiuditeCam.inyerbofententia,  fol.  315.  ibifcntentiadubia, 
tom.  x.part:  2.  tit.  14.  yoto  2.  Porro,  dcclarationcs  ad  proxime  : 
di£taxtraduntur  ad l.  /udcx,  ff.ffde re iudic.  ejr /. 1.  C  •  defenten- 
tiix exbrrnicuh  rrcitandi*.   Quaruiri  prima  cft ,  fl  quidfit  pcti- 
tum  effi.io  itjdici»  nobi!i,vt  vocant,&  fuperco  lata  fit  fcntcn- 
tia,  tunc  \dcm  cxofficlo  codcm  rcuocariponc  ,  Maranta, . 
part.  6.  tit,  o -s  '..mttm  fcrtur fententia.  num  8  une  haeclimitatio  > 
pcr.ci.        fct ,  fi  ludicibus  officio  nobili  implorato  pro  li» 
bizv p:„    iutrerur ,  lciircntias  ab  ipGslatxrcuocatio  >quarc  • 
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fal/is,  vbiinquit  ModtftinusL  C  Si  quis  obrcpfcrit  Prarfidi  Pro- 
uinciae  tam  pcra&a ,  quam  pcrhbclli  intcrpcllacioncmnihil 
agcrc,quac  vcrbaemphafimhabcnt. 

Tcrtio  adducitur  /.  jf.fi  Prator,  ff.  dtiudieiii,  in  hxt  verBa  , 
fi  pcr  dolum  fciens  falfo  aliquid  alicgauit  >  &  hoc  modo  con - 
iccutumeum,fcntentiaPnxtoris  liquido  fucritapprobatum, 
cxiftimo,deberc  iudiccm ,  qucrclam  rciadmitterc  &c.  ncc 
quidquam  ficit  ibi  contra  abfentcm  latameiTcfentcntiam*, 
quia  I.  C.  non  vim  conftituit  in  ablcnria,  fcd  in  co,  quod  reli- 
gionem  iudicantis  falfisallcgationibus  circumucncrit  ,  (  u 
quod  obrepfcrit  praetori ,  /.  16.  cum  veror§  hoc  S.  C  8.  verficul. 
proinde\ff  de  fidecommift Mbertatib.  in  eadem  caula  ccnfctur 
feutentiacxfalfiiTeftibuslata,  l^.falfam,  C  ex  fdlfis  inftrum. 
€?t.  &  pcr  rcgul am  gcncralcm ,  /.  iu  exercenduy  C.  defide  inftr^ 
ment  quodquepronunciatioocinftiumentorum  ctiamtcftes 
contincantur,  L  uotionem ,  9^.  j.  z.  inftmmeutorum ,  ff,  de Vtrb. 
fignificat, 

4f  Difientiunttamen  t  quidam  interprctum ,  adldiuus  3$. 
ff.  dereiudic.  conftituentcs,  fcntcntiam  I-tamex  talfis  inftru- 
mcntii,  vcl  tcftibus,  non  ciTc  ipfo  iurc  nullam,fed  opc  reftitu- 
tionn  in  intcgrum  eflc  rctra&and  am ,  autbcritatcd.  1. 53 .  dium. 
vbiL  C.  Gtl!iftratusJts'  ^Adrianus Lnperator  prviunciant.  Iudi* 
canteco  fJ(istcftimo«nijsconfp;raticneajucrfarioium,tt(ti  • 
bus  pecunia  corruptis ,  Rcligioncm  iudids  jircumuentam  cf- 
fc,  in  intcgrum  cauGm  rcft  tucn  jam  &c  quare  Untcntia  no 
crit  ipfo  iurcnulla,  cum  id  quod  nuIJum ,  relcmdi  non  poffit , 
lcg.  f.  nam  etfi ,  Vcrfuul  poft  dzfunclum  >ff.  dc  iviufto,  rupto,  irrito 
crc. 

Scrundo,trjnf3£tioncm6v  fcotcr,ramxq».:?paran  ,/fg  20. 
nonminorcm.  Cvd  detranfxcl  j'Iam  autem  ex  falfh  inlhuinea- 
tisinitam ,  bencficiorcliitutionis  in  imcgrum  eflcrdcindco- 
da rn,  conftare  ex  l  fi  ex fitifis,  Cod.  eod  tit. 

Tcrtio,  fentcntiam  ex  falla  cauhprolntam  nonelTcnul- 
Jam^pcrallegttaa/^/flco,  Lb.io.couron  taf  85. 
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Quarto ,  fentcrtia  ita  pronunciata,  hcec fic  iniqua,  c  «mcn 
non  cft  nulhus  inomcnci,  cum  non  contri  luns  ordmcm,  lcu 
fubftancuha  ludicij,  fcd  fccundum  allcgaca  &.  probatalata 
fit. 

Quibus  accedat,  quodprobationcsnonfintdcfubftantia 
iud]cn,quarepotiuscontraiushtigatoris,  quam  contraiub- 
ftantiaha,  proccflus  iudiciarij,  vidctur  hoc  modo  prolaca. 

Dcnique  inftat  Menocbius^  de  arbit.  iudic.  lib.  z.  centur.  I.  ca/k 
15«  probacioncsnon  pcrcincrcad  iubftantiam  fcntcnciavndc 
compcrcis  falfis  inftrumentis,  non  ipfoiurcannullarifentcn^ 
tiam,  cum dolus,  qui  falfi  (ubftantia-fit,  non  rcddat attum  ip- 
lo  iurc  nul  ,'um,  /  penult.  C  deinutilibus  flipuUtio. 

Huic  quscmonmrumfuavcilitai conftct,.  proptcrtempui 
pctcndae rcfticucionis  m  inccgrum,  /.  ylt.  C.  di  temporibm  in  i«- 
tegr.rejht:  Rcspauloalcius«pctcnda ,  fihaecopinio limplici- 
tcrfequcndacflct,  manifefto  exfurgcciniquitas,  cum  dccurfo 
quadncnnio,  fcntcntiaitalata,  rctra£an  nonpofllt,  contri 
iuris  fcripti  &xquitacjs rationcs  prodcrit  circumucnilTc  iudi- 
cis  Rcligioncm ,  quod  fcrcndum  non  cft,  proprcr  cxprcflam 
dccifioncmccxcusin  fuirationc,  quac  gcncraliscft ,  inl.  1.  C.fi 
tutor  yelcurator^fa/fis allegdtionibus  ejrc  Quarc  t  rcm  ita  digc- 
rcndam  puto,  aut  enim  ad  impcdicndam  cxecuconcm ,  quis 
fc  offcrc  ad  liquido  probandum  ,aducrfai iam  faUbquid ailc 
gafle,  &.hoc  modo  cum  confccotum  ,fcntcnuaiudicis,  idco- 
quc  ita  iudicatum ,  cxequi  non  dcbcre,  fupei  1  .dcndum  ab  cx- 
ccuuone,«/>  Cupereo.z.  ext.  decriminefaifi,  &  citra  bcncficium 
rcftuurioim  m  int  :grum,  cxccptione  ie  cucri  porct ?t ,  l.fin.  C, 
fiexfaljh  iufirumentis  d.  I  fiprr.tor,  je.  qux  in  hw  tcrrnmiNlo- 
quitur.  Pancrrnitanus.  incapitKcum  Venerjbilis,  ext.de  cxccption,- 
JTulgofius,  Mciatus,  inl  ficxfilfis,  C.  detranftcllonibus ,  &  meri- 
to,  ncmini  cuim  prodclle  dcbct  improbitas ,  feu  maluia :  Sin 
autcm  fcntcniiam  exccutam  propotiamus ,  quo  rcmcdio  lx- 
fofuccurrendum  ,  decurfotemporepctcndxreftitucionis  in 
integrum  i*  Hujc  dcfeumu* duc  bcucf.cia  ,ad  rctractandam  1 
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crcditis&c*  Rationcmhuiusexplicat  Cuiatius  tibr.\8.obf.  tap^ 
3  j\  Ncc  rcfcrr,  11  quis  inftet,fcntentiam  ipfo  iurc  inualidam  rf- 
U  ,.  detc&a  prius  falfitatc ,  pcr  reftirutionem  in  intcgrum  , 
cum  enim  principahbus  conftitutionibus  manifcftc  cauca- 
tur,  rei  iudtcata?  ez  falfis  inftrumentis  latae  ,  prxfcriptio- 
nem  non  opponi,  nuiiafa&amcntione,  reftttutionisprius 
impetratae  ,  hanc  neccflariam  contra  mcntem  conftitutio- 
ncm  dici  non  poterit.  Sccunda  interpretatio  eft ,  ad  dicl.  /. 
*  duita ,  vcrbum  rcftituerc  re&e accommodari ad  ca ,  quae  ipfo 
i urc  n ul la  funt ,  diel.  leg.  $.;§.  dsuui,  inntla  leg.  7.  ff.  de iureFtf- 
ri,  ficuti  devcrbisrefcindcndi ,  rctra&andt  &c.  dicitur,/eg. 
dmbitiofa,  quartaiun&o  %.primo.ff.  dedetretis  ab  ordine  eSt.  leg. 
ex fatlo ,  43.  §.  Lutius  ff.  dt  yulgari  es  pupitlari fubflitut.  leg  iu~ 
mgentmm ,  §;pac!Jiar ,  jf.de patti* ,  teg.  i\6.jf.  de  Verb.  obligatX 
1.  $.  xfedfi  Pratorinfineyf.dtFerisSiLu  C.  dc  refeindenda  yen- 
ditione. 

Ethuicopinioni,  quamdefcndimus,fubfcribunt,  Cums^ 
rtuSj  Duarenus,  ad  d.  /.33,  diuus ,  quamuis  etiam  a&ioncm  in 
fa£fcum ,  in  iudicium  dcduccrc  non  prohibcatur ,  /.  qui  nomen9 
\$.  jf.de  falfis,  camqucad^o.annos,  I.omnes^zo.  Codrdepra» 
/tripti  ^Q.  annorum,  (  quod  &  in  querclanullitatisrcccptum 
eft,Afarantapart.  Ctitul.ejt demumfmurfententia ,  num.  15*4. ) 
quod co  producitur ,  vt llla falfa allcgatio, fcu fcnccncia  lata  cx  .. 
falfisinftrumentis,  nonconfirmctur,  pcr  appcllauoncmin» 
tcrpofitam ,  leg.  fi  exprefiim ,  ibtiem  B&rtb.  ff.  hoe  titul.  tom.  2. 
Sympb.par.  X.  voto,  48.  numer.  39.  Ratiocft,  qui.i  falla  ailega» 
tio,  commiila  in  fentcntiaprima ,  ccnfcturincfTcIcntentix 
confirmanti,  /.  I.  §.  I.  Verfic  fedetfi^ff.  qu* fententix fitte  appcllat*  m 
crc  Sentcntiacnimappcilationis  icrefcrtad  pnmam  lcntcn- 
tiam. 

Vt  autcm  t  quis  harc  fibi  auxilia  rcfcindcndae  fcntcn-  44^ 
tox  polliceri  poflit  ,  nccc/Iarib  habct  ptimo  ,  vt  liquidb 
probct  ,  falias  allcgationcs  ,  inftrumcnta  fslfr  crnfc&a 
iuific,  dJ.  fi PmorJcptuagcfimaquinta.  ynftu  M$retBus  fff< 
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iudiciis  ,  hquidb  inquam ,  id  cft ,  ita  perfpicue,  clare  &  dilucidc 
jrabaud  ;m,  vt  id  ita habcre  iu  Jici  hqucre > & conftare  proba- 
-tione  poiTit  ,  yt  exponit  Robcrm,  reteptarumfentcnt.  Ubr.  $.  u  ■ 
pit.  2. 

Sccundo, fccundum  quofdam  rcquiritur  quod teftes  falfa 
depofucrint&falfacorrupu  dixcnnt,  Dd.  add.  l.  diuus,  $$.  quc 
vtrumquc  requircrc  vidctur ,  cap.  q.  licet  caufam.  ext.  de probat. 
ibiy  Quodcoiruptifalfa  dixiilcnt&c.cap  ficut  9.  ext.de  tcfti 
bus,ibi,fecorrupto$dicunt  Tcftimomum  pethibu  ile  tahta- 
ti  &c.  (unt  ramcn ,  qui  cxiftiment ,  alterutrum  lufriccrc  argu- 
jnentoinftrumcntorum,cumcadcmi:tratio,  /  in  exercendis, 
C  defide  inflrum.  deindcprobationcm  vtnuiqjdifficilcmcftc, 
cum  clam  &  occulte  corruptioncs  ficn  folcant. 

Tcrtio,fi  tcftcs  corrupti  probr  ntur,falfa  dixiflc  praefumun- 
tur,  /.  Ujfi  defalfis,  &  hanc  t  opinionem  zquiorem  puto,  fuf- 
ficcrc  videlicct  corruptioncm  tcftiumjicct  non  doccatur,  faU 
fum  tcftiinonium  dixiflc,  aut  fi  appareat  falfos  tcftcs  cflc,  non 
ciiam  corruptos,  haec  inquam  fumma  aequitate  fubnixa  cft,  vt 
dcnub  cognofcaturdecaufa»  Scanimaducrtatur  in  Tcftcs,eo- 
rumque corruptorei ,  in  cuius  opinionii  corroborationem 
.  adduci  potcrit,  /.  utertidy  C  de  faifis  inftrumentis,  d.  I.  diuus,  yer- 
fie.fi  tibi probdHerit)  ibidem  Duaretms  crc.  /.  $  $.  c.  l/utia  ff.  de  Te- 
ftibm.  L  fiquis  teftib.  17.  ybicommunitcr,  Dd.  cjr  Gil^ennnm.  19. 
C  de  teftibus.  Sin  autemquis  ad  vtrumque  probandum ,  fe  ad- 
ftrinxerit ,  non  aliter  obtinebit ,  d. cap.ficut d. cap. iicet 
.tau/am,  9.  Et  harc de  tcftibus. 

Sinautcm  tdcinflrumentisquxramus ,  quibufdam  vidc- 
tur,  dolum  aducrfanj  intcruenirc  debcrc,  fcicntis  inftrumcnra 
h\C»yl.fi  Pr*tor>  verfic.  MarcclluSy  ibi.  Si  per  dolum  fcicns  CaUo 
aliquidallegauit&c.  conrranumtanvn  vcrius  vidctur,  idque 
authoritatc^/»  6.  cum ycnerab:lis,ext. deexceptionibw ,  vbi  {cn- 
tentixpratextufaMorum  mftrumcnrorum,  vlvjucad^o.an- 
no?rctra£atur,  nulla  mentionefjc-ladoliaducrfarj  mteme- 
nicni;s,fccundo      tit  Cfiexfaifisinftrum:  quo  cauctur,  fi  cx 
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falfis  inftrumcntis ,  vcl  tcftationibus-circumfcriptam  cflc  rc- 
iigionem  iudicantis  doceaiur,  ex  inrcgro  caufam  audicndam. 
Tci  cio,cum  fententia  aeqMiptprtur  tranfac.tioni,qux  rctra&a* 
tur,ctiam(l  producensdcf.'!f;tatc  initrumcntorum  nihilfci- 
ucrir,  B.trtboltts,  Salicetus  /afon,  Fuf^ofius,  Ctfircnfis}  in  l  fi  exfat- 
fis,  C.  detranfaclion.  idcm  iur:s  obunebit  in  fentcntia.Deniquc, 
/  Cinl.  qui  agnitis  ff.de  excc/>tiontbus ,  vim praecipucfacit ,  in 
inftrumcntis  aperte  falfis ,  ludcx  ramen  >  qui dc caufa  cogno- 
fcit,  pro  fua  humanitatc,ita  rcm  remperabit,vt  (i  per  crrorcm, 
eiufmodiinltrumcnraprolatafint,  ignofccndum  ci,  quitalc 
quidquam  protulcrit ,  fin  autcm  confcius  fucrit  faifitatis ,  pro 
mcnfuradelifti,  conmtuendum  in  eum,Tex.elegans,inL 
dmus  ff.  adLcgem  Corneliam,  defalfts.  Tcrtio,  t  &  vltimo.quod 
praccipuum  cft,  rcquiritur,  iudicem  fecutum  fuiflc  fidem  fal- 
ibrum inftru  ncntorum,  &  latam  fcnrcntiam,  cx  fallis depo- 
firionibusTeftium.&nonaliunde,  d.Lfi  Pratorty$.  ff.de in- 
diciis,  t.i.cr$  C.  fiexfalfis  inflrumen.  cap:  11.  cum  I.  tfA.  extr.  de 
fententia  ef  re  iudicata. 

Supereft,  vc  argumcntis>ptofecundaopinioancadducliSy 
refpondcamus. 

Ad  d.  L  diuust  quod  attinct ,  cam  fupetius  commodam  in- 
tcrprctationcm  rcccpiiTe,  arbitror. 

Adfccundumdiccndum  ,  fi  eaidcns  calamnia,  &dolus 
tranfigcntis  intcrumiat,  produccntis  falfa  inftrumenta,tranf» 
a£tionemitainitam,ipfoiurevitiari,/.  infumma}6s.%.  i. ff.de 
condtcltone indebiti,GiUten.  in  l.fubpr*tcxtu>  num.  M.Cde tranfa- 
Elionibui. 

Nec  obftat ,  t  quod  ind.  ijtexfatfis,  C.de  trtnfaclionibus , 
mentio  fiat  retractationis ,  duphcitcr  cnim  hocfubmoucri 
poteft,  primb  ,  quod  fccundum  quorundam  Dd.  expofitio- 
nem,  ibi  nullus  dolus  mtcrccflerit,  vnde  nccciTanb  alio  rcmc- 
diofuccurrcndumfuitjvel  IicethacvcTbarcfcindcrc,rctra£la- 
rc&c.  praefupponant  aetum,  qui  antctcnebar,  rccletamcn 
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accommodari  adca,  quaeipfo  iurc  nulla  funt,  §.  i.f.  defe- 
ruiy  cum  ilijs  fupraaddu&is. 

A  i  teitium  rcfpondcn  potcft,quod  fenrentiaaiudicc  falfa 
tcftimonijs,  vci  inftrumentis  circumfcriproIara,nulIafit,  id 
dcli&i  admiiTigrauitatcm  ,  &  pernicicfum  perfidix  cxem- 
pIumconaIiare,quodautcm  lbidcm  diclum,  probationcra 
noncflc  dcfubftantiaiudicij ,  illud  nonilmplicitcr  vcrum , 
pergloff.in  cap.  Ecclcfu,  £  AJaria, ext.  de  Conflitut.  Mdrxnta^part. 
6.ttt.  Et demumfcrtur fententia^nu.  VVefenb.  in  pwtit.dcrt 
iudic.  num.  7.  Sernpcrcnim  vcre,vel  pcr  rcpiaeicntatior.emin- 
tcrucnit,  Sc  quamuis  ludicium  tlne  probanonc  fubfiftere  pof- 
fit>  fia&or  in  pr-obationedcficiat,  /.  quiaccufxre,  C  decdtndo,  Ci 
tamcn  paratusquisfitjprobationcsinfcrrc,  Iudex  illasrecipc- 
re,&demurn  ntciJliscxcuiTis  pronuncuredcber,  Dd.  &d  A 
flatuimm,  C.  dejcntentik  t%  breuiculo  rcciu  ctfi  dc  carum  falfitate 
quijdoccrcpoflit,{cntcntiarctradaf>da  ,  quatcnusdcfa&o 
cxccutioni.mandataeft ,  hcecautemeopcrtinent,  nonideo 
fentcntiain  cxfalfis  inftrumcntu  latam ,  nullius  ciTc  momcn> 
tijcb  quod  qucxcla  nullitatis  intcntari  poilit,aut  quoticfcuncj; 
alicuidcfcrturca,fcntcntia(itnulia,  quiacontra  fcntcntiara  , 

J|usetranfiflc  vidcturin  rcmiudicatam,quercladcferri  poterir, 
ed  ita  intelligcda,  vt  contra  rcm  ita  iudicatam,piura  remedia 
defcrantur,  quibus  fi  falhtas  detccla  fit ,  abfq^in  intcgrum  rc- 
ftitutione,omnianullacfTe  ,  &itade  principali  cauTa  dcnub 
quxrendum,  yt  ait  L  L  Cod.  de „4.duocath  diuerforum  iudiciorumt 
4£  fententiaminquam^tnuIIiusmometicilcTquiafalfitasinfrru- 
mentoruinficiatfcntctiam  vitiointiinfeco&formaIi,&fub*- 
ftantia  rci  iudicata?  abfit,falfa  .n.  fentcntia  non  eft  fentctia  &c. 
fcntcntia  tamc  opus  cft,quadecIaratur,fcncctiamciTcnullarn 
velinitanda,&dc  intcgrocaufamtiattanda,  proutpaffimdc 
ijidicuntur,  quae  ipfoiurc  fiu;u>fcntentiam  tamcn  declarato- 
riam  rcquiri,  Gail,  lib.  2.  de  Paccpublicd.  cap. 
p      Hattenus  t  di£ladefcntcntiaIatacxLiusal!cgationibus 
pptimo  iurc  traniferri,  &  produci  poiluur,  ad  uiaudata  fub  & 
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obrcpmic  lmpctrata,  vt  comperta  ipforum  falfitate ,  non  fo- 
lum  inandata,  fcd  ctiam  ea,  qux  inde  confequuntur,  etiamfi 
fcntcntix,  fintnullius  valoris,  capit.  conjlitutm  ,cxtr.  deRcfcti- 
pti% ,  cApit.  fin.  txtr.  deptabcndis ,  vbi  iubet  Summus  Pontifcx, 
omniairntadcccrni,  quaetalcmandatumfubfequutafucrant. 
Quibus  rcfpondet  CAp.  $1.  ad  AudientiAm,  cAp.  cnmdileFlA,  ziext. 
de  Refctiptis,dcgzmcY  cAp.  \6.  dicenti  ,cumfeq  tfc.  2f  q.  6.  idq, 
ron  finc  rationc ,  corrupto  cnim antccedcntc ,  &  fundamcn- 
to , neccflarib  quoquc  corruit confequens.  Huc  acccdat  /. fin. 
ff.de cvnJlitHtApecunia,  vbi  probatur ,  fi  mcndacium ,  vel  falfa 
periuafio  eauiam  dat  contra&ui ,  non  valcrc  vllo  modo  , 
quod  indc  fecut-um  cft ,  quse  ratio  ad  iudicia  cxtcndi  porcft , 
cum  perha?cdcueniaturad  icntcntiam  ,  vt  in  fimili  rationc 
d\at  lex,cum  leg.  46.  ff.  defideiujfor.  clegantcr  lurisConfuIt.  in 
leg.fi  quis,  19  jj.  defidfis,\b\  ita  Refcnptum refert,  Si  iibcllo 
daro  ,  aducrfariustuusvcritatemin  precibusabeodatis,non 
adiecit,  fubfcnptioncvti  non  poteft,&c.  Ohm  cnim  Iibcl- 
Iis  datis ,  Imperatorcs  fubfcripfifle ,  conflat  ex  Brijfonio,  libr.  3. 
deformnl.  Roman.  Jmper  fol  mihi ,  192 .  ty  fol.  $ 14.  cum  feq.  vbi 
exemp^aSc  authoritatcs  paffimadducit,fiitaquctquidobre-  ?l 
ptum  fit,  nihil  agit, inquit  Tex.  in d.  /  29.  im6  pocnam  infcrre 
tcnctur, ctiamfi  falfum  fimplicitcr  dicat  narrando  Ai.fi quk 
quamuis quidam  rcqu;rant,  faluim  obreptutn  fuiilc  ,  narran- 
do  &:  probando,  quos  tcfatMenoch.  lib.t.  dcArbit.  iadic.  ccntur. 
4.^,514. 

Hinc, in  Camcralmpcr.  comperta f.Ifitate  narratorum, 
annullantur^ca/Ianttir  inandata,  cumcxpenfis&c.  yideantttr 
tuditAfmtom.^.  Sj  nph. pxrt.  1.  yotoy2^.  aniiA.  yfi^ad  14.  GaiI. 
lib.  l.obf  I4.W. 

Perlcquamur& aliasfcntcntiasnullas,  a  quibus  appcllarc 
non  cft  ncccflk. 

Scptimoitaq,  t  vcnaIcsfcntrntix,qu;racorruptisiudici-  j; 
bus  profcruntur,i,u!iiut  inc  icnti  i  Jit,citra  interpofiraepr- 
uocatioiiisauxiliu^/  Vin*kitCqu4,ndo ptoiecAtcno  eji  ncceffc , 
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quaftion.  I.  27.  Diui,  ff.  dep(rnist  yideatur  Cuiacius ,  Ubi  20*  obfir.~ 
cap  $2.  Menocbius,  lib.  de  arbitntr:  iud.  2  q.  ^G.ejT^  Quodno- 
tandum  conrra  I  udices  huius  tempeftatis  ,qui  gratia ,  vciam- 
bitione  du£ti,  ad  libcllos  partium,  autaltcnus,  mutant,  coni- 
gtlnt  fentcnrias  &c.  reliquaramcn,quaeadconfcqueiiam  fcn- 
rcntiz  pcmncnr,  fupplcrc  poffunt,  d.  I.  Paulus,  42.  dummodo » 
id codcm  dic  fiat,  vt  fruftus  &c.  Baldmin  I.2.C.  dc yfuris rti 
dtcata  ,  itcm ,  declararcfcntcntiam  po/Tunt  tenorctcnrentix 
perfeuerante, /. *Aflorum7  \6.ff.dere  iudic.  Dd. adl. 2, Cdefen- 
tentiis  exbreuic.  citatii  ad  hoc  lir  igatonbus ,  /.  de  yncquo%  ,ff~de  • 
re  iudic.  quae  dcclaratio  tantum  fcmcl  facicnda  exiitimatur/xr 
glcjf  fingularem ,  in  I.  quidquid  adftringenda ,  ff.de  yerb.  obltgau. 
ibidem  htfitr,  JLngelus^  in  i.quodiufiit,ff.  dere  iudicat.arimizd- 
ucrtendum  autcm,  ne  pcr  talcm  dcclarationcm,  fubftantialia . 
fcntenrixmurcntur ,  interpretatioenim,  autdcclatatioad- 
mittirur ,  fi  congrua  vcrbi  cxpofitio  adfcratur ,  quia  dcclaran*- 
nihil  dc  nouo  fecit,  fcd  fa&um  dcclarat,  leg.  21.  baredes,  §.  2  fi 
quid, ycrfe  nibil enim  nunc dat.Jed datum ftgniftcat  &c.  ff.  de  tefta- 
mentis.  Si  ramenquiscxiltimer,  maleinterpretatum,ab  co  ap- 
pcllarc  licct  ,  &t  in  caufa  appcllationis rcddcnda  hoc  folum  1 
quaercndum,  an  iurc  intcrprctatum  fit,  ncc  committendum, 
vt  merira  caufar  principahs,  cnm  intcrprctationc  fcntcntiae, 
com.autintcrmifceantur,/.4^cxc^/or*4.  §.  x.ff.hoctitul.  An 
autcm  huiufmodi  dcclarationcs  fcnrenriae  ahbi  lara? ,  in  Cam. 
Imp.  ficripoffint,  yideatur  Gail,  lib.  I,  obfcap.\\6*  nu.  8- 
thor praiudiaCam.inyerbo fententia ,  fol.  313.  ibifcntentiadubia, 
tom.x.partvi.tit.  14.       2.  Porro,  dcclarationesad  proxime>  r 
di£ta, rradunrur^ /./Wc.v, tf.ff.de reiudic.  cW.  1.  Cdefinten- 
tiis exhreuicHh  rvdtattdis.  Quarum  prima  eft ,  fi  quid  fit  pcti- 
tum  cffiao  mdicis  nobih,vr  vocanr,&  fupcrco  lata  fit  fenten- 
tia ,  rur^c  idcm  ex cfficio  codem  rcuocari pofle  5  Maranta, . 
part.  6.  Ht.  urdimum  fcrtur fententia.  num  8  fane  hacc  limitatio  • 
pcriculofi       ,  fi  ludicibusofTicionobiii  imploraroproli- 
b:a>  pcrmittiTctur ,  fcntcntiae  ab  ipfis  latareuocatio  >quarc  : 
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His  tamentnon  puro  tanfum  deferendum  effe,quin  com- 
munem  opinionemnon  ampletfcndam  ex»{nmarem,idquc 
au:hontatCM/>  cumcsjfante^cxt.  cap  xo.fi a ludice  ,  hoctit.  i;/6. 
Quibujacccdat,  cum  unerlocutiones  non  fiant,nificaufaco- 
gnita,v. g  dilatio,  nonconccdatur,  mfieaconfidcrata ,  dicl.- 
l.fin.ff  dc  Feriis ,  dift.  I.  aprocedehu ,  Cod.  de  dtiationibus ,  quid 
impedimenti  ent,  quo  minusludcx  dilationem  concdfam 
al  2  interlocutionc  rcftringerc  pofTrt,fi  animaducrtat,fibi  ob- 
reptumcfrc&camlitisprotrahcndxgratiam  pctitam.  Sc- 
cundo,  ctiam  ca,qux  adhibira  caufae  cognitione  a  Practore  cx- 
plican  folcnt,  rcuocari  pofTunt,  /.  quamun,  iunfta,  l  fipradidj 
ti  ff.derebus eorumcSc.Cum  itaque  communisopinio  pnrdi- 
ctis  Icgibus  ,  cr  /.  qualem,  19.  §.  ylt.  cy  l.  quod femel,^.  ff.  de de- 
cretis  ab  ordine  faciendis,  probata  &  vfu  rccepta  fit,  Rulantus  part. 
3.  lib  9.  deremediis  con/eruand.  cap  14.  n.  18  vbi  refcrt  cx  officio, 
vfq^  ad  fcntcntiam,dcr1nitiuam ,  huiufmodi  rcuocationes  ad- 
mitti,  id^j  confirmer  praciudicijs,  non  diutius  infiftendum. 

An  autem  t  fcnretia  nulla  fit,  qux  ita  profcrtur,  condcmno 
fi  cft  probatum ,  in  difceptationem  vocatur,  &  quidem  Bar- 
thol.  in  l  ait  Prxtor,  f.  §.  1.  ff.  de  re  iudic.  in  ca  fententia  eft ,  eam 
fubfiftere,  authoritate  dicli\§.  primi  fi  htdex,  cy  leg.  fy.in/en" 
tentiitsff.  eodem.  Verum ,  cum  ibidem  fcntenria  fiat  cert.i, 
pcrrelationem,  aBarth.  fenrcntiadifceditur,  ditt.leg.infcn- 
ientiisyf^.  §.  l.  quifortii  yff  dereiudicdt  leg.  2i  qui  tamcny  §.  $• 
Pomponiuiyff.  de  arbitris ,  l.fin.  Cod.de fententia  quecfineccrtdcfc. 
Et  quod  huiufmod;  fententia  rcs  indccifa  rclinquatur.  nec  ccr- 
ta  quantitas  cxprimatur,cum  quatum  probatum  mccrtum  fir, 
yidcatu\  Fach.  lib.11  controu.  f.18.  fi  tamcc-rtum  qtnd  pronun- 
cictuMubfiftcr  fcntcntia,ob  prard)£ta  verba  adie&a  &c.  Porro, 
tquae  fentcntiae  citraappcllationem  infirmcnnir  &nunquam 
tranfeant,in  rem  iudicatam,confu!i  potcrif  Maranta far.  6  tit. 
Cjr  demm  fntnr fententia,  Panor.  in  tit.  de  re  iud/c.  €fc.  inrer  quas 
vn*in  rcferrc  furficiar  fi  fcQrenna  latafit ,  dc  corifiiio  fcu  tudi- 
cio  cxpcrtorum  lcu  pcritorum  in  artc,  huiusmodi.n.  fcnretix 
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tircs  finem,  Mynfingerus  cent.  4.  obfer.  u  Vndcquamuisdeiurc 
communi  rccipiaturappcilatio  afentcntia ,  dc  exequendo,  /. 
z.  jf.de appeliat  recipicndh.  tamcn  cum  hoc cafu  non  conccda- 
turappellatio,  ab  cadcm  non  admittitur,  Grcgortui  Tholofanui. 
in fyntag.  iuriiy  lib.  48.  cap  iz.  nu.  11.  in  fine.  appcl Jan s  inquam 
a  cau(a  cnmwali  non  auditur,Iicct  ctiam  dc  nulhtitctonque- 
ratur,narrando,ttof?  rrtnwlttcntmfcmqmtmg/  foliJjc  3(p» 
peUaticn/vnti  mcfcttgftit  fa  cfcr  n,  fam  ?t  t>nfc|iwbcr$  $u  pro- 

icquircn  &c.  tom.  1.  Symph  part.  r  nt  14.  fupplkdt.  x.  fol.  27?. 
Quamuis  aliudprobandum  (ir ,  fi  nul!ita?pnnc:paii:cnntcn- 
tCTUTyCfi/  &  Mynfmgcruiyditlhinlocit  ,  non  tamcn  omnis 
nuliitas , caufam  cnminalcm,adCamcram  dcuoluit,  fcd  ca 
tanturn,  qusc  fupcr  acquitatc ,  &  rationc  naturali  fundata , 
principahtcr  intcntatur,  vt  fi  inaudita  partc  fcntcntiam  latam 
probarctur ,  Ordinatione  Camer.  Imper.  part.  l  tit.  28.  §.  ^tcni 
nCld}bcn\/l(.compiUtorqu*ft.controu  cap.%  §.$.fol.  249  7<j- 
mo  l»  Symph  part.  I.  tit.  x^.fuppUcat.  U  cumfeq.  tom.  z.part.  3.  ti- 
tul.  10  vota.  5.  quod  iun  conicntancum  cft,  /.  Wiu,  18.  §  co- 
gniturum  $.ff.  de  quxft.  cap.  qualiter ,  24.  yerfic.  debet  igitur,  circd 
fin.  ext.  cr  L  abfentem,  C  de  accufationibus ,  inaudita cnim  t  cau- 
fa,qucnquamdamnari,  asquitasnon  patitur,Zeg. i.ff.derequi- 
rendhyei abfentibm  eSc.  /.  z  inauditum  ff.  ad l  Cornel.  de  Sicarih. 
Ex  quo  rundamento,  S.  Ioanncs  CHcyfoftomusappcIIans  ad 
Romanam  Ecclcfiam  pctijt ,  ab  aducrlarijs  gcfta ,  declarari 
omni  prorfus  ntionc  carere,  cxtra  omncm  ordincm,  om- 
nemqucLcgem,&rcgulam  ecclcfiamcam eiTc,  quia  iiioab- 
fcntc  &  iudicium  oon  dcclinantciudicatum  ,  nunquam  id  ta- 
cinus,  nccxtrcmis  quidcm  iudicijs,  imoncqucapudBarba- 
rosipfosadmiiTum  ciTc,Non  Scythas,non  Sarmatas,vnquarri 
vnacxpartc  iudicaflc abfcntc  rco,  non  iudicium  declinantc 
&c.  vti  conftat,de  cleganti ciufdcm  ad  Summum  Pontificcrn 
cpiftola,quam  rcfcrt  Cxfar  Baroniustomo  r.  ann.  ccclcf  An- 
110  404.  n.  35,  Vndc  re&c  Jlpuleim  inquit,  ritc,  &  morc  mai  o- 
rum,  iudicio  rcdduo,  &  vtnnqucfccusallcgationibus  cxa- 
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minatis,  ciuilitcr fcntcntia  promcrcrur,  ncadinftarbarba- 
rioe  fcritatis,& Tyrannicsepotcntiae  damnarctur  aliquisin- 
auditus  ,  plura  StepSanus  Forcatulus  ,  diakgo  81.  Quarc  in- 
*fowpoftulantibus,  aducrfusZ).  Paulum  ,damnationem ,  re- 
fpondit  Feflus ,  non  cfTe  Romanis,  damnarc  aliqucm ,  prius.-^ 
cjuam  is,  qui  accufatur,  praefcntcs  habeat  accufatorcs ,  locum- 
qucdeferidcndiaccipiat,adabluendacrimina  ,  dfl.apofl.caj>,. 
z;.  circa  mcdium,& Nicodemum,  han.  cap.  j.  infin.  dixille  dici- 
tur,  iudicandum  ccnfcatiiquenquam ,  nifi  vtaccufationi ,  ita. 
&  excufit  ioni  ctiam  locus  pra!bcatur,ignoratis  cx  Icgc  noftra, 
damnari  ncmincm,quinpriusauditapartc,  rci  cafus  magif 
innotucnt,  fic  Lucx,  cap.  16.  quid  audio  dc  tc,  &c.  Hinc  ctianv 
dicitur,  ctiam  diabolum  fi  in  iudicio etfct ,  audicndum  efle, 
Rotadccifionc,^6^.  Jtaquc,  fiallcgctunnauditacaufa,quein. 
damnatum ,  audicndus  cnt. 

10  Porro ,  t  licct  a  caufa  criminali  interdicla ccnfcatur  appel- 
latio  cx  conluctudine  ,  tertij  tamcn  interucnientis,  appclla- 
tio,non  quidem  rationcpccnxcriminis,  autcaufaeerimina- 
lis ,  fcd  nominc  intcrciTe  iurifdt£honis  fuas  confrruandor,  taiv 
quam  incidentisqua?ftionis,  &  ad  caufam  pnncipalemnoo  - 
pertincntis,non  improbatur,  ^Auihor praiudic  Cam.inverbo, 
dc  appcllat.  in  caufis  criminalibus ,  fol.  37.  vbl  i  0  hanc  rcm  prx- 
judiciumallcgat,quotiefcunquecnimdecompetentia,vcIiu0 
rifdi&ioncquzftjocftjCam.  ImpenalcmadinpofTepmudi- 
cio  confirmat ,  Mndanus  dcproccjiib.  cjrc,  Hb.  I.  tap.  9  num.  10. 
cumfeq.  quia,non  dcaimine,(cddccompctentia,c<iurifdie 
£tionc  difputctur ,  nccconfidcrandum ,  caufa  criminabsao 
ciuilisfir. 

11  .  V7crum  hicnonincommodcqu.Triturjqunmngnificatio- 
ncm  rc-cipiat.  hoc  vocabulum ,  (  icitylnjjf  / )  vcrius  eftaliam 
poenam  non  contincrc ,  quam  quar  iolo corporc  fuftineatur, 
cS  Mindanodiftntientiltb.  1.  dc procejf. cs c :  capitenono.  re&cre- 
fpondet  Rulantus  dc  Commijfiriis  ,  lib.  z.  de  procc/J*  Camcr.  irt 
ptinc.  CommiJf.capitctcnio,Etct)itti licctappcllatione capttalis, 
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mortis ,  vcl  amiflionis  ciuitaris  pocna  intelligendafit,  L  z. 
rei ,  ff.  de pccnis ,  /.  i 0$  licet ,  ff.  de  V.  S.  /.  capitalium 18.  cum  § .  i.  . 
ff.  de pcems ,  cum  tamcn  ordinatio  cxpnmat ,  <]use  caufx  cii- 
minalcsin  Cameralmpcrialirecipicndaenon  fint\  videhcet 
pcenam  corporis  mfligcntcs ,  dubitationi  iurc  non  potcritcf- 
fclocu*. 

£x  his  dcducitur ,  a  fcntcntia  Banni ,  proptcr  crimen ,  pro- 
uocationcmimpermifllm  ,  yideatur  Bendersisde  reuifionibu4t 
concl.  34.  nu.  14.  ef  19.  JLuthor  prcciud.  Camer.  in  yerbo  Bannnt, 
inprinc.fol  y6. 

Huicquaeftioni  fequcnseft ,  an  caufainiuriarum  crimina- 
litcr  intentata ,  ad  Camcram  Impcrialcm  deduci  pofllt,  (quae 
vbiquc  agitari  potcrit >  fi  proponaturin  caufiscriminahbus, 
appcllationcsnonrccipi)  &  quidem  CompilatorquaJ}.  contro- 
«tr/Tcxiftimat,  cam  recipiendam,c4/>.  8.  §.  $  fol.  148.  alltgans 
Afytifingerum,  cent.  z  obf.9%.  circa  medium ,  Gail.  lib.  L  obfer.  $f9 
\u. c.  cum  enim  in  Camera  vigorc  ordinationis,rjulIacau(a 
criminalisjcxcepta  fracta  pacc,  agitan  poflit,&  cxccptio  con- 
firmet  rcgulam  his  confequcn  s  erit,  a£tioncm  imunarum  cri- 
minalitcr  intentatam,  pcr  viam  appellationis  deduci  non  pof- 
fe.In  contrarium  vrgcnt,  tradita  aRulanto,  d.  lib.  2.  de  Commif- 
fariis,  cap.  1  lit.  E.  vbi  rcfcrt  cx  mentc  aliorum ,  caufam  iniu- 
riarum  ita  intentatam ,  ad  Camcram  dcuolui  polfe. 

Exiftimarcmdiftin&ionis  t  fcedcreremcomponcndam,  12 
aut  enim  aSum  eft,  actionc  iniuriarum.propter  famofum  h- 
bcllum,  tuncappellationcm  rcijeicndam>cum  illumedens, 
corporali  pccna  affici  poflir,  l.fin  C.defamofisltbeHis.  Ordina- 
tiocriminalkCaroli  Quinti,  artic.  110.  fol.  mibi  lu  aut  vero  a 
£tumeft,iuxta'rf«if/</.  12.  ditltcordinAtion.  esc.  vt  falfo  qucm 
dcfcrcns,crimcnquct;b!e6tumnonprobans,huiusqj  rcino- 
minc  condcmnatus,  appcllarc  non  poflit,nccquidcm  a  fcaxa- 
tioneexpenfaru,  Author  pr&iud.  Cam.fol.  ]J.ibi  a  taxathnt  ex- 
pejarn  Cf.&ita  intelligedus  eft,  ide '  Authorinyerbocaufcccrin.i- 
fM/cr/b/.tf&findcnkfctpiopona^  13 
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ad  foIucndamnTco  aIiquampacnam,autaliaaaioncita'cri- 
'  .     mmalitcragatur,  ( quod ludicium criminalccfle communi 
calculo rcceptumcft,  Maranta  p&rt.  4.  diflincl.  I.  num.  i.Dhj- 
renus.  in  tit.  de  iudicis,  vbi  communitcr  Dd,  Ncc  obftare  vidctur 
/.  Caius ,  ff.adS.  C  Sytlanianum  ,  vbi  caufa  ciuilis  appcllatur, 
cum  tamcn  pcenarirco.dcIara.rit,  rcfpondcri  potcrit  cx  mcnte 
Mcnochij^  lib,  l. de arbit.iudic.  eent^  cafu  1  6$  i  j:onc  crirninii , 
dici  cMuiam  criminaJcm,  &  vcrc tatcm cflc,  in d.l.  Caius.  vcrum 
rationc  paenx  pccuniarix  impofitst ,  dici  ciuilcm ,  quz  iarpius 
pccuniaria  dicitur,  /.  vtt. ff deferiis.  t.  vlt  ff depriuatisdUiftis, 
Authcnt.fedbodie ,  C.  de  Epifcopk &  Clericis.)  hanc  adtionem 
licct  criminalitcrintcntatam ,  pcr  viam  appellationis ,  ad  Ca- 
mcram  dcduci  ppfle,  ftatucndum ,  cumcoim  cauf*  crimina- 
les  corporis  pocn  am  infligcntcs,  rccipi  in  Camcra  prohibean- 
tur,  crgoacontrariofenlu ,  quod.fortiflimuiainiurcargu. 
mcntum,  Lhff.de  officioeiu*  crc.quxin.ca  caufa  non  uint,ad-  . 
mittendz,  vbi  cnim  non  cft  .quahtas.rcquifita  in  conftitutto 
ne,  aut  difpofitionc ,  ibi  n  c  c  con  fti ituti  o  locum  habct » omnet 
namquc qualitatcs  i n terucnire ,  neccfse  cft ,  per tradita ,  «luli*  . 
CUro,  §.fin.  q.  8f.  num.  9.  Gatl.lib.  1.  depace pnbLcap.  j\,  Hanc 
14  autem  pornam  f  fifco  appcl landam  ,non  cflc  corppralcm,  cz 
r  dcfinitionc  vocabuh,  i( tfrfira ff/ colligitur,  vnde ad  exiftima- 
tioncm ,  non  ad  capitis  periculum ,  pcrtincbit,  /.  I  ji.  aliud efl 
fransyff.  de  vtrKfignifie.  Et  Junc  inrerprctationem  ita  in  Ca- 
mera  Inipcriali  rcccp.tam ,  tefiatur  Rulantus  de  Commiff.  lib.  2. 
deproeefi.  Cam.inp.  Commijf.  cap.  z.  tit.  D.\Autbor praiudiciorum 
tst.  in  verbo,  iniuri^foLisj.  ibi,  quando  in  atfiont  ejrc.  vbi  rcicrt, 
itadccifum  fuiflc,  Eadcm  rationc,  condcmnationc  fa£Va5ad 
rccantationcm ,  ctiam  faluQ  honorc ,  vtloquunturinterpre- 
tcs,  quia  tamcn  fiarc  fcntcntia,  condcranati  opinioncm,  apud 
bonos mores  fug^illtt ,  adhuc appciiationi  locutp  cffc , tradit 
Tyhutnnnsdcbcnigr.is,  Pente.  1.  obf.  1$.  A.tthor  praindtc  Camcr. 
in  Vab,  iniuria,  ibi  ctiamfi  eSc.  fJ.  iff .  vbi  prtMkto  boc  con- 
firmau 
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Hiccxfurgit&aliaquacftio,  t  pocna  corporalicxgratia,in  Wf 
mulitam  murata,an  ncappcllatio  inrcrponi  potTu? 

Caufain  dubirandi  tpntbcr  /.  i:.  qito&d ftAtum.jf.de pcenis,  i€ 
quod  fola  fcnrcntia  fpe&anda  fit»  non  genus  crrminis ,  vr  *it 
ibtd.  I.  C.  cuius aurh onrarc,  rc fcrr  Menocbius,  lib.  j .  dt arbit.  i*- 
dic.  q.  82.  nu  y  Roram  decidillc ,  tl  cauU  cnminali  pcrnacor- 
poralis  mdiccnda  fir,  quam  iudcx,  ob  caufam,  in  pccuniariam 
immurcr,  ciuilcm  iudtcandam.  fi  n  c  infpeclo,quia  non  rirulut 
crimtnis ,  fcdqualiraspcenaearquc  finisatrendendus  ,d.  I  quo  » 
*dflatutum >u.  Vndc  vidcrur,  amul&is  indi&isproptcrcri- 
mcn  appcllari  pofle,  cum  lola  fcntcntia  fpc&anda  fitr 

In  concrarium  vrgcnt  tradiu  a  Mynfingero,  c*m*dditionibn*y 
tent.  3.  obf^tsrtenuq.  tbfi+L  cum  cnim  fubrogatum  fapiat 
naturam  ciu»,  cm  fubrogatur,  t.u  §Me  *clio,  10.  ffiHjuite- 
^fl*m.  eft.  eodcm  iurc  ccnfcri  dcbct ,  Euerbardus ,  in  ioco ,  *  V% 
fubrogAUQni3f  videaturnotabilis  rdatio,  tom.  c .  Sympb.relat.  ylt. 
num.iS.  Idem  iudfaumi'cfTc(btuitur  ,licnrmnaliteragatur  Yf 
pro  mul£ra  ,nfco3pplicandaj,  modop.ro  aiminc  pcenacor- 
'  poralis  infligi  poflit ,  nam  vt  ^auia  (it  capitalis ,  confiderarur 
fola  apritudo,  an  in  ca  conditionc  fir,  vr  poena  ralfs  inferri  pof- 
fir,  Baldta  in  L  eos,  §./uper  bts,  yerfic.  extr*y  Cbtx  tit?  Vncte/i  ap- 
pellctura  mulcb,nein  fupplici  libello  narretur,coi  poraliter,  . 
con  tra  app.cHanrem  proceiTum ,  quod  cxcmploilluflrar  Mw- 
i*nusde  pt*teffAibl\*c*p.V* num.it.  Ao  itaquca mul&aappcl- 
laripoiTir,excriminc  eritxftimandum,argumtnto,  t.fipr*- 
fes,fdepanis.  Quare,  fiquisclcmcntwrcmfcnrcntjam  pak 
iusl1t,obhoc,  quodpcenaforporalismpccuniariamcom- 
mutata,  boniconfulerc  dcbcr,humaniratcm  fenrcnuar,  vtait  - 
m  fimilifpecicK^wi0,#*££e»^^  . 
nccad  appellarioncmconuolarc,  nc  ca  reuocara,  duriorcm 
fentcntiam  patiarur, velluppliciumdeco  fumatur,  quod  fa- 
fturn  fcio  j  A  mulctis  autem  non  fubrogatis pccnx  corpora- 
li,appellari  co  nftat ,  ex l.  ly  cr  in mulclis ,  C.boc  tit.  Liuio,  lib. 
Sccund.  bdli  punici ,  ibi  cum  Spunus  &  L.  C  Tnbunus  plc- 
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i>is,  2.00.  millium  aeris,  mul£hinM  Pclthumiodixillcnt, 
.  cvjfi  cm?  ccrtandc pppulus  pcrfuftragium  conucnit,  qui  5c 
.  Flacco  Martiali  ftjiLViini  mul&am  remillt,  cjuam  Craflus  &c, 
Duje  autcm  ohm  f u  re  fpccics  mul&x,  vna  (uprcma,  fcu  ma- 
xima ,  altcra  ,  minimadiccbatur,  quae  rcs  cum  hodic  infru- 
&uofa  fit,  non  infifto,rcmitto  Lcdorcm,adantiquiutis  indi- 
gatorem,  BrijJonium}  dcformul.  Kom.  Imp.  lib.  %.fol.  mibi ,  487. 
ibi,interdum,&lib,  l.  Sek&antiqit.  cap.  5.  Otiacium ,  lib.  11.  obfi 

18  Quod  autcm  tfupra  di&urn  cft,ab  omni  caufa  tam  maiori 
quamminori,  appcllationcm  rccipiendam,nifjfperiali  lcgc 
(ummaappcllabiliscomprchcnfa  fitj  ficuti  olim  fuit,  yticon- 
flat  ex  Nouelia  deappellationibui ,  V  intr&qua  tcmpora ,  2$.  cap.  j. 
illudctiam,vt&hodicpaiTimobtinct,  vt  infraccrtamfum- 
mam  non  admittatur, quxin  Camcralmpcriali50.fl.fu1t, 
ordiuat.  Cam.  Imp.  part.  2.  tit.  :8  §.  4.  SQnb  foncVrltcf}/  IC.  €T 
cr  ordinationc  VVormatia  conflituta  Amioijii  fol.  miht\  19.  quas 
poflea  Comitiis  Spirenfibus  <Anno  70.  ad  150  fl.  redal7at§.  3f($  trt X 
ttomt/  lc.fol.  mihi.  1611.  Eademque rurfum  conucn tione Spi- 
renfi  Anno  1600.  §.  Qimtil  tturt  awfy/lc.foL  jtf.  ad  300.  fl. 
cxtenfa  cir. 

Excipiunturprimo,tcauf*iniuriarum^.  §.  4.  yerfSQofy 
foflf  n/ic.  qui  confirmatus  fuit,di&is  Comttiis  Spirenfibus  Unns 
70.  $.  SBSatCifor/ l€.fol:mihii6\i  quod  tamcn  cum  tempcra- 
mento,  dc quo  fupra intdligcndum ,  damnatus cnim  rationc 
famofi  libclli  no  audijctur,  dt  cuiuspeenaworigine  yideatur  Ste- 
pbanus  Forcatulus,  dialogo  58.  n.  4.  Scipio  Gentitis,  lih.  i.parergo- 
rum>cap.  30.  BalduinuSy  adLeges  Romuli,  c$.  proccdet  crgo,  ii  a- 
£tum  lit,  ad  rcuocationcm ,  fcu  palinodiam ,  feu  condemna- 
tioncm,  toft  cr$U Wlmbmutfy&tfpnfytfy  i€.  Antiqui- 
tus  aurcm,  iuramcnto  intcrpofito,  iniuriantes  fatijfaciebant , 
nol  lc  ciTedi&a ca ,  quibus  pudorcm  cius  fuggillarant ,  vt  refcrt 
Bri/fonius,  de  formul.  Rom  ImpMb.S.fol.  mihi  j\6  ihi intcrdujCjrc, 

. Animaduertcndum  tamcn,adcamcondemnationcm,  qua: 
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infamiam  importat,  aut  irrcgar condcnuuto  >  non  faciic  dc- 
ucnicndum,  cum  cnim  cond.mnatus  a&ioneiniuriarum  fa* 
niofus  fiat ,  /.  L  cf  /.  4.  §.fin  ff  de  bis  ,qui tiotantnr infamU , in- 
quircndum  inquam,an  in  calore  iracundiar,veJ  impuu  animi, 
autalticwcconccpta  confilio,iniurioja  vcrbaprotulcnt,nam 
cumca,quaecum  animicommotioncdicunrur,noH  vkkatur 
iudicio,  fcd  inconfulto  calorc profcrri,  /.  quidquid^S  ff.de  reg. 
iur  /.$  ff.de  diuortiisj.i  §.fitem  quarijf.adS.CTurpiUi&n.l.  ihptr- 
fpkiendum&.yltffdepixnisMto^  lubricum  linguacnon  facilc 
ad  pornam  trahcndum,intcgra  cxiftimatione  condemqandus 
vidctur,fcu  nComitm,Anno  66habitis,$.caufas  iniuriarum  fec- 
longtrib/ filmii, c68  ftatuitur,intcrcflcintcriniuriasvcrba-  • 
lcs»5c  atrociorcs,vt  llhc  illicfacxiftimatione,in  iniuriantem  a- 
nimadueftatur,hicautcm  ludicio  rcsfinicnda  fit,cjuo  ccdem- 
natus iniunas  prouocarc poterit,ni(l  ad poenam  pccuniariam 
cxphcandam,qua?ordinationiconformisnonfit,condemnc- 
tur,huiuscnim  appellarjooern  nonrccipi,ro»y?4mor</>/Mf/*- 
ne  Cam.  Imp  part  2.  tit  28  §  4.  yerfic.  4£)i>cf)  fbttftt/K  cr  ordi- 
n<uio  Camerte  VVormacietconfiituta,ut.  baf?  &Atb<tl/  li.foL  1 19. 
*4ntbor prtciud.  Cdm.  in  yerbo,  iniuria,  ibi,  qutuido  dtlum  }fol.  1$ jv 
Tknaifim  inverbo  appeUationisJumma^§.  I, 

Sccundo.texcipiuntur  rcditusrcluitionino  obnox  j,mo--  20 
doannui  6.  fl.pendantur,autinferantur,nouiiri  na  tame»5^#- 
rcpficonuentione}^Annoj  600. §.  3XftctrefftU!t/t(.t2.  requirun-  ■ 
tur,nifircditusiunfdi£tioniadhxreat,  vtfi  v.  g  rationc  iuris- 
diftionis,  ccrtum  quid  explicandum  fit^inguli^annjs.autdc- 
nixj,  proprietas ,  vel  cjuafi ,  ex  caufa  tommifll  pctita  fit ,  ira  ra- 
mcn  vt fummae di£h  §.  ^CtVtrolunn  Jc\convlpondcat.Z>e- 
naifitts j  in  yerbo.  appellationis fumma}§.2.  . 

Sntacjjfummalordinationjriolircoformij  aopcllationo  XI 
Kfip'tur,q>  idtm  probatur,in  fummispnuilcgioru,dc  noap- 
pcllado  &c.  ftatibus  Impenj  coccfforum,  Ordinatio,d  par.2.tit, 
28.  tircaprh<c'ipium/w     §-fin.  Maximeinl-nuatis  Pnuilegijs, 

yt ftmutm  Cmititi  Imperij ,  ^Anno  /0.%.  l$\x  fcQCtt/  ttttu it/  « 
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feuarticuli,  qucmdcfioit  (aquafde  iureciuili  regularitcrdt 

impcrmifTa,/.  i.  §.  i.  huicy  ff.  hoctit.  /. 4.  eius,ff.  de appeliat.  nci- 
piend.  l.antc\  C.  qiwum  appellat.  nonrecipiuntur ,  /.  apertifiimi,  C 
deiudic.l.  6.  §./upcrbis,  Cod.hoctit.  Ordin.  Cam.  Imp.part.  1.  tit. 
28.  §.fin.ejrtit.  29.  §.  4.  ejr  Ordinat.  Cam.VVormacicccOnflituta, 

Unno  1495.  foi.  21.  ibu  £>b  H\>\xUation  von  bttyurtfy In  ic. 

Ab  interlocutona  mcra  inquam,non  recipiturappellatio,qu£ 
ncc  dirc&o  nec  indircctb  ncgotium  priocipale  dcfinit ,  aut  llli 
prxiudicat,quarefi  vimdefinitiux  habeat,aliudprobandum, 

1. 39.  intra,  §.  2.  verftc.  permittitur,ff.  de  minoribui ,  vbi  propofita 
fuitquxflio,dcin  integrumrcftitutione,  perquamdeciditur 
caufa  principalis ,  aut  fi  ab  vfufruttuario  petatur  cautio ,  isque 
ncget fe vfuf ru&uarium,  dicta  fcntcntia  pro  co ,  in  cffcctu  efl: 
dcfinitiua,  licct  formaliter  poft  fe  definitiuam  cxfpettet,idem 
iudicium  fi  intcrlocutoria  prxcedcns  fit  fundamcntum  ,  & 
caufa  definitiua? ,  tunc  non  curandum  de  diucrfitarc  nominis, 
dato  vno,  codemquc  cffc&u,  Baldut,  in  /.  minor,  C  dehis}  quibtii 
Vt  indignis  eyc. 

Ex  effcctibus  t  itaque  cognofccndum ,  intcrlocutoria  me  -  6z 
rafit,nec  ne,  vtficafiniatucofficiumiudicis  ,pronunciando 
v.  g.  fe  incompetentem,  vel  contincat ,  aliquid  dari,  vcl  ficri  9 
aut  dcn  iq;  definiat  vnum  articulum  fubftantialcm  caufc  prin  • 
cipalis.  De  quibtts remitto  Leclorem, adfelinum,  in  rubr.de  n iudic, 
Marantam.par.  6  tit.  defententiis,n.  41. 

Sccundb,tdc  iure  cjuili,ab  intcrlocutoria,  non  improba-  e>j 
tur  appcllatio,  fi  ca  contincat  grauamcn  irreparabile ,  /.  i.ff.  de 
appellat.recipiendisy  vtfi  tcftcm,  v.g.  ameproductum,  inquo 
fundamentum  mea?  probationisconfifteret ,  iudex  interlo- 
queretur,  non  eflc  audicndum ,  pcr  hanc  interlocutoriam,  in- 
fertur  grauamen  ,  quod  appcllando  acjefviitiua  ,  non  pof- 
fum refarcire ,  cum  in  caufaappcIIationisTeftispriusrecufa- 
tusaiudice,  non  poflitrcproduci,  non  intcrpouta  abinter- 
locutona  appellatione,  &.  hxc  vocatur  ab  mtcrprctibus  inter- 
locutoriafimplcx,appcIlabihs  tamcn,  a  qua  appellandum, 
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&  non  proteftandum,  alias  tranfirct  in  rcm  iu  Jicatam,  eap.pu 
eum  dileftu*,  ext ,  de  eleftione. 
$4      Quamuis  autcm  ,  t Jitc diftin£tio  fcntcntia?  i n t c r !o cu t o * 
riz,quibufdamdifpliceat ,  quodnullahuiusiniurcmcntio 
fiat,caqucconrundantur,dccrctaMagi(rratuum,cumfcntcn- 
tijs,  &intcrlocutionibusIudicum.  Deniquc,  quodmtcrlocu- 
tio  ,  quz  &  prziudicium,  aruculus,  luftum,  &przceptum» 
intcrdum  dicifolcat ,  iniurcafentcntiadiftinguantur,tamcti 
tr  inforo,  ckfuprcmolmperij  iudicio  receptacft,ciusqucratio 
-  diligenter  attcndcnda,  videatur  Mynfing*  eent.    obf  F8  ejcenti 
4.0^43.  Gailjib.  1  obfu?.  e?  130.  ^iuthor praiudic.  Cam.fak 
i3.c^3i7.vbitpaiTimintcrlocutori2fimplicrs&vimdcfinU 
tiux habcntcs  rcfcruntur  ,  intcrquas  rcccnlctur  iniunctio  Iitif 
contcftationis,abhaccnimnonfccus,acadcfinitiuaicntentia 
appellatur,  RuUntus.de  Commifarits.pate.l. lib. 8  de procejf.iud. 
interrog.  up.  s.pojln.ty.ybiidin  quadamcaufa  ita  ob/eruatum  re- 
/er*.Secundo  fentcntia  impofitionis  pcrpctui  (i\cnt\^Lc*m7U 
tU,  18.  ff. de accufation.  Gail.  lib.  1.  obf.  1  > $•  Jcrt  10,  recufatio  iuv 
dicis,  haeccnim  intcrlocutoriz  zquiparatur,vnde  fccuti  infcri- 
ptisab  hacappcllandum,vt  infravidcbimus,itaetiam  rccufa- 
tio  fcripto  fieri dcbct,  &  vt grauamina  in  fchcdula  appellatio» 
nis  ab  intcrlocutoria  fpccificanda,ita  &  cauGc  i  ccufationis  cx- 
ptimendz,  Afynftngermycent.  3.  obf.6}.  Gail,  lib  1.  obf.ty.  nu.  1 4* 
etiam  dc  Iureduili,  vti  dcrcnditnouiffime  Petrtts  GiMgn.  int\ 
£6  apertifiimi,  num.  1$,**«/^  Quamuis  aotiquitus  t  ita  compa- 
ratum  fuit,  vtgcncrclibus  veibis,  vcluti ,  hur.cno!o,timidui 
cft&c.  quiaCzfarem  fortitccamat  &c.  rcccfan  potucrit,  Cn- 
iaciuajib.  9.  obfcap.  25.  Brijfonius,  defcrmtd.Rom.  Imp.  Itb.  f.  fol. 
$6$>  vbi  alicjuot  rcijcicntii  ludicis  formulas  ,ex  Ciarone,  Plini* 
arc. adfert.  Vfu  taincn  caufz  cxprimeadz  funt,.V)«/i«.  d. cent* 
3.  obf.  6$.  nu.  6  Dd.  adl.  cum  apcrtifiimi,  C.  de  iudian. 
6j       Vcrum  quzftioniscft,tan  fcntcntia  compctcntiz,habeat 
?im  dcfinitiuz ,  appcllabilcm  cflc  conflat ,  ex  cap.  24.  ftgnifican- 
U?  cxcderefcriptu,  ey  qutdcm  Gail, hb.  uobf.  130. n*>9- rcfert  m~ 

tcrlo- 


Digitizjed  by  Google 


^Jl  QVA  CAVSA  APPELLAT.wt.  ,;t 

tCTlccutoriam  efleappcllabilem  tamcn  ,  RuUntutde  Commifl. 
hbro  fecundo.  inpuntlo  Commijlio.  cap.  lo.  lit.  C  hlynfihgerus  att- 
tem,centur  \obfcruat.  88.  cxiihmat  icterlocutoriamefTcha- 
hcntcm  vim  dcrinmux,  ldem  autem,  centur.  obfer.  $5.  rcfcrt, 
imcrlooitoriamcflcfimplicem  appellabikmtamen,  ncquc 
cnimhxcinucltjgatio  inrrucluola  ccnlcri  dcbct ,  fi  cnim  fit 
interlocutonaiimplcx  ,  appcllabilistamen ,  nonconccditur 
inhibitio.  Scoindo  3  viua  voccab  ca  appcllari  non  potcft,  tom. 
l.Symph  part.  2.  tit  14  fuppl  1  fol.  mihi>i%i.  *Author praiudic. 
Cdm.fol.^.tyfol.  315".  nunc  interlocutoriamiimplicemnunc 
vimdcfininuxhabcntemdicit,  &  praeiudicia  io  vtramq- par- 
tcm  adfert. 

Sunt ,  qui  Jiftin  guunt ,  aut  appcllatio  a  fcntcntia compe- 
tentia?intciponitur,ab  ipfupimbut,autacertio,  rationc  ln- 
tcrciKr.puta  Pnui!cgij,5cc.  I  'n u^o  cafu,  cfle  intcrlocutona  fim- 
pliccm^Sccu*  do,  habcntcm  vim  dcrmitiuc,*0J».i  Symph.ptr- 
2  tit.  i^.fupplicat  $  tom.  x.par.  2.  tit.  17.  q.  1.  nnm.  14.  Tom.  4, 
par.  z.fupplic  6o.foi.  c8  tom.  f.fupplic.j.fol.  204.  *Auth  pra- 
iudic.  Cxm.  fkL$lf.  *f  \\6  vbi  aliquot  prariudiciaadfcruntur,cr 
*  Ttlnunno^dc  Benignis,  pentecofi.  3.  obfl  .  cp* pcntecoft.  4.  obf  p. 
cr  31. 

Inhacopinionumconcertatione,fcictidum  cft  >  Comitiii 
Jmpcrij,  c^«»op4  §.  'IQnbtitmnCUfylC.  fol.mihi,  71;.  deci- 
fum,  appdlationcmaientcntiacompetentiae,  alitcrnonrc- 
cipiendam ,  quam  in  fcriptis ,  ideoque  intcrlocutoriam  ilm- 
plicem^fTe,  mfi  diucrium  ftatuto ,  velconfuetudineobfcr- 
uctur. 

Mandata  cum  daufula,t  an  fint  imcrlocu]oria,vel  definiti-  etS 
nz?  dubitari  poffct,5c  vidcntur  interlocutoria  efle ,  non  enim 
omnis  voxiudicis,  iudicati  &  fentcntizcontinctauthorita- 
tcm ,  /.  ex  flipuUtione  7  /.9  pofl  Cod.  de  fententiit ,  W  interlo- 
tutiontbus  omnium  iudicum  l.  4.  intcrlocutio ,  Cod.comminationet 
EpiflolaA  zfc.  maximccumdeccrnanturadinftantiampartis, 
altcranon  citata,  aliud  vcrb  probandum  ,fiauditis ,  &  cXa- 
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jndignum  auxilio  appellationis,  prouocan  non  potcrit,  fi c- 
nim  innouatio  priuct,  apppellantcm,appcllationca£t.ualitcr 
intcrpofita,  &  in  cfle  Jedudta,  mu  It  6  magis  ca ,  quae  non  eft  in 
attu,  fcdinpotcntia  tantum.  Sccundo,  indignus  eftauxilio 
legum,qui  dum  cas  implorat,  contra  illas  committit,  leg.  au- 
xilitm,  \j.  in  fin.ff.demi7iQYib.  cdf>.  quiafruflra  14.  extj  de  vfu- 
nj.  Dcmque  appcllatione  admifla ,  non  reuocarcntur atten- 
tata,  contracapitulum  non  folum,  boctitul.  in  6.  ponderando 
vcrba,  pcnitusreuocari&c.  LantelotM,  deattentatis,par.  \.cap.. 
28.  n.  49.  vffcadn.  ijct. 

Ex  his  colligcrc  cft ;  t  ab  intcrlocutoriamcra ,  infcrcntc 
grauamcn,  quodpoflfit  reparari  pcr  fentcntiam  dcfinitiuam,  7n 
improbari  appellationem,  Bartbo/as,  inl.antefememiam.  ff.de 
lAppellation:  recipiendis.  es^M.po/l fententian;,  C.  defc>iten.zsr in- 
tcrloc.  omnJud.Quod  ipfum  tamendeclaratur  non  proccderc, . 
fi  pcriculum  reparandi  fubeflet, vt fi  intcrloqucrctur ,  teftcs  in 
iudicio  poflciTorio  rccipi  oon  dcbcre^ad  pctitorium  refcruan- 
do  prouoeari  poflc  ,  probat  authoritatibu* ,  er  praittdicio ,  Gra- 
hxus>  dd  GaiL,  lib.  1,  toncl.  119.  w.f.  idcm  iudicium  cflc  crcditur> 
fi  cum  difficulratc  rcparari  poflit,  quamuis  Iuftinianus,  in  leg. 
$6.  oportety  C.  hoc  titul.  generaliter  ftatuat ,  denegando  produ* 
ttionem  tcftium  non  appellandum ,  cumrationc  ibidcm  ad- 
du£U,  Cui.uiu4,d:lib.iz.  obfcr.  <vt/>.  $..alias  communi  calculo 
intcrprctumrcceptum ,  extra  pra?di£to*cafuf,abinterIocuto- 
ria  fcntcntia  appellationem  denegandam. . 

Hinc,  ta  pnmodccrctoappellationemimpermiflamclTe,  7*2. 

tanquam  modicum  infcrcnte  pmudicium ,  rcfudcndo  cnim 
cxpcnfes,  immiflus  in  poflcilioncm,  dcccdere  cogitur ,  /.  if.fi 
finitay  §.  item,  JI.  /.  de  damnainfetto,  duth.  W qni iurat,  C.  de boni* 
author.  iudic.  pofitd.  &  hac  rationedcnegatosProccflus  refcrt 
Author prtiudic.  foL  $f.  ibi,  an  aprimoDecreto&c.  ejrfol.  105. 
RuUntus,  par.  }.  lib.  9.  de  remed.  conferuand.  cap.  8.  n.  ip  lib.  $. 
deProccjf.Iud.interrog.c4p.  f.nu.  if.  aliud  tamcn  cxtftimntur  . 
obtinerc,  fi  pcr  immiflioncui  iiu  quaercndi  fru&ui  acquirei  e- 
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tur  quamuiscnim  immiflusexprimodccrctononpoflideat, 
tcg  dnodecima.  cum  legatorum.ff qtubus  ex  caufis  inpoffefftfc.  L  3. 
$^8.  Creditores.ffytipofiidetisJ.io.  fiquisautem,  $.  Pomponiits, 
ff.  deacquirenda.poff  Hmc ,  Quintus  Mutius,  rcprehenlus  hu- 
ius  rci  nominc  a  hiulo.,  quod  mtcr  gcncra  pofleflionum  po- 
fuenttmimflioncHi  cei  fcruand*  caufa,  /.  ^pofiideri^.fin  ff.de 
acquireudapojejf.  nam  vt  ait  PapmianusHn  leg  quhta.pofiqHam, 
§.  primo.  ff.  yt  Legatorum  feufideicommijfariorum  z?c.  vicaria 
cuftodiffgratiapoflcflio  datur  ,  fi  vcrb  mquamalicui  fru&us 
ccdcrcnt,  exprimo  dccrcto,proptcrnimiam  contumaciam 
abfcntis,  ytinleg.  Fulciniusjeptima.%.fin.  diuus quoq,, ibidcm 
Zffius ,  ff.quibm  excaufu  inpoffeff.  modb  fcntcntia  iudicis  id 
cxprcfsccontineatur,  quodquidcm  rcquirUnt,  vcrumfuffi- 
cit,  fi  cx  fcntcntia  id  colbgi  poflit ,  vt  fi  ob  pocnam  conxuma- 
cia:  aufferatur  poflcflio  vcra,  iubcat  miflum  pofli  Jerc ,  nam 
cx quo  poflefloremcfiicit  ,conlcqucnseitnbuit,  facultatcm 
pcrcipicndi  fructus  ,  MenothiMremediotertioretintndt.poffef. 
nu.xy.  &  187.  vbi  dcclarat,  quomodo  miflus  cx  primo  dccrcto 
lucretur  fru&us>licct  hocfcntentia  cxpreflum  non  fit,autcon- 
dcmnatusquisftt,  quodin  poffcflioncmmiflumnon  admi- 
fcrit,  istxu  i  l^fifiniUy  §  finff.  de  damno  infeUo  J.^.fiquu mif 
fta,  l  4  perintcrdielum,  $.  i.fiprator.ffneyiifiat  eiqui  ert.aut 
deniquc  ftatuto  rcccptum,  vt  miflb  cx  primo  dccreto,  fru&us 
cedcrcnt,  Mcnochius, d  loco  num.  xyy.  Vcl  immiflio  fine  cifufx 
cognitione  conccfla  cilet ,  hts  cadbus  appeilatioadmittcnda 
vidctur,  jingtl  in  l.  ante ff  de  apptUat.  recipien.  Batd.  in  l.  confcn- 
UntumrC.  quomodo  tf  quandotrt.  Rulant.part.  i.iib.  pdtrcmcd. 
eonferu.  rerum  acquifit.  cap.  %.  nu.  19  tS  tt.  vbi  refcrt,  quia  huiuf- 
modi  ltnmifliones  communes  fiant,  proccfluidcccrni. 

Eadcm  rationcta  fcntcntia  xftimatorum  fru&uum  appel- 
larc  non  hcet,cum  fit  raera  intcriocutoria,neciudcx  tcneatur 
aeftimatorum  aeftimationem  fequi,  lcd  ab  codcm  corrigi  pof- 
fic,  UfmiusMtraa.de  Execut.  §.  7.  tap.zio.  appcllationcau- 
tcm  intcrpofiu  ab  arftimauoue,  ca<fc  pcndcDtc*fru£hu  mcdio 

tcm- 
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tcmporc  pcrccpii ,  non  ad  a£torem ,  cui  bona  adiudicata  funt 
pcmnebunt,  quia  prouocacio  illam  atftimationem  fa£tam 
fufpendit,  confirmatatamenaiudicc  appcllationis ,  atftima- 
tionc  fructuum,  fi  uclui  a dic  primse aeftimationis ,  adton s  c-  . 
runt,  ^Afiniui,  d.  §.  7.  cap.20%.  cireafinem. 

Hadtenus  dclurcCiuih,  tnunc  inquiramus,  quiddciure  -4.. 
obtineat  Canonuo,  quoftatutu,  aquauis  mtcrlocutona  (vi- 
dentur  cnim  Poruifkcscx  fupra  propofitis  cxceptionibusiu- 
ris  ciuilis,  fcciflevnam  regulam)  cap. /upert»,  M:  extr.  hoctitul. 
cdp.  1.  dc dolo  cjt contumacia  infexto  ,  ab  omni grauamine  non 
modo  lllato,  cap.  5.  cumfit  yerfic  fiver&ejrc  hoctitul.  fed  etiam 
infcrendo  proptcr  iuftum  mctum,wf  18:  con/uiuit,  cap.  bon*9 
31.  extr.  hoctit.  appcllari  pofte,  imo przcedentegrauaminc fi 
quisfcfubmittatprote£tioni  fuperioris ,  habctur  pro  appcl- 
lantc,  cap.  54.  adaudicntiam 1,  hoctit  ext.  fi  tamcn  g.tieralis  ap- 
pclIatiofit,non  fpecialis  ,  qux  vnacaufacir:umfcriptacilet, 
non  adrnittcretur,  cap:  2.  cap.  ibnfuiuit,  1 8  ext.  hoc  tit.  cxempla 
au:emgrauaminispaiilm  occurrunt ,  incap.  ex  partc^y.  48. 
49.  ext.-hoc  tit.  cap.  7.  ext.  dete/libu$,cap%  olim,  7. ext.de  exccption. 
cap.  9.  e\t.  deiudiciis. 

Porro t  hatc cb  pcrtinent ,  vt  iudicc  defifttnre  a  grauaminc  75; 
infcrcndo.pciTitpoft  habiteabcodcinterpofitaappcllationc,. 
incaufaccognitionc  proccdere,  cap.  cumcc/fante,6o.ext  cjrcap. 
\ofiate,hoctit.in  6.  nifi  inhibitum  fit,delarum  appeilationi, 
tunc  ctiam  reuocata  intei  locutoria  non  poiTc  in  caufa  proce- 
dere,ftatuitur,4«M  f4/>  cnm  appcliationibusyhoctit  in  6.aut2ppcl- 
tansiumptus  non  fcccrit,in  proiequedaappcI!acione,nam  ad- 
hucappcllansvidecurgrauatusremanerc,  Gtcg.ThoU/  Tratf. 
partit.  Jum  Ctn.  lib.  c  tit.  ic.  cap  8.  iit.  A.  aliarProccilus  iudicii 
( euocantis grauamcn  fubiiftit,  cum  hic in  potcftatc  appellatis, 
non fitjimpcdirccognitionemiudidsjfitame. dcnuoaiudice  i 
grauamen  infcrreretur,  dcnouo  eiTctappclladum,  noua  caufa 
emcTgctisgrauaminij,noucappcIl2tionicauiam  prxbct,»^«- 
(rasituL  Qjn%  in  ycrbo.apprfl.  Hfcnu  nufa  cjrc.fii^.ibianuiio  ejrc; 

yhitt 
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vbi  inhancrcmpraeiudiciumadfcrt,  Schoccft,  quod  dicitur, 
c>>  quxdc nouo  cmcrgunt,  nouo  indigcrcauxilio,/ig.  u.dea- 
tatc,  J.  ex  caufa ,  %.ff.  dc  interrog.  iti  iure  tSc.  I.  fi  ab  arbitro,f.qui 

fatisdare. 

Vcrum  fcicndum,tin  appellationibus  rccipjcndis,vcl  non, 
IusCiuile,&  non  Canonicumlequcndum,  (quodtamen  ip- 
correttum  eft ,  Concilium  ctiim  Tridentitium ,  fejf.  i$.  cajt.  i. 

■  circa fintma  eS fefitone  2,4.  cap.  20.  in princip.  ftatuit  antc  dcfini- 
tiuam  fcntcntiam  ab  intcriocutoria ,  vcl  alio  quocunquc  gra- 
uaminc  non  appellandum,  nccdcfcrcndum ,  nifi  pcrdcfiniti- 
uam  rcparari  non  poflit.  )  Guido  Papce  decif.  7.  n.  7.  quodQrdi- 
natio  Cam.  Imp  approbat,  part.  t.  tit  2.8.  §.fin.  ^tittl  flfo It .  & 
Maximilianus  Impcrator,  in  con/litutionib.  de  Nouriist  fol>  mi- 
hi ,  100.  ibi,  ^Qon 3ppdI<mon  jnftt n m mu n  u.  inprinc. 
Ratio  eft,  nc  ita  appcllando  cx  quahbet  intcrlocutione  lis  tra- 
hatur  in  in  finitum,&  Ci  quid  medio  litis  iniquc  fibi  a  iudicc  dc  - 
ncgatum aut fa&um  ,  litigator,quzratur,hocpoftdefiniti- 
uam  fcntcntiam  interpofita  appcilatione  ,  ei  fimul  cum  re 
principali ,  omne  farciri  poffit ,  &  adrefrenandamappellan- 
tium  a  quocunque  grauamine,  vel  fcntentia  mahtum,  vt  par- 
tcsfumptibusvcxent,  Gail>lib.  \  .obf  \z$. 

Noa  tamcn,  t  rcfpucndaeft  appdlatroagrauamineextra- 
iudiciali uiam  de  iure  ciui li ,  modo  illud  vim  definitiusc,  vel 
intcrlocutonar  habcat,  Grtuausad  Gailylib.  1.  concl.  110.  confid. 
\.n.  2.  Comitmlmperij ,  JLnno  04.  §.  ^H&Wtt  ab(t  U.  vcrfie. 
2fcnrnacfo&<rot>je  U.fol  714.  vbirefertur,iuris,difpofitio- 
ne,grauatosfuperioTumdcCTctis  mandatii,  vel  mul&is  8tc. 
appcllarcpofle  ,Francus}in  in  capit.  bona,  ext.  hoc  titul.  *Abbas, 
in  cap.  peruenit,  ecd.  tit.  tom.  2.  Symph.  part.  2.  yoto  4$.  tmm.  $. 
quod  cb  cxtendit  Bartholus ,  in  l.  yit.  ff.  de appellat.  recipiend.  vt 
non  opusutfcnrentia,  vcl  dccreto  ludicis,  (cd  furTiciarappel- 
landi  caufam  effe ,  probabilem ,  quod  proccdet ,  fi  f:!tem  dc 
grauam inc  conttct,  Carionifix,  in  cap.  confulh ,  ho  tit,      tt ^or 

prtiudic,  Cm.  in  ycfbo  (tppeilatio  extmudicialis,fol.  z%,  lbi  n  ota 

inap- 
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in  appellatione  &c.  vbi prxiudicio  id  dcchrat ,  quarc ,  fi quii 
timcat  fc  turbari  in  pofleflione,  adin  fupcriorpotcti',  yidecx- 
emplum  apud  Wurmferum^  tit.  de  de  apppellat.  obf.io. 

Haecautcm  t  extraiudicialisappcllatioduplicitcrconfidc- 
raripoterit,figrauamencxtraiudicialcinfcratur ,  tanquama 
iudicc  extraiudicialitcr  proccdcntc,  appcllationi  locus  crit,  fm 
Tcrbiudcxaliqucmgrauct >  vtparj ,  non  admittirur,  v.g.  Ci 
PrincepsCiuitatemiibifubditamgrauct,  non  adinftantiatn 
altcrius ,  (cd  pcr  fc ,  tanquam pars ,  a  tali  grauaminc non  pro - 
uocatur,  quia  talis appcllatio  cxtraiudicialis habcat  vim  con- 
ucntionis,ideoque  Princcps  coram  fuo  Iudicc  conucnicndus 
fit,  ytfuprahoccap.  diclum  efly  cap.  f.  cumjit,  ibidem  Canonifla9 
ext.  hoctit.  Gail,  lib.  1.  obf.no.  Mynfingerus ,  cenu  4.  obf.^y  tiu, 
y  tom.  I.  Symph.  part.  2.  tit.  17.  q.  num.  17.  tom.  z.part.  2.  vot* 
48.  num.  18.  *Autbor  pradic.  in  tterbo  appellare  a  quibus  eyc.  fol. 
35.  ibi  appeUarij  cjrfol.  zi.  ibi  fubditus a  Principc,  ef  fol.  56.  1  bi 
fubditus,  vbi  paffim  hocpraeiudicijsconflrmatur,  RuUntus , 
part.  3.  lib.  8.  deprocejf.iud.  interrog.  cap.  13.  num.  17,  vbi  varicde 
hac  rc  rcfcrt  difputatum. 

Comitrjsautemlmpcrij  t  ^inn^j^  hibitis,§.  ©arumb 
fc^fn/orbnrn/2f./b/.  724.  dectfum,  quatenusextraiudicialcs 
appcllationesafubdiushuerpofitayn  Camera  Imp.  recipicn- 
dacfint-,duoeD»iricxiguntur,prim6,  vtvcrifimilitcr  grauamc 
probetur ,  nam  cum  grauamen  fit  caufa  appellitionis,  debec 
eam  prarcedcrc,ficuti  caufaquaclibet  fuum  cffc£tum,n;hil  po- 
tcft  intcrcffe  appciiantis,  quamdiude  grauaminc  non  confht, 
fccundo,  vt tanquam  a ludice, non  vt  a  partc ,  grauamcn  illa- 
tumfit,  cxemplum  huius  cxtraiudicialisappellarionis,  puK  h- 
rum  vidcrc  eft,  intom.  i.Symph.  part.  1.  tit.  de*Arrcfln ,  yot&y  U 
poflnum.^.fol.^iU  Scicndum  tamcn  cft ,  (i  quis  arrcftetur. 
parte  vidclicct  petcntc  a  Magrftratu,ficccnc  non  habct^appci- 
lationcm  interponerc,  fcd  rcquifitijinterucnientibus  fupcr 
conftitutionc,dc  Arreftis  &c.mandatum  peti  potahjirrfauci- 
tum}  nouiJJ.  Spir.  wmm.%  §.  ^iun  /Mj  i>c#<bc/icfol.  761, 
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80       Vtaurcmconcludamus  ,t  aqua  caufa  I'cira(itappclIatio  , 
notandacftdo&rinalntcrpretum,^/.;?/? .ff.  deappeUat.  rccip. 
ab  omni  dccreto  iudicis  maxime  obtmcntu.  formam  fenten- 
tiae  iudicialis,  appcllationcrn  cifc  ptrmifiam ,  VVefenb.  inpx- 
ratit.de  appeU  nu  8  mododecernat,  vt  Iudcx,fecus  vtpriuatus> 
&hac  rationcdcnegatos  ProccfTusre/m  Autbor  prmud.fol.mp- 
hi,tf.  ibi  appcllan  potcft  &c.  Tikian.  de  Btnigmn ,  Pent,  7.  o£fi- 
3$  0^34  ey  Pentec  $.obf$o.  V. G.  filudexdcccrnat, qucmef- 
ic  committcndum  banno,  vcl  piofcuptiom  &c  inhancrctn 
praEiudiciaadfcrt.^/«r^or/>r<wW.  in  ycrbo  appeUare,a  quibus  zfu 
fol.  mibiy  33.  ey  in  ycrbo  bannum,  initio. 
81       Porro,  t  animaducrtcndum,  nc  Autbor  praiudiciorum,  foL 
35.  ibi  quando  pratceptum ,  &  Ttlman.  de Benignis,  Pentecofl.  7. 
obf  29.  nobis nnponant, dum  ftatuunt ,  adecreio  aliquo  iiuc 
pr  jecepto  fa&o ,  in  iudicio ,  tiuc  cxtra ,  firic  caufx  co^nitionc., 
quandocunqueprouocari  potfe,ctiam  poftdccendium.&ica 
cxaudicndum  Gail  lib.i.  obfuo,nu.  j.In  contrarium  cnim  re- 
ceptaintaprctumdo&nnacit,  ctiam  afcntentijsnontranf- 
cuntibus,inrcm  iudicatam,dapfo  dcccndio,  nonefleappd- 
iationi  iocum, glojffwguUris>  &  ibidem,  Panormit.  in  cap  adre  - 
primcndum,  in  ycrf.fuJJfeudatnrM  Qfficio  ordinarij,Rota,  deciftotu 
48.  deappeUat.  in  nomunu.  4.  Maran^th.  deftutetfrits,  nu. 
urtit  dcappcUat  nujit.  ijf.  quodadeo  vcrum  cliecxiflimatur, 
vtappellansidecrcro  ,  vclfcntcntianulla  ,nonobtincat>  in 
cauiaappeilationis,nifi  luftinVetipfam  appcllationcm,  pro- 
bandoLcgitimeintcrpofitam.quoadomniaiolcmniaappcl- 
lationis.  Frantits,  in  cap.  dtlecla*,  deappeU.  nec  lufricicns  iit  pro- 
barc  nullitatcm, fed  dicitur ,  viam  quam  clcgim,(equcrc,  argu*~ 
ttsen.  l.fi  muhcr.  zl.  §.fitt.ffl^uodmetui  c&ufa  &c,  tom.  z.  part.  Z. 
yoto  48.  nttmer.  iy  cumfequen.  Querela  tamcn  sntcntari  potc- 
rit,  Maranta,  dtcl.  lociitextus  elegans ,  in  sapit.  8.  comertationiboc 
thul.  in  6.  Quare conicqucns  ci  lt,  ab  omni  dccrcto  ,  intra  dc- 
ccmdteseflcappcHandumjquonon  fatto^innouat^non  qut- 
4cro  pcrmodutn  appcllauoms,  fcd  qucrck  rcuocari  potcrut. 

Et 
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Etquamuis  repugnarc  videanturtradita,  in  Tomo  c.  Sympb.  52. 
folto.  ij6.  vbi  fuerc  Jcnegati  ProcciTus ,  co  quod  ac.tr ix ,  a  dc- 
crctoprxiudicialinonappclbucrir  j  Prorliui*  tamcn  videtur 
ctfc  cxpcdicndxdifficulutij  ratio,fianimaducrtamus,qucre- 
lamnon  mtentatam  ciTe,  fcd  mandatum  poenalc  ieu  prsece- 
ptum  cxccutiuum  pctiiumjmberiamllqjcrelaintentataef- 
fet,  non  audicnda  fuiflet,  quia  antcquam  quereiansadmittcn- 
dus  fummaricfalrem  dc  iniuftitia  conftaredcbet,  Marantajit. 
Et  demum  fertttr  fententia ,  nu.  155.  infine. 

Supradi&um  ctfc .  ab  IntcrlocutoriarcguIariterdelurcCi- 
uili,  appcilationem  cflc  im  pcrmi  llam,  vc  n  lam  us  ad  alia  a  qui- 
bihcaimprobctur. 

Sccundo  itaq,  non  admittiturappeliatio,  ficaufa  iudican- 
dadclcgctur,vulgari  ciaufda,appcIIat!onercmota  ycap.pajio- 
taiis  fyc\tr.  hoctitui.capit.  1.  extr.  de  refcriptis  ,  es  pafiim  alibi, 
quxtamcnclaululanonperunctadcafus,  quibus  appellatio 
cxprefscconceditur,  yt  incapit,po/iremo^6.capit.exparte.^r. 
extr.  hoctit.  cap.  ex  conq uaft/one,  10.  extr.  de  refiituttone  jfoltAto- 
wum. 

Tcrtio, t appcllatio  rcijcitura  triboi  conformibus  fcntcn-  %% 
tijs,/.W/c4,CW.  neliceatterefc.cap.19.  dtrec1a>  cap  fuanobis, 
6f.  extr.  hoc  titul.  Clementina prima  defentent.  de  re  iudicata  ,  Co- 
ttarruuias pratl.qttaji.  cap  it.num.i.ef  7  vbircfcrt,nccadmitti 
exccptionem  nullitatis,  autremtutionisinintegrum,adim- 
pedicndam  cxecutioncm.  Quod  dcciaraturproccdcre,fupcr 
codcmarticulo,namfuperaho,in  eadcm  caufa,ciufdem  pcr- 
fonae  faepius  rcpetita  appcllatio  rccipitur ,  •Abbas,  ey  Canonifia 
in  d.  cap.  direclar,  ext.  hoc  tit. 

Eadcm  rationc  concluditur,  ftatutum  vnicam  tantum  ap- 
pcllationcm  permittens,  dcvnatantum  pcrfona  exaudiendd 
cflc  >,  Bendertts,  de  Reuiftonibttsy  conciuf  yj.  ttumcr.  f f .  Vidcatur 
Gregorim  Tholofanus,  Tracl.partit.  luris  Canon.  Itb  j\  tituL  15.  ca- 
pit.  t. 

An  autcm  haec  t  obtincant  in  tcrtio  ,  cui  cx  propria  vi,  8) 
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&  nacura  caufae ,  aut  ratione  fcicn  tiae,  nocet  quseftionis  eft. 

Sancfumma  aequitatecxiftimantium  opinio  fubnixa  vidc- 
tur,  tcrtij  appellationem  a  tertia  fcntcntia  admittcndam,  non 
confcij  agitatc  litis  antc  vltima  fcntctiam,alias  fi  huius  rei  fcic  - 
tiam  habucrit,  fcrendus  noncrit,  cumhuiufmodiappellatio 
litis  protrahcnda?  caufa  ccnfcatur  interpofita  ,  mahtijs  enim 
indulgendum  non  eft,  Canonifla,  in  cap.  cum fuper^  extr.  de  re  itt- 
dic.  cr  clemen.  i.  e od.  tiu  Gail.  lib.  I.  obf.  72.  ttum.  2,  cum feq.  vbi 
refert,  oppofita  cxceptionc  nulluatis  a  tcrtio,  impcdiri  cxccu-. 
tionem  fententiarum. 

Etquamuis  Couarruuias pratlic.  quaft.  cap.  1?.  ttum.  i&poft 
num.%  diiTentire  vidcatur  in  co,  cui  fcntcntia noccat^cxnatu- 
ra  fua,  ctiam  ignoranti,  cum  cnim  ea  in  ca  caufa  fit ,  quar  prat- 
iudicrum  iofcrat  cx  iua  vi,  &  non  rationclcicntix,  ipfiuslitis, 
fcicntixautignorantixrationon  habcnda,  fed  naturacaufx 
attcndcnda  videtur.  Huc  acccdat,  quod  hic  tcrtius  ccnfcatur, 
dcfcndcrc  tcrtio  prouocantem  ,  hocautem  nihil  aliudfit, 
quam  viccm eiusinomnibusfubire,/.^ minor%  $.  quoniamavr 
tem,i.  ff.de  Procurat.  non  mclioi  is  condmoms  cxillimari  dc 
bct,  tamen  cum  igaorantia  fcntcntiae  latae ,  ncminem  cxclu- 
dat,  ab  appeliationisauzilio ,  ncquc  huic  tcrtio  dencgandum 
vidctur ,  cum  prar iudicium  quod  eft  caufa  appcllationis  confu 
dcrctur,c6  quod  ius  fuum  faluum  eflc  p olTi t ,  Iicct reo  pri nd- 
paliappellarcnonconccdatur,  quia  rcfpe&u  terti  j ,  ccnfcatur 
piima,  &  non  tcrtiaappcllatio ,  Gailfd,  Itb.  i.olf.jt.  nn.  1.  An 
autcm  refpc&u  tcrtij  ccnfcatur  prima,  vcl  tcrtia  infta  n  tia,  \\ ui  c 
inucftigationi  fua  vtilitas  conftat,vti  vidcrc  cft  cx  clcganti  facH 
propofita  fpccie,  a  Codice  Fabriano.lik.  4.  tit.  14.  dcfinit.  5*5.. 

$4  Porro,  t  licct  a  tertia  fcntcntia  appcllatio  rci  non  admitta- 
tur  principalis,  a  tcrtia  tamen  fcntcntia  nouum  grauamcn  m- 
fcrcnte,  dencganda  non  cft ,  Maranta  boctit.  num.  270.  quod 
cum  aliquo  tcmpcramcnto  intclligcndum ,  vt  dcclarat  Couar* 
praft,  quaift.  cdp.  t$f  n.  6. 

tf      Aaunaducrtcndum  autcm ,  t  hanc cxccptioncm  nc liccat 

tcrtio 
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tertio  prouocarc,  refpe&u  fuperioris,  non  attendi,  necj-,  con- 
fidcrari,  quihbct  cnim  inferior  Magiftratus ,  tnbus  mftantijs 
conftitutis,  poflet  iurifdi&ionemfupcrioris  eludere,u*cut  1  nec 
eius,in  Camcra  lmpexiaIi,rationem habcvi,  My»fingerm,cent»' 
L  obf.  15.  *Autborpr*iudic.  Ctmerin  yerhofcntent'ia,foL\\l.  ibi  Ii- 
cet  &c.  ejr  cwfirmat praiud.  Rjuiantm,  part.  $. Itb.&deproeejfiud.  i 
interrog.  cap.  1$.  nu.  32. 

(iuarto,tappellatiofriuola,fruftratoria,vclmoratoriare-  $6  » 
ijcitur,quaemorandi  tantum  &fruftran<hcaulainterponitut, 
vt  negotium  trahatur  de  die  in  dicm ,  &  quantum  rlcri  poflit , 
procraftinetur,/.  ttttor,  ^Lfdevfum  efc.  cap.  cumappellat.  $Mi- 
tu.  in  6.cap.  ip  quicun^ ,  2.  f,  6.  quaeex  eb  col!igitur,cum  quis  . 
cxnulla,  vel  leui  caufaappellat ,  Mar*nt.,hoctit.  nim.  J47.aut 
ab  intcrlocutoria  Iurc  Ciuili  improbata,arbitrio  tamcn  id  iu*> 
dicis  committendum,  tradit  Menocbim,  de&rbitrar.  iudie.  lib. 
tent.  2.  eafit.  107.  &fcnt.  5.  cafu  44^.  nu.  9.  ejr  itl  Hinc  Paulm, 
lib.  f.fement.  inquit ,  moratorias  appcllationcs ,  fruftratorias- 
que,nontamappellationcs,quam  ludificationcs,nonadmit-  - 
tiplacuit,cuidensratiocft,quialcgibus  propofitumjaefis  be- 
nc ficio  appellationis  fubuenire  a  non  malignc, aut  improbe,  , 
eo  abutcntibus  ,  &  Cicero  pro-  Quintio •,  vidctur  nc  intcrcefTnTe 
appellatioTnbunorum,  noo  morae,  fed  auxilij  caufa.  Quare, 
quamuisappellandi  vfus  vtilis  ,  atqucneccfliriusfit ,  tamcn  1 
cumconftctjhanciurispartem  fucrprinmiocandore  propc- 
modum  deftitutam,  &plerisque  cum  iniuftitiae ,  tum  calum- 
niac  pretexwm  ficri ,  idque  non  fincfuco,  auttucndiiuri*>i 
mentita  patliatione ,  vt  ait  loannes  Feerarim  Momanmrhoc  titnb  1 
iurcin  odiotft  hxctcmcritasappcllandi,vt  varijspccniscoer- 
ccatur. 

Licctautem  t  a  iudicibus  prouocare  vacuum ,  folutumque 
f uerit,  omni  pocna,  tcftc  Tacito,  tamcn  poftca,  vt  Paulm,  iib,  f . : 
hoctitul.tf.  fcribit,necuiqucfolutum ,&hbcrum tu*ctarbi- 
uium  retractandarum  fcntcntiarum  ,  legibusccrtaspccnat^ 
conftitutas  cfle ,  aducrfus  cos ,  qui  appdlarTen  t  >  quarum  pc^i^ 
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eJumraccrent,ficonira  cospronunciatumcflct,  cr Tacitui, 
lib  14.  hitverbii  >  auxitPatrumhonorcm  ftatucndo ,  vtquiaa 
priuatw  Iudicibus  adScnatum  prou  o  ca  ffcn  t ,  pocnxpencu- 
iuin  f.iccrent,  Bnjfon.  iib.  2.  Selettarum  ex  lure  Ctuili  antiqu.  ejrc. 

cap.  & 

Quanta  autcm  pocna  fucrit,  &  quomodo  cxigebarur ,  brc- 
uitati  Itudcns, rcmitto  Lcdtorcm  ad  Cuiacium ,  hb.  2x.0bf.cs- 
fiu 

Qux  vcrb  pccna-hodicconftitutae  fint  vidcatur  /.  cos.  6  %, 
nctcmere\^.l  19.  *  Proconfulibus  >Cod.  de  appcUat.  I  abexecutore, 
C  quorum  appeilat.  nou  recip.  1. 2.  C  de  Epi/cop.  audientia,  cap.  26. 
rcprcbcnfibiliSy  exu  hoctit.  Ordinatio  Cam.  bnp.par.  2.  tituL'2%.  $. 
*&)ftr$tlt)tCtlKt(  tc.  infine  vbi  itatuitur  ,  vltracondcmnatio- 
ncm  expcnferum ,  pro  modo  &  qualiratc rci  ,  pocna icgibus 
conftituu,tcmcrcappcllantcm  cocrccndum  ciTe  quc  tandem, 
Annoj+.zd  10  .marcasargemicxtenfa  ey  nouifi  Spirenfi  con- 
uentione,  §.  rtfc  ofr  Vrif  flr Vttfcfytl  lufot.  777.  ad  dcnasauri 
marcasau£tafuit,  De»4i^,  in  yerbo.appeliatio  tcmerariaynu  t. 
cr  4.  in  quam  rcm,cxcmplum  pccna!  lmpofita?  a*ppdlanti  ad- 
kxuAuthor  prxiudiciorum,  Cam.  inVerbo.appelUtio  ingenerefol. 
19.  ibipcena  friuoleejrc.  adeo,  vt  pccnac  di&a:  appcllannbus  , 
ncc  rcmitti,ncc  miouidcbcant,  Denaiftu4td.loco.§.^  pvnos.  Et 
ob  caufam  non  druolutam,  qucm  coudomnatum  fuiflc  ,  in 
pccnam  tcmcrelitigantis,  rcfcrt  ^Authorprtciudtcior.inyerbo 
appellat.  deuolutio7fol. ibi  caufa  nondeuoluta  wc. 

Quinto,tnon  rccipitur  appcllatio  a  poiIcfTono,D</.if<//  i.C 
fi  a  momentanea  pojfefitone  c/V.quod  commum  Intcrprctum  iu- 
dicio,in  momctaneo,cxtraordtnario,  fcufummano,  non  aut 

plcnarioaurordinanopoiTcfIoriorcccptucir,&quamuishxc 
partitio  poflcfforij,a  quibuida  improbctur,co  q>  hec  momen- 
tancum  polTciTorium,fcu  morncnti  a£tio}proprie  fit  I N  r  E  r- 
DICTVM  VNDE  V  1.1.1*. C.VndeviJ.-plt  CqMiJegitimam perfo- 
»4/«e^r.hinccaufamomenti,feuadtfo  pro  cauiapoiT  liionis 
dici  lolcatA  interdicta  fcu  aftionci  pofleilbrias,  a  poitcnori- 

bus 
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buslmpcratoribus,  intcrdumdici,  a&ionesmomcntanc* 
poflcfTionis,aut  momcnti,propi  jeautcm3&  (pcciaiitcr  vocari 
JNTERDICTVM  VNDE  v I.  /.  I.  Cfi de momenunea  efc.  quod  * 
gloffographos  non  fmflc  aIfccutos,tamcn  vfu  rcccpta  cft,  &  v- 
triu$4i  diffcrcntia  memona^comincdandajquamlatepcric- 
quitur  Couarr.  pracl  quaj}.  cap.  17;  Menocb.  remed.  Yccuper. pojjeff 
in prdlud  nu.  24.  G*tl>  Uh.  \.  obf  7. 

Intricatiflima  autem  cft quxftio ,  an ,  &  quatenus a  poiTef- 
forio  de  lurc  Ciuili  appclletur  :  qua?  vt  tanto  euidentius  ll  - 
Iuftrari  poffit ,  opiniones  intctprctum  m  medtum  adfcrc- 
mus. 

Suntitaque  tqui  c.xiftimant,  delurcGuiliabomni  pof-  } 
fe/Ibrio  prohibitam  eifcappcllationem,quos  TtknLaticelottus 
deattenutis,  limiut.  25.  vbi  hocauthoritaubus  &  denliombus 
comprobat ,  ejr  Mandofius ,  de Inbtbitione ,  quajiiwe  c8.  »0JW. 
^  vbicxmcntcaliorumcommuncm  rcftrt ,  ldquc  ab  euu- 
mcrationc  partium  doceri  potcft ,  quo  gcncrc argumcnti  va- 
tur  Iuns  Conf.  in  l.  patre,  8  ff  de  bis quifui  t?el  alietti  eSc.  ejr  Ih - 
Jlinia>tui  Imper,in%.primo  Injlitut.de  Obligat.  qu&  ex  qttafi  cott- 
mclu est.  Nam, a fcntcnria lata fuperlN terdicto  Sal- 
VI  a  n  o  non  appcllari,rtfcrt,  Sc  probat  Menoch  remcdioadi/tfc. 
$.im,  i%6  necapo/TciTorio  rctincndx ,  maximequodex  olfi- 
cioiudiciscompctit,quiahociudicium  fit  prsepaiatcrium  iu- 
dicif  ordinarij ,  Llibms §.  vlt.ff.de Itbtrali  caufs, Menocbius^  re- 
medicvltim  YctinetuUnumcr.  4$.  muito  mmusa  (mtentia id  - 
pcr  poifciTionc  rcftituenda  ,  conccdenda  prouucatio,  idq*, 
inpanamcommifiifpolij,  &  rcmaltciiuscuntcinpta  iuris 
rcligionc  occupantisjcmn  nihil  iun  tam  inimicum,quam  vis, 
nihilcxitiofiuj  Ciui:atibus,nihiltam  contrariumiuri&lcgi- 
bus  Scc.  quam  quidquam  agi  pcr  vim  &c  vt  ait  Ocero ,  libr,  }.  dt 
legibus ,  ncc  a  fcntcntia ,  qua  mitti  hxrcdcs  iubtntur  in  pofc 
iclfjoncm,rcccptamappcilationem  refcrt  Ttlmar.nu:,  d:  Se- 
nigtt.  Pent.  7.  cbf.  26.  auta  fentcntia  Qvorv  M  BoNORVM 
/.  qui/quis,  Cfd.  quornm  apfcllat,  non  rccip.  &  ritio  tft  fcca.  :dutn 
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1  m  p  era  t. ind.l. qutfjuit^ tf  l  C  inl.  y.fi  res>ff.  deappeUat.  reci- 
>pien.  veltton ,  quod  tcftatoris  voluntas  celcrcm  cxccutioncm 
rcquirat,&itaafentcntiahac,  fctnt)  tHC  31.  $ur  Zntmtung 

aflcr  jfcrc*  Stottm  fcit$cn  33c rfoffr nfcfcaff t  girmfc  ^c- 
bffcn/Dcd}  S^tmMDWnmgfi^^binbc  ©prucfctmb  #or* 
-fcfritng vorbtfyilunic  rcic&amappcllationem  fcio. 

Hicautcm  rurfum  controucrtitur,an  ttmquoadeffe£him 
deuolutiuum,  quam-fufpcnfiuum ,  ca  rcprobctur,  an  vcro  lo  - 
lum,  quoad  t  ffcftum  fufpcnfiuum. 

Primum  placct  Fachineo ,  lib.  i  tontrou.  cap.  j6. 

Sccundum  nititur  hac  rationc,quod  vtriquc partium  con- 
fultum  fit,haercdi  ,  qui  fui  teftatoris  voluntatemexequatur, 
rco,  quia  dc  cius  iure  ad  huc cognofcarur ,  Menochius, remedis) 
adipifc.pojfejf.  ante  nu.  8B2- 
9°  Dcn iquc ,  t  adduci  p otcft  /.  ynica ,  Cod.  de  momentanea pof- 
feftione  &c.  quam  Bendents,  de<refionihus,  concl.  Zf.  n.  16.  cumfeq. 
in  fupcrioris  fcntcntixruicimentum  flc£tcrc  conatur, 

Primb,  quod</.  I.  vuica gcncralitcrconccpta  fit 

Secundo,quod  vcrifimilcnon  fitjmperatores  dc  illo  fum- 
tnario  poflcflbrio  loqui. 

Deniquc,cum  dc  lurc  Ciuili  ab  interlocutoria  fimplici  ap  - 
pcllare  non  liceat,  confcqucns  clTc d.  I.  ynicam,  aut  fupcrfluam 
«flc,autcafum  iurccommuni  daniTimumdccidiflc,contra 
/.  quodlabeo&.ff.  de  Carhon.  Edi&o.  I.  anMcil.  C  defurtk. 
9 1  Porro,  t  huius  opinionis  aflcrtorcs  quidam  declarant  pro- 
ccdere,  vtlicct  a  poflciTorio  non  appclletur  concedaturtamen 
appeilatio,  a  qualibet  Interlocutoria  lata  in  d  i  cto  poflciTorio, 
antc  defin  i  tiuam  fcntentiam,  vel  a  grauaminc,  vt  fi  Iudcx  no  n 
rccipiat  probationcm  &c.  /.  t.  C  hoc  tit.  quod  mcmotix  com- 
mcndandum  cflc  dcprxdiczt^Hartmannus  Hartmanni  tk.  deap- 
■peUat.  obj.  24.  Hinc  Lancelottus  >de  attentatis ,  cap.  28.  n.  p8.  rc 

fcrt,  quamuisab  ipfa  fententia  reuocationis  attentatotum  ap- 
pellarinonpoflet,  pofle  tamen  abaliqua  intcrlocutoriain  ca 
laUfpertm.  in  c*p  ffgnificanfihuSfCXt.^eQpcmnoMinmiationef 
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ibiafentcntiadcuolutionisnonappclhri  ,  fcdpcrmitti  pro^ 
uocationcm,  ab  mterlocutoria  admifllonis  quaruovkm  pro- 
bationum. 

Propugnatores  autcmdiuerfz  fentcntiznitunturfcqucn- 
Cibus  rationibus. 

Prima,  vbi  eadcm  cft  ratio  prohibcndi  appellationemab 
in  tcri  o  cutoria,  quz  eft  prohibendi  a  dcfiniti  ua,  vtrob  iq  ■  idem 
ius  cflc  ftatucndum ,  eademautem  prohibitionis  ratio  eft ,  in 
interlocutoria ,  quz  in  dcfinitiua ,  v.  g.  in  cafu  d.  l  quifquu,  ne 
ccleris  immiffio  m  poflcffioncm  morctur ,  quzpcr  hanc  fcil. 
intcrlocutoriam,etiam  impeditur. 

Secundaquod  nomcn  fcntcntiz  referaturadinterlocuto- 
riam  vel  ratione  fubie&z  materiz,aut  contrarietatis,abfurdi- 
tatisuc  euitandz  czMh.gloffl  in  clemcn.i.verf fententiastde  re  lud. 
maximcvbicademratjoncmilitetinterlocutoria. 

Tcrtia ,  quod  vna  via  prohibjtum  cft ,  alia  concedi  non  dc- 
bet,  neconftitutio  prohibitiuaeluforiareddatur,quod  hicc- 
ucniet,  fi  appcllatio  pcrmittatur  ab  intcrlocutoria;,  prohibca- 
turadefinitiua. 

Denique  ,  non  concediturappeitatio,  ab  intcrlocutoria, 
nifi  ratione  definitiuz  ,  vt  quia  vimdcfinitiuzhabeat  >  vcl 
damnum  irreparabile  contincat,  quare ,  fi  ab  jpfa  dcfinitiua , 
(  cuius  rationc  conceditur  appcllatio  ab  intcrlocutoria  )  pro- 
h.beatur  appeliatio  luftiori  el  caufa  ab  interlocutoria  ipfa , 
plura  dpud  Menocbmmjcmedio  ^tdipi/c.poffeff.  »*.8i  $.  cum fef. 
Bendcm,dcreuiftonibu*  concl.fi.*binu.$4.  conctudit,przci- 
puc  in  tnatena  poflefloria,  non  iiccrc  appcllarc ,  ab  intcrlocu- 
toria,  in  poiTcflorio  lata. 

Verum,  fi  hanc  opinionem  geneneratiter  admittamus,  vi  • 
delicct,  ab  intcrlocutoria  in  pcfleflbrio  Iata,non  eflc  recipicn- 
dam,pcrduraadmodum,  &  alicna  ab  humanitatevidctur, 
quid  enim  fi  intcrloquatur,  tcftes  non  efle  recipicndos. 

Et  quamuis  Menochius ,  d  remedio  4.  tdipifc.  poffefflnu.  817. 
ipdlatiom  non  cflc  iocum  ftatuat,  quia,  vt  hoc  damnum  pcr 
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deflnitiuam  poficiTbrij  rcpararfnon  poffir:pcriudicium  pc- 
ritopum  ramcn,quod  moucri  potcft,  idpollc&hociufficc- 
rc>hoc inquam,ab arquitatcalicnum  vidcrur,(i  fui  damcntum 
mcacintcntionisfolum  fuper  dcpofitione  Tcftium  fubfiftat, 
llliq,  rcijcianturaludicc,cum  potius  curarcdcbcat,  vrproba- 
tio  ialua  fit,  quam  pcrcat.  iuribitsvufgttit.  ejr  f>ic:t  Tcx.  in  d.  ctp. 
5-  fignificuNtibus  e*t.  deopcris  noiji  nunciat.  Tes.  elcgansyih  Cdpit* 
$6.fignificaacmnt,  ext.  de  tefiib. 

Sccundo,fi  cxccptionibusoppofKisipfius  iudicium  dcdi- 
narcvelim,iurc  prouocatioab  hac  intcrlocutoria  ,  icjcmon 
debct.  Mcnochius.  d.  loco,  na.  822. 
$2  Quarc  diccndum  t  ndetur,a  fcntcntia  latainpoflcflbrio, 
appclIaripoiIe,fiinferargrauamer.  quodpcrf  ntcntianin  or- 
dinariopoflcflorlorcpararinon  poiTit :  velfrlrcm  cumdiffi- 
cultatc  Grtcuaui ad  Gati  concl.  y.  covfid  i.tiu.  18.  cy  20  &  concL 
izp  nu  5.  vbiauthorit.  c^pra^uch  ijsccmprobor,(i  penculum 
rcparandifubfit:  vtfi  inrciIoquatur,tcfLr$  miudicio  pofTclTo- 
no  rccipicndoj  non  c/Tc,  ad  pititorium  rclrruandum,  prouo- 
cai:  poffc. 

9$  Sccundat  opiniocft,  gcneralitcrin  caufispolTeiTorijsap- 
pcllationcin  opcrarifolumcii-ttum  dcuolutiuum,  cui(ub-> 
ici  ibk  Mihfing.cent.  6.obfi$.  Mar&nu  ,par.6  tit.  deappell.ntt. 
50 c .  Fitc/jineua,  lib.  controuer.  1.  tap  jf.  Mcnoch.  remedio ,  9.  recu  - 
peran.pofjcfi.nu.  $\6.  camfeq.  vbi  refert*/  /.  ynicamy  Cod.fidem*- 
mentanea  pojfej/finoiiprohibcri  appcllanonem  a  poflJforio  j 
fcdtantum  pcnllam,  fcntcnciae-cxecuriGncm  non  impcdin, 
pondcrandovcrba*/./.  1.  ibi.  Ersr  appcllauointcrpolitafue- 
rit,  tamen  lata  fentcnua  fottiturcftc&um  cVc.  qu^filcxnon 
iiitcrdicatappcllationcmjlcdlhtuatappellationcintcrpoljta, 
fcntcnnam  latam  cffedcum  formi. 

94  HiMamcnlnon  puto  tantum dcfcrendum  cfte,quin  vcrio- 
rcm fentetiam  cffeducam cxiftimantiuiii  intcrciP, inter  pof- 
fciTorium  plcnarium,  &fummanum.  vt  hicnullomodoap- 
pcIIatiapamittatUT,  tllii.  autcm  vtrumqj  eflcc-tum  opcrari, 

qucm 
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qucm  iudiciorum  vfum,  &  praxim  communem,&Camcr. 
Imper. ampic&i, tcftatur  Gatl} Itb.  1. obf.y. num.  j.& obf.  147. 
num.  9. 

Probaturprimapars ! videlicct  appellationesapoflcflbrio 
plcnario  recipiendascfle,8ccxecutioncm  fufpendendam# 

Pnmb.fcntentia  in  plcnano  feu  ordinario  poflcflbrio  Iata, 
cft  definitiu3.  Clem.  vnica,  dejequeflratiwc pojfefiion.  Dd.  ad d.L 
Vniiam  ifc.  Ius  pofletlionis  tnbuit:  ieu  poflcilioncm ,  quatc- 
nusiuscft,  confcrt.  quarcnon  eritparuipranudicij-,  ncc  noi 
mouet,  quod  fcntentia  lata,  fuper  pofleflorio,  faeilhmc  poflit 
derunri,  &cxpediriapudIudiccmappelIationis,  qua?  habuit 
cffeclumfiltcmdeuolutiuum:exquopoteritgrauamcn,pcr 
cxecutioncm  fcntentixillatutn  reparan.vtinfht  Couarr.pracl* 
quxfi.  cap  2$.verfii.  concl.  non  inquam  hoc  obflat:  cum  enim 
lcnrent  la  I.  ta  fupcr  pofleflbrio  plenario,{k  dennitiua,  nullam 
poftlcaliaitiftntetJam  fuperpo*TciTioncexpe&ans,(cdIitcm 
polK;{lionis  vki.natc  &.  dcnnitiuc  dirimcns,iujqj  poflcffionta 
tnbuat , mcfitb  appelJatio  permittenda  ertt. 

Dcnique,vbi  Icx  prohibetappellationcm,non  nudaappcl- 
latio,fcdciufdem  cfeclusprohibiticcfcntur,  vtfufpcndatia- 
dicatum,A  l.  §.fin.ff.adS.  C  TurptUtanumJ.^z.pracipimm^. 
fane,  C.  hoc  tit.  cap.  venientcs,  ext.  de  iureiurando}cum fimilibus ,  & 
dcuoluat  caufam  fuperioru  cap. paftoralis}§. praterea,  ext.de officm 
deleg.  maximefiadmittaturilladcfcript.o  appcIIationis,quod 
fitiudicis  priori;,  perinuocationcm  fupcnoris,ntefac"tafuf- 
penfio,ficvicc verla,  vbi cxprcf<cnon  rcperiturprohibitaap- 
pcllatio,  Icx  pcrmittit  eam,  quoad  effcdtus  appel!ationis> 
permiflio  cnim  ckbet  contrarium  operari,  quod  opcratur 
prohibitio.  Quare,cumprohibitaappelIationecexccutionii 
iufpenfioncm ,  neccognitionisdcuolutioncm,  hosvidelicet 
effc&us  appcllattonis,  non  opcretur,  peimiiTioni  appdlatio- 
nis,  ijdem  attnbuendi  crunt:  cum  contrarioi  uin  cadcm  fit  di- 
fcphna,  &  ab  hoc poflcflbrio in  Camera  iccipi  appcllationcs, 
prebat  Qrdmatio  Gtmer.  Impcr.part.i.  tit,  8.  $.  itffWfc  fotsUlc. 

T   2  cum 
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cumfcq.  Gailjhh  I.  obf.j.  num.  y.  tom.  4.  Symp/t  yoto  \6.  nu.  I. 
fart.  I.  Tilman.  de  Benignis,  Syntag.  1.  decad.  I.  voto  10.  nu.  8. 

Sccunda pars  vidclicct ,  a  poi leflbno  fummano,  nulla  ra- 
tioncrccipiappdlationcm,  maximevcro  ,  quando  ludcxcx 
officio  proccdit,  vt  cum  timor  lubcft ,  ne  cnfis  pro  libcllo  of- 
fcratur,  multu  authorit.  comprobat  Gr&utuiad  Gail,  concl.  7. 
cotifiderat.  2. 

99  Inquamtopinionemponderaripoteit</.  I.ynica,  Cod.fi de 
momentaneapoflejfibi.  I  T  a  tamcn  poflelfionis  rcformatio  - 
ncm  ficri  oportct,  vt  intcgra  omnis  proprictatis  caufa  ferue- 
tur,  cum  enim  appellatio  dcuoluat  id .  quod  in  ludicium  de- 
d u£t u m  cft,  vt  infra  latius patcbit,  &  in  d.  I.  vmcaxx pr  1  ma t ur, 
.  dcproprictatcfolumcognofccndum  ,  nccdcpofleffione  in 
caula  appcllationis  quxrendum,  cum  excludaturillis  vcrbis 
quxftio  poilciTToms ,  confcquens  cft ,  nec  quo  ad  cfFcdum 
quidem  dcuoiutiuum ,  in  ho c  pofleiTorio  appcllationem  ad- 
mitti, 

Ncc  obftant  verba,  4.  l. %  T  *•  J  Appellatio^infcrpofita  fuc- 
rit,  nccprincipium  4.1  quafi  vciba,  cumdepoflcilione,or-' 
dinarium  po \ feflonum ,  &  vcrba , & eiui  momcnto  caufa di- 
citur,fummarium  fcu  momentaneum  comprchcndant,  id- 
coquefcntentiamin  vtroquefortiricjffeclum  gkJf.cTum  ibi- 
dem  rc&cintcrprctatur,  quatenus  U  llicet  dc  facto  interpofiu 
fit,  &  quod  dt  L  inteljigcnda  fit  ,dc  momcntanco  poflcflbrio, 
patetcx  Rubrica,iuncta  </./.maxjme  cum  fccundum  rcceptio  - 
rem  interprctationcm  ad  d.  L  tradua  aptius  congruant,dctcn 
tioniquam  pofleflioni,  ficmagisdctcntioquampoiTcffiodi- 
ci  dcbcat.  Quae  mcritb  produci ,  &  cxterTdi  poflunt ,  ad  iila 
poflc/Toriafummariaquxceicntatem  requirunt,  &cumpc- 
riculum  cft  in  mora,  dttj.  I.  quifquis,  C.  quorum  appell.  Scd  ad 
propofitum. 

$6  Sccundo  probatur,t  a  pofleflorio  momentaneo,(quod  va- 
rijs  modis  nominatur,  a  quibufdam  iudicium  litigiofx  po  iTcf- 
fionis,  dc  quo  in  Qrdin4Mnelmpcrii  *Anno ,  11.  Wormati*  con- 
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flituta.  tit.  TQit  tn  ^VUng  IC.  foL  Ul.  ejr  Ordinat.  Camer. 
Jmper.part.  2.  tit.  21.  Ruiantua ,  Commijjariis.  part. i.  /j£r.  4  4e 
remed.  Cen.  acq.  cap.  2.  nu.  3.  Itcm  rcmcdmm  prouilionale ,  fi- 
duciaria  poflcflio,  noua  prouifio,  Proccflus  informatiuus,in- 
terim,  rccrcdcntia  alijdeni^  vindicias  vocant.  Budxus,  in  l.  2. 
$.  c/  r« m placuifiet,ff.  de  origine  luris ,  GilJ^en.  in  authent.  offcra- 
tur,  mtm.  ipi.  C.delitis  contejl.  )  non  rccipi  appcllationcm, cx 
Symmacbojib.  i.Epiftolar.  incaufis,inquit,quibusmomcnti 
rcformatio  poftulatur ,  appellationcs  rccipi  non  oportct ,  esf 
cap.  41.  §.  $.  de  pojfefiionc,  2.  q.  6  Cuiac.  lib.  1.  obf.cap.  lo-  &  lib* 
2.  cap  55*.  infine,  vbi  rcfcrt ,  a  brcuitatc  tcmporis  fic  dittum ,  vt 
tam  cito  quam  ftatim  faluo  ncgpti  o  rcform  ct  ur,  n  cc  in  vllatn 
moram  protrahatur,autproducatur,&.expcdicnda  caufa  pof- 
fcdionis  cclcntcr  rcmota,cxccptionc,compcnfationc,appcl- 
Jationc,  abjccta  omni  cun&atione ,  /.  vlt. in fine,  C  de compen-  ~* 
fat.  I.  momentane€t  C..yndc.vi> cap.  fin.  txt. de ordine cognit.  Vndc  : 
non  rairum, Ci appcllatio  improbetur ,  cum  adKucaliud  fpc- 
.  cialchabcat  ,  barcmomcntaru  pofleflio  ,  momcntibcneh- 
cium,  fcu  celcris  haec  informatio ,  fic  cnim  appcllatur ,  in  l.  fi 
Coloni^  C.  de  ^igricol.  cs_  Ccnfit.  vtnequsdcm  qucrelar,  fuppli- 
catiom  locus  fit,  Couarr.  d.  q.  ij.nu.  4.  Gilkfn.  in  d.  authznt.  offk — 
ratur,  nu.  200. 

Tertio,a fententia  i nrcr locutoria  ni(i grauamen contincat : 
irreparabilcnon  conccdaturappcllatio,  vt  patctcx  fupradi-  - 
£tis,  hanc  autcm  Intcrlocutorjam  cfle,  conftat,  excap.  41.  g.  dt  • 
pojjejf.i.q.  6.  maximecum  pradudkium nullum  infcrat,hoc 
pofleflbnum,  quod  nonfolumin  pctitoriOifedctiam  plcna- 
rio,  poflitrcparati,dcquarci«/./'^C.</c/me«/.     interlocu-  - 
tio.iunQa.l.y  C.finontcompetenteiHdice&c.xxim  h-zciznitn- 
tta  ,  in  hoc  poflcflorio  momcntancol.:ta,nuIIum  iuspoifcf- 
fionis  tribuit,  fed iolam  pofllffioncm , quatcnus  eft  fa£ti ,  id- 
coque  nudsm dctcntionem  tribuit ,  aliud cnim cft  p o ilidcrc ,  , 
aliud  cflcin  po^fCionZil.fiquisdnte^ff.  deacquir  poJftJfMmii- 
kim  altcri  in  fuo  iurc  pofleiuonu  praemdicium  tribuens,&  iu 
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cx  mdicnda  funt  vcrba  Ordinatioms ,  part.  2.  lib.  21.  in fine.  ibi, 

SL>rtt>  fo  tat> bffcf>cbni  /  fcU  alatom::  u.  &ik impcdnam  ap- 

pcllationcm  in  hoc  pofLfTono  rcfcrt  Rulantus par.^.dc  Commtf. 
lib  8-  dcproccff.iud.  infcrrog.cap.  4  poflnu.$. 
97  Qua?  contta  t  har.copimoncmadferuntur,  facili  negotio 
cxpcdin  polluntinam  quod*</  dl.  v;//V<*wat[inet,fupra  refpo- 
fum.  Lexqnifqnii,  C.quorum appcll.  commodam rccipit intcr- 
prctationcm  cxlupradidtis.CiT'  Lfircs.j.jf.  deappeff.recip.  cap. 
Ai,$.fi quit  ctiam  aujtu.i.  q.  6.  Quodolim  ita  comparatum 
fuiffc  probat  baluduinus,  in  §.fcquens, nu  $.  injlitut.  de  intcrdi- 
ftis.  videlicct  non  licuillc,  bonorum  poflifTionem  pctitam  ab 
haercdc  fcripto ,  vlia  cxccptiooc  aut  contcftationercmorari 
&c. 

2$  Occurrct  aliauis,tin  poiTcflbrijs,  naturamappcllationis 
opcrarifolum  eneclum  dcuolutiuum^  Verum,cumappella- 
tio  lua  oatura  opcretur  cffc£tus  fufpenfionis.Sc  deuolutionis, 
diccndum  crit  cxcipicnti,  aliud obtincrc  in  pofL:flonjs :  rccc- 
ptacnim  cftenunciatiolntcrpretum,  fpccialitatcm  allegan- 
tcm  non  cfle  audicndum  nifia/fignct  fpecialitatisrationcui, 
vrgcntcm,lcgibus  cognitam,  &  fundatam,  camcj^  {pccialcm , 
non  gcneralem,  argum.  I.  ab  ca partc,  c  ff.  de probatiomb.  Quod 
cumha&cnuspradhtum  nonfit:  adduci  non  poflum  ,vt  im- 
tprobem,communem  vfum  iudiciorum.  dc  quo  fupra.  Hinc 
•  ne  cocedatur  appcllatio,  in  tcrminis  poflcflonj  fummanj  ma- 

ncndummecadmittcndosarticuIoiconccrnentcspoiTcflonu 
plcnarium.traditur.  aliasccnfcbituriudicium  ordmanum.  6c 
fic  admittcnda  appcllatio  ,  itcm  tantum  a&us  poflcflorios 
articulandos ,  folamcjuc  poflciljonem  dcducendam ,  &  arti- 
culos  pctitovum  conccrnentes  reijcicndos  ,  alias  mixtum 
clTc  poiTtflbnum  ,  quo  cafu  appcllationcmnon  improban- 
dain. 

99  haque  t  quamuis  a  poflcflorijs,  fccundum  cjuofdam  Intcr- 
prctcs,  non concedaiurappcllatio,  hocgcncrahternon  pro- 
ccd;t:  afcntentiacnimin  polTc/Torio,cuiclcntcriniu(Ta,&finc 
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cognitiohc caufa?  lata,  appcllari  poflc.  rcfert Menocbius,  rmcd. 
adipifc.  nu.  $6. 

Sccundo.  declaratur  ab  ipfis  non  proccdere,(i  poficilorium 
admixtam  habeat  caufam  proprietaus.  Menocbius ,  rcmcd.re- 
tin  proccjf.6.  nu  164.  remcd.  8.  recupcr.  nu.  331.  remed. $.  adipifc* 
yhinu.  190.  hocrcrtnngit. 

Denique,  appeliari  pofTe  afcntcntia  fupcr  pofTeiTionC;  & 
fru£tuumreftitutioncJata  :  hiccnimrationcfructuumrca- 
piendam  cficappcllat.  Menochius,  remed.  4  adipifc.num.  86?. 
hac  declaratio  tamen  fufpc&a  ex  co  vidctur:  cum  enim  natu^ 
ra  interdi&orum  vcniat  fru&uum  reftitutio  ,  lcg.  \  inintcr- 
dittis,  ff.  dc  intcrdiclii  ,  leg.  i.  J.  ex  die,  40.  ff  de  yi  ,  ey  Vt 
rfrw^jfequiturabomnibusinterdic^isjadmittcndam-appcU 
lationem.  . 

Sccundo,  inconucniensefle  cau&m  acccflbriam  plus& 
fortius  opcrari,  caufa  principali. 

Tcrtio.  non  conccdcndum  peraliquum,  quoddirc&eeft 
prohibitum  •  pcr  manus  namqj  intcrprctum  tradnur,  vbi  dux 
caufaefunt,&  vnaadmittatappcllationem,artcra  non,in  vtra- 
que  accipicndam  appcilationcm  ,  Bddus,  ind.  I.  vnica,  C.fi  de 
moment.  poffeff.&c. 

Verum,his  rcfpondcndum;ideo  rccipi  appella*  roncm,non 
^uodcaufapofTcifonj ,  cum  remtutioncfrucluumfit  mixra, 
po£TdTionis  fcilicct  &  proprictatis  ,fed  quod  nominc  rcfti- 
tutionis  rci  quis  iurc,  miufte  autc:n  rcftitutionis  fructuum 
damnari  pofllr.  ctcnimbonafides,  cuitura  ,induftria,  titu- 
lus,  pofleflio  &c.  intcruenirc  poflunt ,  quae  hancexcludanr, 
klcoq,  in  caufa  appellationis  quaUtio  fru&uurn  ,  non  polTef- 
i]pnis,cxaminand3. 

Vitimo.  a  poiTcfrorijsappellationcm  nonimprobaritra-, 
dunt,  fi  damnum  irrcparabilc  inferatur,  Menock  remcd.  4.  ,tdi- 
$ifc.poffeff.num.\%6*  vbi  hoc  cxcmplisdcclarat.  Piurcslimi- 
tationes  huius  materiseapud  cundcm  traduntur  in  rccitatis 
locis. 

Scd  i 
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Scd,  quaeftionii  cft,  t  an  a  fcntcntia,  qux  fcrtur  exleg.  fin.  C. 
dc  Edtclo  Dtui  Adri&ni  &c.  appdlari  poiTu? 

Etrcgulantcrnon  cflc  admutcndam,  confirmat  Couarru- 
tias.  praftic.  qutfl.  q.  2$  mrfic.  5.  concl.  Si  tamcn  poilciTor  con- 
uencus,  frpincci  h£redcmicriptumaircrat,aicntcntiacon- 
tra  ipfum  latam,appeliationi  citc  locum  ,'quia  nvxturn  fir  iu- 
dictum,  refert  Mcnochius,  rcmed.  4.  adipifc.  num.856.  idcm  iu- 
dicium  eft,  vt  petita  immiflio  ex  d.  I.  /fr/.caquc  dcncgata,  prac- 
beatcaufamappcllationi,  Menochiusy  d.loco,mm.Sjo.  yide 
Tcm.  I .  Sympb.part.  1.  tit:  7.  yoto  z.  m.j.  cumfeq.  *Authorpr*- 
iudic.  Cdm.  inycrbo  apptUatio  db Interlocutorid>fol.i6.  ibifentenr 
tia  de  immittendo  es  c.  Et  hoc  eil,  quod  dicitur ,  m  remedio  d.  U 
fin.  a  fentcntia  ncgitiua,non  autcm  affirmatiua,  appcllatio- 
ni  cfTc  locum  ejc. 

Rcliquum  cffcvidetur,tvtdifpiciamus  ,  quidddurcCa- 
nonico  obtincat,in  appcllationibusapoiTcITorijj, 

Et  communi  calculo  imerprctum  (lacuitur,  a  polTciTbriji 
appcllationcm  cfle  pcrmilTam,  Clemcn.ynicardefequeflrdtpoff. 
tap  conflitutisy^6.ext.  hoctiu  vbicumtra&aieturdccmitten- 
doinponcffioncmdccluminprarpofitum,  &  Dccanus  ap« 
pdlarct,  allegans  impotcntiam,  dclatum  fuithuicappellatio- 
ni.  Et  quamuis  vrgcn  pofTet,  Pontificcm  rcfpondcrc  fecun* 
dum  ea, qua»  funt  propofita,  non  impcdicndum  eilc  efFc&um 
.  confirmationi$,appcllatumautcm  fuiiTca  poiTciTorio  idcocfc 
non  rccipicndam  appclUtioncm ,  tamcn  fi  iudicio  complc- 
£tamurrationcm,quarecfFc£tuiconfirmationit  impcdtri  no 
dcbcat ,  •  deprehcndamus ,  caufa  dilationis ,  intcrpofitam 
fuiiTeappellarioncni,quarconftat  cxco,  quodDccanusallc- 
gabat ,  ic  propoflturum  alias  cxceptiones ,  quod  cum  non  fc- 
ccrit,  iurcnon  dcfcrcndum  appcllationi ,  Tluribus  confirmat 
Couarruutas.pracl.  qutfl.  tap.  2f  yerfic.  i  concl.  Maranta,part.  4. 
diflintt.9p1u.44* 

Scxto  ,  t  non  recipitur  appcllatio  a  caufa  dccifa  per  iura- 
mcntumrclatum,/«g  generaliter,  12.  §.  tfed  iuramento^ibident 
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tommunitcrDd.  C  derebuicreditii  tfc.  Quij  cnim  inquit  Impe- 
rator,  fcrcnduicft^adappeliationis  vcnicns  auxilium,  inhij, 
quaMpfcfacicnda  procurauit,  id  cft,  Author  fuititaiudicati, 
hoc  tamcn  rccipit  iuas  dcclarationes,  dc  quibuj  Intcrprcs  in  d. 
J.  1,  fcd  ittramento  tfc. 

Quarum  pnma  eft ,  (1  luramcntum  delatum  rccufatum 
fucm,  d.l.gcncralitcr,§.fiautem. 

Sccundo.  Anautem idem  probandum  (it,  G  quij aducrfa- 
rio  iuramcntum  referat,  atque  u  mrct ,  &  huius  luramcmum 
lccutusiudex,  ipfum  qui  rctuiit,condcmnct.D</.  ind.§.finati- 

ttm>  le  diuidunr. 

Omifla  longiorcaltcrcationcvidcturappcllationinon  cf- 
feIocum,cumcademratiofit,iti rcfcrente  quz  indcfcrcnte, 
nam  &ipfceligit  haPCviam,vtaducifanjttclhmonio  caufi  dc- 
adztur, FacbinetM,  lib.  1.  controu.  cap.  2J.  iifud  autcm  hic  fcicn- 
dum,adiuramcntum  admiiTum,nonobftantcappcllarione, 
citra  tamen  eius  praeiudium  ,  iurare  apudcundemludiccm 
poflc ,  ne  pcndcnte  litc  appcllationis ,  mortuo  co ,  qui  iurarc 
debuit,probatio  intcrcidat,  d.  I. gener.ilitcr,  inverbis.  Eucnit,vt 
ProuocationcIite(ufpcnfa,hiquidcm,  qui  iufiurandum  ptte- 
ftareiullifunr,  abhacforte  Iucc  fubtrahantur,  Probationcj 
autcm  rcrum  cadant  &c. 

Vnde  in  difccptationem  t  vocari  poteft ,  Ci  pendcnte  hoc  103 
iudicio  appellationij,  idelatione  iurifiurandi  deccfTcrit  is,  qui 
iuraredcbuir,neciurauit,aniuramentumpro  prarftitohaberi 
dcbeat.  Etitadecifumrcferc  Codex  Fabriams ,  Itb.^tit.i.dcfi- 

Scptimb,appclIatio ta  citatione  improbatur,quia  ea dc  Iu-  t0^ 
re  Ciuili  antc  (cntcntram  non  admirtirur;  nifi  in  cafibus  a  iure 
cxpreflis,  cap.  12.  fupereo  ext.  boc  titul  intcr  quosnon  rcpcrittir 
citatio,  Guido  Papcedecif-ji.  num.  1.  in  ijsqucrecipicndis,  Ius 
Ciuilefcquendum ,  Ordinatio  Can.lmp  par.  2,ff>.:8.§  fiu,  & 
hac  rarionc  ProcciTus  dcP»g*tos  rcfrrtur  Tom.  c.  Sympb  fup- 
plmt.l  .foLmibiyio^  Antbm praiudicior.  Camcrfoi.^  tbi 
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•  titdtioneeyc.esrfol  yi.ibiJeitationeejrc.  quo  pcrtincnt,  qux 
rcfcrt  Greg.  Tbolofan.  Itb.  jo  Syntag  ium  cfc.  cap.  2  nu^iy  non 
rccipicndam  eflc  appdlationcmarjmplicibuiiudicijprarpji- 
ratorijt,&  ita  placui/Tc ^Mt  Parifienfi  ,  in  quadam  caufa ,  U 
CodexFabrianusJib.  7.  tit.Ztdefinit.  37.  jn  Sabaudic^- 
pcilantcmauditumnonfuiffcacitationcpcrfonali.  • 
Ic<  Oftauo,  t  non  appcllatur  a  pocna,  /.  aliudfraus,  131  §.1.  in~ 
ter,  /./7*4,244  ffdeyerbfigmfit.  Animaducrtcndum  a  utcm, 
an  pccunia ,  qua  quij  pkftitur ,  ad  mulftam ,  an  vcraad  pce- 

namordinariam,rcfcrriporTit,iotcrvtramcjuccDjmmulruiTi 
intcre&pcena  namquc  cft,  quarquaquc  Icgcvcl  alio  turc,  Ipc- 
cial»r«r,alicuidcliao  impofita  eft,muiaa  autcm  arbirraria 
c(f,aquaappclIatio,nonapccna,  pcrmittitur,  quia  ciTct  a  lcge- 
iplaappcllarc.  AdccrIarationctamcnfcntcnti3c,qua  quudc- 
claratur,  in  pocnam  lcgis  incidific,iurc  ctiam  appaUatura  pcc 
.  na  glof.  ineap.cu^ienttstinyerbofiquU,deEktltonibuunfexto^ 
^lctatm,  ind.  I.  fuquaj.de Verbor.  figntficau  quia  non  dc  lcgi» 
iniufhtia,fcd  dc  ius  ducntis  faclo  dilceptarur.  yidexntur.  elegan- 
tertradiuyinbanertnu  Tom.  c.  Symp6.reUti0.yIt.  nnm^z^  tumh 

Porro,  cum  hodicpcmxarbitrarw fa6bpfint,  ieg,  hodie,  15. 
ff.de pcenis*b\\\\i  ^h^ptXhxut.CMiacMcap.adno/iram^  ext.- 
6octitnl.  eytib.2  obferu.cap.  ft,  quodha  imclligcndum ,  non 
n  mdcx  a  lcgum  definitionc,  pro  fuo  arbitrio,  r-cccdcrc  pofTit, 
lcd  dcmum cxcau(a,eaqueiuri  cognira.PERs*JciENDVM 
^;>I.C.cftiudicanti,ncquidautduriuj,autrcmifrius  con- 
ftituatur,  quam  caufadcpofcit,ncccnimautfcucntatij,  aut 
clcmcntiac  gloria  affcdUndaeft,  fed  pwpcnfo  iud:cioprout 
qijzq;  rci  cxpoflulat,  ftatucudum  cft  &c.  1 11.  /.  hUie,  13,  /  <fc 
/extem,  <.  $.  2  referttjf.  depoenk. 

Ncc  obfat,d.  lAodie,quod  liceatiudici,quam  velitfcnten- 
tjamfcrrc,vclgrauiorcm,vellcuiorcm.  Prompta  enim  Re- 
iponfio  cft,  commi/Tum  c/Teliis  vcrbij  negorium,  &  tanquam 

ly?nQ.vjraconcrcditivn,nonhbcruma%riura,fcdquod  le- 
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gibus  confentaneumfit,vtpremodo  udmifli,hominescoer- 
ceantur,  &ratio,incocrccndodclicto,  noncxcedatur,  vel  di- 
ci.pdterit,fcntentiam  d.l. hodie>cffc>  qucmadmodum ordo 
cx  jrccndorum  ludiciorum ,  in  vfu  cffc  defijr,  &  cxtra  ordmeirl 
dc  criminibus  cognofci  ccepit,  /.  ordo  ,  8  ff.de  publicisiudic.  ica 
ctiamin  pccnarumdefinitionceuenit,  vt  latiuscxpIicatG/7- 
l(en.  inl,  rem  mnnon<tm-,nn.  if. defeq  C.  deikdiciis. 

Curautcm  factae  fint  pccnaearbitrariae^coniuljpotcrit/7/»- 
centms  C&botm^lib.  i.dedifr.up.  6.  mcliustamcn  cft  pocnam 
omn ibus  dchctis  Itatui :  durius  enim  patiuntur  homincs  itn ■ 
pcna  hominum.quam  Icgum,  &  pocnas  iimil  itcr  quas  homi  - 
nes,quam  eas,qua?  lcgcs  infligun t.  vnde optimum  efr? fmgulis 
criminibus  paeuam  ftatui,5c  in  finguhs  deh6tis,pcenas  Icgibus 
definiri,vtidcm  Author,aquodamRcgeScotorum&c.  faclu 
cflc  refcrt ,  hunc  varios  fuppliciorum  modos  vanjs  pro  ila- 
gitijs  in  tabuIasrcdigifT,  (quciiV fccutus  vidctur  ImperatorC*- 
rolus  QuintMs ,  in fua  ordinatione  crimimli.  easq^  viri  vnius,  qui 
op£  i  mui  limul  efTct,  ac  literatiiliinus,  commihffe  cu(todiae,vt 
occurreriti  dcli&o  dcbitum  cx  tabuiis  fupphcium,&  reo  &  iu- 
dicioftcnderct:  iudiccmq,  populus  incmcndandiscrroribus 
d»gnofccrct,ab  arqao  minimc  digrciTum. 

Nonb ,  a  (tatuto  contra  certam  pcrfonam  fpecialiter  laco» 
anpcrmittaturappcIlatio,>/Vf  Corncliam  Bennicaftum,  in  Tr4- 
clat,  de-con/litut.  qu*/!.  6.  vbi  prolatis  in  vtr*mqucpartcmar- 
guintntis,concludit,cam  rfbn  reijciendam ,  /.  z.  C.  deDccHriv» 
nifas,  ftb.  10.  tit.$. 

Dccimb,  non  appellaturaferitcntia  Senatus ,  Li.  §.fcien- 
iHm^Jf.aquibusappcllarinonliceatj  quod  tamcn nonitagene- 
raliterexaudiendum,  MenochiusMb.  2.  dearbitr.  ittdic.  ccntnr.  u 
csfr  69.  nu.  ^cfca/u  4  8  nu.  xfi  &  nu.  58  vbi  refert  cxtare 
Pij  Sccundi  &c.  con(titutioticm,quagrauiiri:na  pcenaindiei" 
tur  appellantiafentcntcntijbPontificum. 

Porrb^taquacaufaimpcrmifTa  fitappcllatio,confulipote-  xo6 
rit  Maranta,  hoc  wut,  4 nunUt  \\ f.  *f£ adnumer.  3 158.  Speculator , 
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'  \  boc  tit.  vnum  calum  fingularem,  &  in  praxi  ficqucntem  refcr- 
reiufficiat,  videlicet,  firesdilationcm  uon  recipiat,/  7  ftres, 
ff.de  appeUat.recipiend  Hincnonauditur  crcditorappellansnc 

corpusdebitorisfepulrurxtradatur^rgwwewfo,  /  i%.necorporat 
fj.  dereligioftj^cy  fumptibus  ejrc.  jAfmius  Tracl.  d:  exccution.  §.  1, 
cap.  yi.tm.  3. 

1^7  Quo  rcfcrri  potcft,  t  caufa  alimcntorum,  quamuisenim 
dubitctur,  an  t in  caufa alimcntorum ,  appcllationi  dcfcrcn- 
dum  fit,  Bartbol.  in  l  mela.ff.  dealtment  legat.  hodie  tamcn  in 
Tcrrislmpcnj  indubitatuni  cft,  appellationcm ,  nomincali- 
mcntorum  intcrpofitam  ,  non  habcre  cffe&um  {cntcntiac 
rtiorandje ,  ita  conftitutum  nouifiima  Spirenftconueniione ,  Jinno 
1600.  §.  53f  (artgClH)  aba U.fol.  mibi,  77$.  vbi  ftatuitur,  Qap 
in  ©acfcc n  decrctorum  alimentorum,tffcel:us  (cntcntiae,  ntt 

fufpt  ntu  rt, fontur  mit  fcf  r  Sjrr  curion  bntic tbintm  wrfab- 
rcn  tt>f  rfcf  rt  foll  It  .quod  iuri  con(entancumcft,D</.rf<//  />cw«/*. 
jjf.  &s ,  y«* fiti  vcl  alieni  iuris  eSc,  Si  enim  quarrcnti  dc  inof- 
nV«ofotc(l4mcnto,pcndentcappcllatione,*xportione,quam 
pcr  qucrclam  vindicat,  &  obtinct,  in  pnmo  ludicio,  alimcnta 
dcccrncnda,atqucadmin  ftranda  fir>t,  vsqucad  fincm  Jitis ,  /. 
fi  in/?itutay  27.  $  deinofjfcjofo ,  ff  deinoffc.  teftam.  luftiori  cx 
caufa,  fidc  ipfisalimentis  quailiomotacnt,  idprobandum 
cnt,  Couarr.  pracj.  qu&ft.  cap.  6.  nu.  6,. 

108  VcrumtgcncraIitcrrcccptum,^uiuisIitigantifupcrbonif, 
quxprartenditefTccomrnuma,  vcl  ad  fc pcrtincre,  alimcnu 
fubminiflrandacir?,neciudiccm  dccerncntcm  pcndcnte  iu- 
dicioappcllationis,  aluncnta  ,innouaricen{crc, IMt.Cod  dt 
ordine  cognit.  Menocbius,  hb.  z  prxfumpt.  prxfumpt  6j.  nu.  41 
lib.  l.pr&fumpt.  q.  }f,  tmm.  19.  Codex  tabriantts,  defintt.  16  Itb. 
tit.  8  vbi rcfert ,  ncdum  alitnentajcd ctiam  fumptus  htis  prx- 
fhndos  cfic,  fiuc  in  prima ,  fiuc  dppcllationis  inftantia  agatur, 
ahas  autem  p  oftulatio  non  habet  rationem  voIetium,in  fum- 

*     ptum  Iitis  pccurriam  fubmmiftran,/  17.  lmperato*es  ,jf  dettt  - 
telis,ey  ratiombus  dtftrAbendit  &c.  i\xuo  autcm  fupcnorum 

cft. 
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cft,  quia  alimcntorum  caufa  non  facit  vcritati  pncjudicium,&  t , 
idco  fi  pro  modo  facultatum  ahmcnta  conftitutanonprae- 
ftentur ,  pignoribus  captis,  &  diftra&is,  cogcndum  (cntcntiac 
fltisfaccre,  vt  ait  I.  C.  ini  <.fi  quis.  %.  9  meminiffe  tunclo  §./eq. 
i  7  .fincget^ff  de agno/c.  iibem  &c.  i fi  iudcx,  io.ff.  de hi%  quifui 
iurit,  yelalieni  tfc. 

Quarc  a  icmcntia  conftitucntcalicui  aIimcnta,non  appel- 
latur,  (1  tamcn  conqueratur,  pro  alendo  Pucro  ,iulTum  ioluc- 
rc,  flngulisfeptimanis,  totflorcnos,qucm  ncget  fuum  efL.ai- 
lmiTam  appcllationcm  lcgi,  quoad  cffe£him  dcuolutiuum , 
fuplcnam  afcntcntia  ahmcntorum,  praefcrtim  futurorum, 
non  conccdi  prouocationem,  quoad  effectum  fulpenfiuum, 
fupra  rclatum \  &  idemauthoritatibus^&dccifionibuseom- 
probat  Lancelottus,  deattcntati^  iimitat.  24.-cap.11.  num.  5.  cutn 
fif. 

In  fumma  quibus  caGbusimprobcturappellatio ,  hi*  vcrfi-  109 
buscontinctur, 

jLppetlarevetantfcelus,  exccUcntia^pacl^ 

Contcmptus}minima  res,  intcrdiclioftcla  , 

^hbitrtum,  res quxperit,  ctfi longius acla, 
Quorum  dcclarationcm  vidc  vpuADkfium,  in  fnaOeconomU 
iuris,  boc tit  deappeUationibus,Et alias caufas , a  quibuj  Ucncgc- 
turappcliano,  qua?  cum  cxplicationcm  non  habcant  diffici- 
lcm,lc£tioucm  magisdcfidcrent,rdcrrcfupctfcdco,rcmitto- 
qucLcvtorcm  ad  fupra  citatos  Authores. 


CAPVT  IV. 

A  cjuibus  Iudicibus  concedatur,&  a  quibus 
dcnegetur  Appcllatio. 

S  V  M  M  A  R  l  A. 
L      +AJ>  omni  ludicc  infcrcntc grauamcn  appellari  po/fe>  ej  n*m* . 
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4.      PLritiji  vifum  eft,  l  finaL  C  quando  prouocare  cyc.  in  foro  rr- 
ceptam  non  ejfe. 
Ss  quis  medio  Jequejbtationis  priuarctur  pojfefiione ,  iuflam 
<  catt/amAppeUandi  ejfe,ef  stain  Ssnatu  Sxbaudix)  defintift. 
7.         ittdice  non  admittente  appeUationem prouocari pojfe>i<i£ 

decifionibui  confirmatur. 
$.      A ludice  protrabente  iujhtiam  /sppeUatur  . cf  antrina  intcr  • 

pcU+mne-opM  fiu 
9.      Varus  remedia  hoc ■  cafu  alicuvdefirri ,  promotorialts  deterni 

pojfe,  quibm  "ttlocmfit^mt  requiramur. 
.  10.     Comitiis  Jmpenj  definitnm ,  promotoriaJcs  dctcrtti  finc  docn- 

mento  requifitionis. 
41.     ReproducTtt  promotorialibus.finc  iufiitia  adminijlratione  U - 
pfo.caufam puocunq\  fiatn ,  ad  Cam.  Imp.  ipjb  iure  deuolui. 
.  1 2;    Ob  protraclamfeu  denegatam  iuftitiam,  per  lriam  qucreU.cv* 

ttraappeUaioncm^fuperioremadiripoJfe. 
1$.     Ab  omnibus  ludtctbus  ordinariis ,  quam  deLgatis,  appeUatio - 
nes  rccipi. 

14.  *An  4  Commijfariis  concedamappcUatio, diflinflione Cxpedi- 
tnr  itf d  Commiftariiideputatii  ad  examinandos  lejlctjtcfa 
Jecundum  im}nc%Jlylum  Camtra.appeUan. 

1  f.     'Commiffarium,  ratione amtciha  tanquam Jujpeclum  rccufa- 
ri  poJfeW  m  dc  cxccptionibm  rctufationis  delegatm  cogn§ 
fccrepoftt. 

16.  Duplices Junt  Commijfarij ,  exJJfylo  Ckm.  Impcrialis ,  fS qnn 

rationc ab  ipfis prouocetur.  % 

17.  Gradattm  fcmpcr  adjuperiorcm  appeUandum,adeo\*t  nec fla- 

■  tutobicordofubuertipGfiit,  ncc confuetudo  intontrarinm 
Jubfijiatj  eoq,  inrc  nos  *tit  ty  nu.  28. 

18.  Omifio  mcdio ,  fi  appcUatum,  ne£  boc  oppofitum,  *n  Procejfm 

icncat*  •* 

19.  httercjfc intcr htditcm  ordinarium,  &  ludicem  datum,  V tt- 

t plicau U iudicc  f.  C  dc inditii*Tinntlo  cap.  cnmtaufam , 
$1,  ext.hotht. 

-20.  Stn- 
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20.    Sententia  l. 1  §  fin  fj.  quis  a  qtt*  eyc. 

2  i.     ^Afubdelegato  Principis  qttcmodo  appcllandum,  ejrnu.  23. 

22.    Defenfa  Leclio.  I.  *nica,C  quipro Jha  Iurtfdtclione  Wc. 

24 .    Difficultates,  ex  quibufdam  legibus  m otce,  rcfoluuntur. 

2f,-    Nonfemper  adelegato  addelegantem  appcUari. 

2  6,    Omifio  medioJudiee  appeUari  ,fi  is fufpctlus  fit,  td^  fnfficcre^ 

fifemelin  ea  caufk  fuerit; 
2 7 .    Si  tJitcrmedtm  ludex  fententiam- conoeperit ,-  dn  eo  bmijfo^  ad 

fuperi*rtm  appeUaripofitt. 
19» .    Certis  ex  uufis ,  omiffomedio^  ad fuperiorm appcUari,  maxi- 

me  Verofi  /j  fit  incapax. 
Jo,    Si  quis  in  appellatione  errauerit ,  cum  alium  appellare dcbercry. 

diiumappeUauerit,  att  crror  appeUanti  officiatMflintliont 

confirmauprmndiciis: ,  refoluitur. 
Jfe     P*/Jcab  Ecclcfiaflieisad Laicum  fitperiorem  appeUari  ,  tan~ 

quam  ababufuy  id^  authorttatibus  comprobatur. 
Ji»  >  A fcntcntia  Ecclefia/}ici>  in  eaufa feculari  lata,  in  caufa  appeU  ■ 

lationis,  an  ludex  Laku* fupcrior aditi  pofiit. 
II»     Qtucftio  poffe/Jorij^  anfit  mixtifori, 

34*    PdJ&mreceptMm,cognitiommfuperpo/fe/Joric*i/bJi  Principi 
Laicocompetcre. 
ht  caufis  Eccleftaflicis ,  intcrdici  proubcatiotsem  y  ad  iudicem 

Laicum,  idq,  exemplo  dcmor.Jlraturr. 
*A  Principc  non prouoczri: 
37.  .  *An  *  Principe  male  informato  y  cd mclius informandum.  in- 
terponi  AppeUaito pofut ,  refolutio  autbous  in  b&c  quxjlio- 
tte,nu.  38.  c^Q. 

40.  Totus  Cde  relationibus.  cxplicatur. 

4L     *A  refcrtpto  Prittcipis  appeUationem  non  improbari. 

4 1.  Primipes ficpifiimt falfis  narratis  circumucniri  j  ey  clegans  in 

bancrcm  dtclum  ImperatoruDiocletiam. 
*A  Camcra  Impcrtalt  non  concedi prouocationcm,  c*m  eLgan* 
ti  addtdia  >\tticne,  num  44. 
4  f     idrbitro**  m  duo  cjfegcticrd,  ejr,de ffcctcbus strbit  ro ru m. 

49.  0&J 
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46.  Quidicantur  arbun  Compromiftrijy  a  quibus improbetur  ap- 

petldtio. 

47.  Pana  compromifo  non  Adiefa  ,  db  drbitrU  4n  prouocan 

pofiit. 

48     *Ab  arbitro  iurh  prouocationem  non  reijci. 

49.    MiU  efl  in  quem  compromittere.aitud quidarbitrio  alicuiui 

commtttere,  cttra  tamen  compromijjum. 
p,    si  arbitri  fententiainiqttafu ,  UtoappeUationisdari  exceptio- 

ncm  doli,pcrqu,tm petiturredutliodd  arbitriumboni  Vf- 

ri,  qua  tiulh  catueU>  autfubttlitate  verborum, cjjugipote- 

rh,  idj  prxiuduits  confirmatur. 
yi.     Etiam  iuramcnto  confirmAto  compromifo  ,  reduttionilocum 

efe. 

52.    Vt  appellans,  aut pctens.  reduclionem.ad arbitrium  boni  Vir*, 
audUtur,  necejie  babet,  yt  qudlitas ,  vr  qudntitas  lafionu, 
.  idejl  iujla  caufagrauaminudeducatur,  es  proUudopra- 
fumi. 

ft  &  'fenfio  hiterpretum\  coum  quo  ludice  redu&iopetencUjit. 
<±     Opinio  mftimimmm,  banc  redutlionem ,  coram  ludice ,  qui 

femoto  compromifoy  ludex  competens  em>  petend4m,ye- 

riorvidetur,  ea^  confirmatur praiudiciis. 
tf.    Intra  quod  tempus  peti  hac  reduclio  debeat. 
c6.    L.  cumanua,  CdearbitrisdecUrata^ nu.  58. 
5%    Confirmat4  communis  Conclufio Interpretum,  ytdelicet  tntra 

trigint*  4nnosr  redutlionem  non  excludi. 
<9.    JL  iudice  rediUHonis  caufam  definiente ,  .ppeUaripofe,  id£ 

praiudicm  confirmatur.  ^ 

60.  JLn  afententUIudtcit  definientiscaufamlibero^rbitriopro- 

uocaripofiit. 

6\.    N:q  db  executione,  nec  afententU  de exequendo ,  prouoc4tio- 
nem  recipiridj^  confirm4tur prxiudicio. 

6 1.  Moditm  in  executtone cxcefum,  iujl^m  cduftm prabere  appel- 

Utioniy  eS  quomodo  is  doceatur. 
4l    Modum  excefum  cenferi,  fi  conquer4tHrin4uditoJef:nten- 

tiam 
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tiam  Lifft ,  aut  pro  cxiguo  iebito  niagni  pretij  pig>-ora  c.f- 
pta,  fioH  vt  p«fiidcantur,/cdvt  difhabar,tstr. 
6\.    VitpHcm  ab  1  ntcrpretibns  confiitui  c\ ccutorcm,a  qttibtli  qt(§- 
modoappcUctur. 

6j.     Interpofitd  appcliitione  ab  cxecutionc  ,  infcriptis  grauamina 
exprimetttU,  non  in  genere ,  fcd  tnffecte  ,  idq^praiudiciis 

confirmdtnr. 

66.  xA  iudtcefufpcclo.  an ,  &  qua  ratione appcllandiim. 

6 7.  Ab  illis  iuduibus  non  conccdi  appcUationem ,  quifingulari a- 

liquo  Prtuilcgio  fubnixi funt,  ne  ab  ill:s  pronocctur. 

68.  Statutum  Comitiii  Impcrij  ,yt  Priuilcgiis ,  dc  non  appclUndo 

esc.  Camcrji  Impcriali  rite  infinuatis ,  proccjfus  tdnqudm 
fub  cr'  obrcptiue-annullcntur  ,  ejr  circumducdntur  impc- 
trati. 

69.  Scrcnifiimos  Arcbiduces  Auflria,  hac prarogatitia  fubnixos, 

vt  ab  eorum  fententtis  neq}  ad  Cameram  Imperialem,  nc^  ad 
aliud  Iribunal  prouocan  pofiit. 

70.  Prittilegia  flatibus  /mperij  conceffa ,  nedum  impetrantes,fed 

etiam  fubditos  concernere,  quare  in  prxiudicium  fuperioris, 
fubditos  alienaiurisdiftiom fe  committere  nonpojfe  ,id£ 
obtinere,tam  in primo,  qttam  fequentiiudicio. 

71.  Si  priuilcgium  ita  conceptumfit,  V/  infra  certamfummam  non 

appeUctur,  nifi  iuramento  interpofito,  eam  non  morandi , 
aut  tergiuerfandi  cauja  interpofitam,etiamftquisfe  offe- 
rat,  ad  iuramenti praflationem  ,  fumma  tamen  conformi 
non  exi  ft,nte,  appeUantem  non  attdiendumy  &  ita  decifum 

yi.  Solennibus  Priutlegij fatisfaciendum,  alias  appeUationem  effi- 
ci  defertam. 

y\.  Si  flatuto,  aut  Priuilegio,  requiratur cautio  fideiufforia,  camjt 
pcr  inopiam  quis  implere  non pofiit,  an  ne  onus flatisdatio - 
nis  afypeUanti  remittendum ,  &  ad  iuratoriam  cautioncm 
admittendus fit  \  boc  yerius  effe ,  idq^prxiHdiciisconfirma- 
tuntt 

X  74.  Si 
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74.  Si  fumma  Priuilcgio  non  fn  conformis ,  4H  cauft ,  ai  Cameram 

lmp.  perviam  nuUit4tis>  deduci pofiit}ey  id ficri  poffe^/reu 

iudicihdeclaratur. 
jf.   Aliudautem  obtinereyfifumm4  ordittdtiom  Camcrte  JmperUr 

H$  non fit confirmiu 
j6.    Qujdprobaudum  fit  in  bcneficio  fupplicationis  cSc> 

77.  Grtuatu  fupplicandi  potcfias  conccditur  apud  eundem  iudi~ 

ccm,cnm  nouisaUegatjonibus  >  auxiUa  appeUationk  cx- 
clufis. 

78,  TXenegAta  appcUationefupcreffc  kcneficium  quereU  fupplic** 

tionis^recurfmadfuptriorem^reflituuonuin  integru.  etf<t 
79*    Supplicatso  regulaturfecundum  terminosappeUationk  ,  yH 
non  exprefie  iure  reperitur.dijfercntt49  meefupplicatit- 
nem,  ey appeUationenu 

OSTENDIMVS  fuperiorc capite,  a  q ua caufa reci- 
picndaappellatio  fit vcl  noo  fit,  ordo  nuncpoftulat,vt 
Quartusa  caput  aggrediamur»quod  a  quibus  Iudicibuc 
conccdatur.  Appcllatio  &c.  tra&at,  qux  m  fpc&io,  nedum  latc 
patct,  vcrum  etiam  i  ntricata  cft,nobis  in  przfentia  iat  i  if  ucri  tt 
d  j  ffici  li  0  rc$  &  in  toro  freq  ucn  tiorci,iuris  q  udt  ioncs,cu  m  ad*. 
dita  carundcm  dccjilone,m  medium  attuJiflc. 

Proexplicationeitaq-  maccriz tam  1  mpediti,coftituo  pri* 
1  .  mb,Ab  omni  ludjcctinfercntc  aliquod  prcrudicium,aut  gra- 
uamc,  prouocan  poflc,  vt  a  Iudicc  protrahentc  ord  mation  e  A 
iudiciidelegatifeu  Commiflarij,  RuUnt  de  Commifflib.  Z.m?, 
pnutlo  Commifiienk  tfc.  cap  to.pofi'nu^$.  vbi  iu  in  quadam  caiK 
fa  confidcratum  rcfcrt,quamuis  verendum  fit,  neeius  contro- 
uerfiz  deciflo  ita  producatur ,  vt  appellantcs  maximis  i  n  co  m  - 
modis  confl)&cntur,anrcquam  oprato  certamiius  cuentu  pp-. 
» tiantur,  rcmedio  iraq,  aho  cxpcdition  Partib.  fubucniendum. 

crit,vt  infra  vidcbimus. 
1     Eadem  rationetiufta  caufaappeUandi  cenfetur,a  iudicede- 
.  Dcgan tc  bcQcfiquiQ  iuris,ctiam  commuTa  aaufa appcllationc 

rcmo- 


rcmota, yidtatur  tap.  cxeonquxfl.  ext.  dereflimt.  Spoliat.  eap.  \6. 
fignifitaueruntytxt.  de  Ttfiib.  tap.  txpartt.  ^y.trcap.  txparte  67. 
tx  bot  tiu  l.  ait  Prdtor,  7.  §.  1  fed  etfi,  yerfic.permittitur}ff.  d$  mi- 
noribm,  Idem  iudicium  cft,  in  iuaMcercijcicmccxccptioncs, 
gapjvext.  dcdslationibut,  tumfimilibui. 

Tcrtio  t  dcducitur,a  iudicc  abfoluerrte,Vi&um  ab  expenfr,  3 
vcl  omittenteexpefarum  condemnationem,prouocari  po/Te, 
Mynfing.  ccnt.z.  obf.  iz.  iWcgiM  l.vlt.CquandoproHOcarcnon  tfl 
necejfe.  Exquacontrarium  tamcn  ?ideturc!iciendum,  vcrurri, 
cumvi&usvi&oriin  cxpenfaspctitaicondemnendui(it,a[ias 
ludexde  fuo  farcirc  com\>c\htuvM^fropeyandumy^fi.fitr4Htey 
Cdtiuditim,  fi  ratio  litigandi  no  facmj.qui folidumjZ,  §.2.ttia9 
ff.dtttgatkx.  An kifta  caufaabfoIutionis,automimonisfub- 
li t , rcliquctur arbitno  iudicis  fupcrioris ,  vnde  a  Iudicc omit- 
tcnte  vcl  dcnegantc  expcnfarurti  condemnationcm  tanquam 
infcrentc  grauamcn ,  vidctur appcllatiooem  pcrmittcndam  9 
maxime  cum  iumptus  iitis  facpius  cxccdant  valorem  rc  in 
iudiciumdcdu&ac:  quod  tamcn  dcclaratur  procedcrc ,  fivi- 
ftustion  appcllet ,  vti  animaduertcrunt  Mba* ,  tr  Otnonifiaj9 
in  xaprt.  fignificautrunt ,  txtr.  dt  txctptionib.  CouarmuiasrfrPft. 
qnasft.  capit.  17.  ytrficulftdfi  quis,  expenfarum  (funt  tamcn,f  qui  4 
cxilhment ,  d.  I.  fin.  C  quando  prouecart&e.  in  foro  rcccptam 
non  c fife )  fioiilitei  t  a  taxatione  cxpcnlarum  appellari  pofle ,  f 
conftituitur,  Bartbolus,  in  l.  abexecutore,  nu.  1$  ff.  de  appefl.Bal- 
duty  in  l.  ttrminato,  num.  6.  Cod.  de frutl.bu*,  ty  litis  txptn.  tom.  u 
Sjmpb.pxrt.i.toto  40.  hictamen  moduj  exccfTus  isquc  iu  fcri- 
ptisdoccridcbctjcaufa  grauammisexprimenda  Mdtantatpat- 
tc6  tit.dttxtcutionibus.num.  21, 

ln  cadcm  caufa  tcftiudexproccdcnsadfequcftrationem,  6 
ficius  mcdio,  quis  pnuarctur  commodo  po.Tt ffionis ,  nam  fi 
pcriculum  fit  comminifccndae  fraudis,fcqucftratiopcriudi- 
ccmncripotett,  pcinnct  cnuriadofficiumiudicisprofpice- 
rc,  nc  fraudcntur  ij,  quoririn  intcrcft,  Ttxt.  tltgans,  l.  pt- 
nuh.  marim  ,  %..ftcundo  pofl  in  fine  ,Jf.  ad  lcg.  FaUrdtnm  9 

A   x  remc- 
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remcdiofequelrjationis  vtriq-.ie  parti  conlulitur,  E.  G.  fi  quis 
contcndat,  lc  cfTe  in  quafi  poiTeitionc,  ccnfus  annuos  perci- 
picndi,  iurciudex  ad  fcqucltrationeminftrumentorum,  pe- 
tcntc  adueriario,  proccdcrepotcft ,  ne  in  poteftatctuafit.ea 
occultarc,  mihicj»ic fraudcm  faccrc,  d  §.  i.pojl,  &ccnlctur 
iudcx,potius  praeueniendi  periculicaulalcqueitrafle  quama- 
nimo  tuum  lusdctenusfaciendi,  lufta  tamen  caufa  3ppcllan- 
di  crit ,  d  profubeatur ,  mihi  ccnluum  ioiutioncm  ficn ,  tunc 
potius  fpoliatio,quam  icqucltratio  iudicatur,  Codex fabriaiius, 
lib.  4.  tit.  \.dtfinit.  1.  vbi  refcrt,  ita  in  Senatu  Sabaudiae  dcci  • 
fum,  quamuisgcncralucrtradatur,a  fcntentia  {equcllrationis 
liciram  efTeappellationcm,  Autborprxiudic.  Ctm,  in  verbojcn- 
tcntia  interlocutoria  tsc.  fd.  5 1 9  1  hi jententia JcqficP.raiion»^  a  Ilc- 
gzniScbraderum,  de  Feudis.parte^.  cap,  7.  nu.  118.  \ 

In  cadcm  condmone  t  eft  iudex  nonadmittcnsappclla 
tionem,  ab  hoc  tnim  non  admittcntc.,  conccdenda  prouoca  - 
tio,  cum  cnima  nonadnv.Hacxccpuone,  itcmu\:canonad- 
milla  probationc,  canon  imprqbctur,  capit.figwfic&ntibus,}. 
ext.  dc  Opcris  noui nunciationt '  ,cap  ftgnificaucrunt ,  36.  ext.  de  Te- 
ftibuiy  Dtcim ,  cap.  exparte,  dcdppeUatio.  Qtrdinahs,  in  clemcn.  1. 
q.  4.  dc dolo  cs  contumacia,  congrua  diutifitatis  ta:io,  alllgnari 
non  potcnt,curnon  idcmin  DQnadmiflaappclljtionc,  pro- 
b-indum  fit,  an  reiedioappcllatiouu  lcg'tima  (it  lud  cio  fu- 
penoris  non  iudicisaquocomm.ittcnda ,  idcoqueab  ilfa ,  ap- 
pcllat'0  non  rcijcicn  iividciur5&quamuisrtpu^narc  vidca- 
tur  Mynfingcrw.ccnt^.  obfcr      qu?m  rcpetit  Autborpraiudic. 
Camcr.  in  vcrbo,  appcliatio  obdcncg  .if<r/;;,  fol       Sc  i  u>n~:;nus,  de 
Benigtiis,  ttt  ObjcrttJtiiones  Izpplit&ndieft.bbj  21  vb/rcrfctiurin 
elcganti  facti  fpccie,  aj  (\  \  auoncxadcncgationc  Pioctiluuru 
infcnorum  ludicum  111  Camcra  itViperiah  non  rccipi,  fc  J  pef 
v?am  qucrcl.i  fupcricrcmadcundu  11 ,  cjr  Pentcc.  c.  eb/;r,  8  ir» 
dcfetlum  lult.iixdcnc^a.ic  c^ucm audifi.Prot-Cifu:  r  -rr.cn  Jc- 
creto*,  idem  ^Vttbor pritiudic.  itfet,  ranquatna  tuuicc dcne- 
gantc  lultUum,  iu  vabo  dcncgtta  cfc.fol  \  07.  ibijifMfku  rup. 

plicat. 
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pficat.  zfc*  CompiLtor  quczfl.  controu  cap.  8-  j.  f.fol  Z)J.  vbi  re- 
lcrt  in  Curia  Lipfenli,ita  iudicatum.  Imb,G  ab  ifta  non  admif- 
fionc,  vr  puta  ,  abinterlocutoiia  non  prouo:etur,  appdlatio 
dcfertaccnfctur,  nccpotcrit  hocgrauamen,  pcr  appelLtio- 
nem,adcfinitiuareparan,(]uodmcmorix'commendandum, 
dcpraedicant,  AJaranta,  tit.  dcappcllat,  nu.^\.  AJynfingcrus ,  cent. 
2.  obflruat.  49.  &  rat:o  cft,  quia  ad  dcicitioncmappcltatioois, 
cui  videtur  renunciaife  ,  non  dandus  regreflus  ,  inribus  yul- 
gatis.  « 

Vcrum.quarftioniscft,  tan  aiudiccprotrahenteiuftitiam, 
appellatio  pcrmiira  fit,  &  q»jidem  AJynfingcrus  cent.  l.  ebf.zj^. 
crcent.  5.  obfSz  num.  4.  Gail,  lib.  i.  obf.  28.  tmm.  2.  exiftimant, 
cam  non  improbari ,  anthritate  Panormitam  ,in  cap.  exparte7 
ext.de  appcUation.  Feiini,  cap.  ex  literis  de  conftitnt.quibusiutirsi- 
gari  videtur,  cap.  10.  iicct,  exfufcepto,ext.  dcforo  ccmp:tenti}fc  ita 
obf.ruatum  rcfcrt  AJynfingerus^d  obf.  24.  Author  praiudicXam. 
in  Verbo  appcllatio  ob  dcnegatam  efc.  fol.  zj:eyfol.  1 07.  in  Verbe 
denegata,  ibi  in  caufis  denegata.  Rulantus  parte  i.lib.  8.  de  Proccjf. 
iudic.  interrogat.cap.  1$. po/lnumerj 20.  yerfic.  finon  denegaucrit, 
vbi  idipfum prxiudicio  confirmat ,  5c  hoc  calu  tnna  intcrpcl- 
iationc  iudiccm  dcncgli^entia  dcbcrc  argui  ,  ttatuunt  Dd. 
quosrcfeit  Gregorius  Tbolofanusjib  fo  Syntag.  Jurisycap.  2.  nn. 
%6..Aiynfingcrthycent\hobjer  91.  Gail  lib'.\.  obj  i&num  c  cjuod 
dcclarat  CodexFabrianus,  lib  7  tit.  16  dcfinit.^.  Li«.ct  Barthoh^ 
Alexandcrejrc  in  l.  drpupillo  $  fi  fttis  ff  de  Opcris  noui nunciat.&L 
alij,  cjuosotJt  AJynfing,  cent.  }.obfr.  57.  crXjfthllcnt  uon  ^ppcl" 
landum,  icd  lupcriorcm  adcundum,,  quibuiiungc  Tihuan  de 
Benignit,  Pentec.  7,  obf.ll. 

Confultius  t  tamcnciTcexiftimarur,  vtcaufa  deuotaatur 
:d  (upcriorcm,  pjrrvumcitationis,  q  •4mappe!Ltionis , aut 
mand:ti,  vaiia  nau.que  rcmcdia ,  conna  iuduem  producco- 
ttm  luftitiam  compctunt.  Mynfing,  cent.  e.  obf.  81.  G*si3  d.  lcco, 
1'nmo  ptomotoi  a!rs  dc<  erni  poifunr,  { qu:r  tamcn  non  con- 
ccdantur,  nifijopcreriturtilccStuni  diuolunuum,  vtlilud:ccs 

X    5  i*on 
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non  fmt  immcdiati,  namfinonadCamcram,fcdaliumfu- 
pcriorcappcllctur,hicr«pcrk>rpropromotorialib.  adcundus 
ctVaulfi  non  contra  ludicem,(ed  partem  pctuntur,&  ita  pro- 
ccffttacncgatus,refcrt,  Autbor  prtindic.  in  Verbo  PromotorUles, 
10  fol.  188)  qusecaiu  t  non  cft  opusdocumcntorcquifitionis, 
ita  fancitum  Comitiis  Imperij  s*Anno  66.§.  5Jacfy  frmitXnca 
tyartfypt n  X.fol.  mihi,<&.  Quamuis  mftrumcutum  requifi- 
-lionis  adfcrriolim  dcbucrit,  Mtynfingrcent.  z>$bf/^.  infinuatis 
autcmPromotoiialibus,documctorcqui(%onii  vcl  cxccura- 

Tum  Promotorialium,&dcncgataciuftitiscopu$cft,^,J.37acft 
tcmtt.qiri  confirmatus  fuit  Spircnfi  conuctioRe,habi  t2,Ann§ 
i&oo.§.<C)baVithpro»totoridk:€Jtc.f$l.  mibi7  j<%.  licct$.  fin.  or- 
dinAtione  Um.  Imp.pme %.  tit.  26.  aliud  ftatutum  vidcatur. 

Hinc  difputatum,  produ&o  decumento  rcquifitionis  fiuc 
lis  coepta  fit,  fiuc  non ,  an  caufa  ad  Camcram  Impcr.  dcuolui 
poiTit. 

U  OmflTa  longiorc  t  altcrcationc ,  dc  qua  in  Tomo  1.  Sympb. 
pdr.2*  trt.  qtutfi.  dnbUy  &e.foL  210.  nu.  \6y  d.  Spiratfi  Gomtemio- 
nc,d.$.  £>baurt)  i(.  dcfinitwn  io  quocunqjftacufit,  caufam 
dcuolui  poflcad  Cam.  Imp. 

Sccundo,  madatum  ctiam  fine  cladfula  dccemrt  ur,quam- 
uis  caufa  aliasnon  dcuotuaturad  Camera ,  vt  fi  iudcac  inferior 
ne  gligat  in  crimioalibus  adminiftrare  iuftitiam,  mandata  (inc 
daufula  pctuntur,  KjtUnmde  Commijf.lib.t.  inpunclo  Commijjl 
up. Ht.  AAnfiney  vbi  in  hanc  rcm  praeiudicium  adfert. 
Dcniquc,  pcr viamCitationis,  caufeadCam.  Imp.  dcdu- 

<  ti  potcft>  noc  tamcn  cafu,  opus  crit  documcnto  rcquificionis, 
&  ita  intelligipotcrit  principiutu  tu.t6.part.2.  Ordinatio.  Ckm, 
/j»i  quod  rcmcdium  czpcdkius  cfle  putatur,quam  fi  pcr  viam 
appellationis,autmandatiagatur,  (cumhisduobusmodis , 
caufapnncipalis  (ufpendatur,  &dccifoappellationisautgra- 
uaminisarticulo,partcsadprioif  iudiccm  offenfum  rcmitti 
■poilint,)  na  m  ob  ncgligcntiam  iudicum,  i  n  adminiftranda  iu- 
ftitia,Camcram  adiri  conftat,  cx  OrdinakCtmJmf.  part2jit.u§. 
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Q&fctt  autbx.yerfic.  <£e  bann  (oafyc,  &  ob  protra- 
fiam  t  fcu  denegatam  iuftitiam,pcr  viam  querclz,citra  appci- 
lationcm/uperiorcm  ad;ri  po/Te,  multn  comprobat  Gr*H*ui 
etd  GW,  jpfum  d  i  ilcn  1 1  en  tem ,  tontuf.  z&tonfidi.  De  his , 
Mindtnnm  de  Procejflikii.  c*p*i±.  n*j.f.  Afyrtfing.  cenL$.obf  $6.: 
ttnt.  f.obf$$.  vbi  quacrit,an  in  caiu  dencgatar  iuftitis  iurame»- 
tu<n  pcrhorrcfccntix,  vt  loquunturintcrprctes,  dcfcrri  poffit, 
&  id  poflc  condudit.Cuiui  opinioncm  confirmat  prari  udtcio 
Tglmdtwui,  deBenignu ,  Pcntec;  ^bfer.  50.  fideatur.Gsi^  Ub.  l 
obftZ^poflnu.%. 

Scd  ad  iudiccs/hrndedigrefli  fumuj,rcucrtamuT,ab  omni* 
bus-  inq.uamiudicibus,  tam  ordinarijs ,  Maionbuj,  Infcriori- 
bus  ,  timdclcgatij  ,  ctiam  exconfcnfu  iitigatorum  autho- 
ritatc  Principisdatis,Iicitam  cfTcaDpcliationcm,  conftat,  /.  ex 
tonfenfu,  l}.f.de  AppcllationibJ.  17. 19. 2p.  C.  boc  tit.  Ordinatio 

Cm^/mp.pm.  g.  tit.  8  J.  ^HBoabcr b(t QWfagf  it.  tr.timL 

inprmcip.  &  q uidem  Iibera m  dar  1  faculcatem  appcllandi,«©n- 
ftituit  Jmperttor  Akiutnder, /.  icdmpcrMor^ff.boc  tit.  Proi nde a~ 
pud  D.  LHCdm,  4t7:  Apoftol.  ap.  25.  cum  X  Pdulut  cxclamafict, 
Orikrcm  appello.  Portiut  Feflus  Prtftfj  com  confilio  collocu- 
tuidixit,  Caefarcm  appellafti,  ad  Cxfaremibis.  Hincctiam 
IMuydeyipuFlicd  tcncbatur,qui  Ciucm  Romanum  aducrfus 
prouocationcm  verbcraflet,  L.  legeJuIia,  y.ff.-gdL  luliamdevi 
pubficd ,  dc  qua  re,  *dcdpun.ciTci  principiuniiii&um  eft.Por- 
r o  ,  nominc  d-fegatorum  comprchcndocoj ,  cjuoj  nunc 
Commiflarios  voeamuj,  qui  cum  quadam  cognitionis  po- 
tcftatcad  aliquod  negotium  tra&andum  conftituuntur,  /  fin. 
fffi  quibutdppelUri-nonlicet,  Igcnond.  drbitm  f.  QuiJdtiddAtc 

€fC> 

Hinccxfurgitilla  quatftio,  t  anaCommifTario exccdcnxt 
£nc  j  Commiffioni  j,auc  madatropus  fit  appcil  arc,&  quidem  * 
^Author  prmudic.  Ctm.  in  imbo  Cbmmifirii ,  fol.  80.  ibi  Commif 
fariui  //;frc/,refcrt,  Proccflut  denegatoj,cum  faluaflt  cxccptio 
BuJUutis,lpon^publiatas.attcftationcs,  trCompildtor  quxfl^ 
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eontroucrf.cap.%.  num.  \Z.fol.  2C4.  Rc:.  tamcn  altius  repctcncta 
vidctur,  cum  cnim  appellatio  pcimiif*  fit,  \rS\  cx;>;c(>eprohi 
bita repcnatur,  vti fupra  dii\um  cif,  & ComiiTnj (int delcga 
ri ,  aquibuseadem  permittitur,  videturidcm  Ius,  in  pcilona 
Cotnmifliriorum, lcatucn  Jum cilc.  Aut lt.ujucp/ixnrur^dr 
Commiflinj^dcputatis  adcxaminandos  ledes  ,  ad  pcrpc- 
tuam  rci  memonam,  hic  podliabita  pariis  appcllatione,  C6  * 
miirarium  poiTe  pcrhccrccximcn  telhum,  tr^d  t  R.-:buffm  in 
Tracl.  dc  inqmfit.ef  Commiffa.  nc  lntcnm  probationcs  percunt, 
cxtratta  in  longum  appcliatione,  quod  ipium  ncdum  in  cau- 
fa  cnminali,  fcd  ctiam  ciuili,  nc  intercidant  probationcs.rece- 
ptum,  vt  non  obftantcappcllationcaCommifTano  ordina- 
to,  ad  cxaminandos  Teiles,  Examen  TeiTium  pcrftci  poffit , 
elcganter  Codex  Fabrianusjib.  ^.tit.  14.  dcfimt.xj.  St  hoc  con- 
firmatum  recciTu  vifitanonis  hnnot>%  §.2.  2U*  aud}  fcrrtfr 
jf.  in  CommiiTionibus,ad  pcrpcruam  rci  mcmoriam,&  cau- 
fis  I  itigiofx  poiTeiYionu ,  RuUntus  de  Commijfa.  lib  <  de  Procejf. 
pofi  tradmo.  cap.  14.  num.  3.  vbi  ait ,  Commiilarios  ,(i  nomine 
interpolltae  appei  lationis ,  Cameram  Imp.  confulant,  an  poft 
cam,  in  caufa"proccdere  poflTint,cum  dcdecore  repulfam  pati , 
hisvcrbis,^tr&riC^l)frComminfarius)t)frmdgau^4ngr^ 
tur  CommifHon,  »nt>  ganrmrr  OCccfjCrn/  ctr  r  Styli ,  t>tr|Ve 
j^uncun  fyitbm  /  woi  tpjfff  n  ;u  fattrrt/ hoc  cft,  Commiira  - 

rius iuxtaemanatam CommifTionem,ius communc  » &  vfi- 
tatum  ftylum, regulare  fe  fciet,  RuUntus ,  lib.  5.  Heofficio,  yi  cr 
p$ttflw,hincttiatnVifit4f.  3bfcfjruV  ^««01564.$.  8*  tpirD 
flUcV  IC  fancitum,  vtinpundoadmifTionisCommiiTario  • 
nim,  propter  probationis  fauorcmjcclcrrimeintcrloquatuty 
RuUntui,  de  Commijf.  lib.  2.  inpunclo  Commifiio.  cdp.  10.  nu.  4." 

Ncgandum  tamen  non  vidctur,  (i  aliquod  praeiud  icium  in- 
fcraturpartibusaCommiforio,appeIlationem non impro  ' 
bari,  vt  latius  probat  RnUntuilib  f.  de  Procejf.  pofi  tradition.  cap. 
1$. per  totum ,  aut fi  talc grauamen  inferatur,  vt publicatis  attc- 
ftatibnibus  remedio  nonfidocus,  maximc  cum  publicatio 

attc- 
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atteftationum  denegan  poffir,  G*il.  lib.  i.  i  05.  m  %  ideo- 
que  ,  pro  eaobtmenda,  confulturn  crit,  in  libeilonarrarc, 
CommuTanum  flncs  mandati  cxccffiife,  vCJ  tcnor  Com  mf- 
fionis  Iudici  ad  quem  cxhibcatur,  vt  conftarc  poffir,  dc  exccf- 
iufuaecommiffionis. 

Hinc  dcducitur,  ttl  ad  cmilTam  a  Comminan  o  citationem, 
pars  ipfius  pcrfonam,  vclut  fufpcftam  rccufct,Comm«iTinus 
autemexamininon  fuperfcdeat  huiusqucrcinominc^appcl- 
latio  interponatur,  eam  recipicndam  ctfc  Mynfing.  cent.  3  obf. 
29  RuUntui lib.  \  de  CommiffM perpetU4m  rei mcmbrUm.  C4p.\6. 
nu.  8.  cumfeq.  &  ita  proceiTus  decrcros  rcfcrtur  Tom.  Sympb.  4I 
p&rte2.fupplic4t.6i.fol.6  .ejrTom.\.p4r.2.tit  9 fuppltcat.?*. 
fol  i8f.  vbi  appellaturn  non  folum  quod  ratione  familiaritatis 
&  amicitia*,  CommiiTarius  {ufpeftus  fucrit  fcdctiam  quod  fi- 
nes  mandati  cxcciTcf it  &c.  nam  quem  ntioncamiciti*  rccu- 
fari  polTe,  rcceptum  eft,  Ctnonift*,  in  c*p.  2  j.  infinnnte,  ext.  dc 
tefcnptih  M^r^ntd,  tit.  de  4ppelUtion.  nu.  17.  ejr^.  Vndc  Plini/a 
tefle  Bnjfonio,  defirmiil/RomUmpM.  %fol.  369.  rcfcrt,  quem 
his  vcrbis  rccufatum  fuiflc,illum  nolo,  quia  Cxlarcm  fortitcr 
armt. 

An  autcm  CommiiTarius  dc  hac  exceptionc  rccufatfonis 
cognofccrepoffit.  Etquidcm  RMUntut^b.i.deofficio.viesc. 
€4p.  14.  uum.  io*  cxiftimar,Comminarium  id  poffcvti  faftum 
etiam  ciTc  coiligitu*,  exdfupplidt.  23.  Confultius  tamcn  cft, 
vt  fupcrfcdeatargumcnto  eorum,  quz  traduntur  tdUpertifii- 
m\  CdeiudicMtey  G4UM.  \. 6bf14  nu.11.  maxime,  fi recufa- 
tiomhxcvcrba  adijciaffbr,  JDjif  &<<r  tVOUnCQnCtticn  i!cr= 

tvafyun$/to  jfjmc/  afo  M&Mtti$(r/wttft$n  Mt  nfion/ 
<wa$bc$ca,mn follc /tvdnicmar.D  bann ihmcfcbfl $uffo* 

Qtnic.  RuUntusditlloco.  etfi  his  etiamnihil  moraritibus, in 
caufaprocedere  vcht>appclIatio  permittenda,  Mjnfd.  cent.  2. 
obfi9  ncq- hoccafuada;b;tros.lcdaddmtenj,fcuconlrituc- 
tcm  CommiiTarios,rccuirirur,  vcl prouocatur,  Gail}d.  obf  12. 
%u.  7.  infine,  vbi  ua  kpein  Ca;i:cra  fiftum  rcfcrt  &c. 

*  Porro, 
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l6s     Porro,tex(rylo  Camcrx,dupiiccsfuntCommiflarij. 

Primo,vigorcordinationis,fccundum,  priuslcgium  prinuc 
inftantisc  dati,^r.  2.  Ordinat.  Ctmer.  Jmp.  tit.  6.  &  hi  vocaotur. 

Commiflirij,  vtrtu^q  bcr  Huf}tr&$  IC. 

Aiij  funt  ad  mftantiam  partium,pcr  mcram  dclcgationcm> 
apdarc  dati  ,qui  vocanturCommiflan;,Bon  JjvffaujptU. 
A  primis,  prouocaturad Camerarn,  Ordinat.  d.  loco. 
m       A  fccundis,  ad  Imperatorc ,  Gail,  lib.  f.  obf.  n\.  quod  vidc- 
tur  iuri  confcntancum.nam  a  dclcgato  ad  dclcgantcm  appcl- 
landum ,  l.  Jmperatores  y  21.  J.  \.idem,ff  boctit.  i.  x.ff.quisdqu* 
ttfc,  /.  preecipimus ,        \bttcfi,  Cod  detemporsb  appeHat.cutn 
cnimhtccafusin  Ordinatione  omnTui  lit ,  relinqucturdilpo» 
fitioni  iuris  communis,  Ordinat.  Ctmer.  Jmper.part.  3.  titui.  {4, 
Quamuis  Autborpraiudte.  Cam.fol.  $-2.  ibi  iCommiffarmt^ce^ 
CompiUtor qucefl.controu  cap  8.§.ip/o/.254.  nuncad  Cam.Imp. 
nunc  ad  C*farem*ppellatum  rcfcrant,  c/*  Tom.2  Symph.  part. . 
t*yoto  19.  Inter  vtumcj-  umen  opinionem,  parum  mrcrcflc 
dkitGaii,d  obfini.  infine ,  cum  Impcratorplcrumquecau- 
fas  appellationit  vna  cum  aftis  &  a&ttatis ,  coram  Com- 
miflarua  produc1is,ad  Cam  Imp.  romittat, fi  tamen  Impcra- 
tor  fludio  cxpcdicnda?  litis ,  hac  forma  deleganr,-  vt  non  liccac 
ab cis  prouocare.  /.  I.  §. interdum.ff  dquibus  appeRdrinon 
tap.  I  deReficriptis,  capit.  ^pafloralis.ext.  boctit.  Appcllans  non 
audirctur,dchuiusautcm  claufular,  ( remotaappeliatione)n,  & 
effcctu,  yide  up  fupereo  k,  ext.  do  offic.  dclcgati,  cap.  9.  inter,  ext. 
de  re  iudic.  cap.  41.  fccnndo  requiris ,  cajrinquifttionts  71,  extr.  boe 
titni  Canoniflee ,  in  capit,  pafloralis  ,  3lr.  boc  titui  AJynfingervSi 
eent.  u  ob/cr.    intcrquos  hic  pr*cipuus  cenfctur,  vt  nulla  rcci- 
piatur  appcilatio,  uifi  caufa  in  ca  cxprcfla,  Benderus,dcRt+ 
mfiomb.  conclu/.$6,nwer.  ,1  j.  vbi  in  hanc  rcm  authotitatcs  ad-* 
ducit. 

IJ-      Quod  autcm  t  di&um  eft ,  fupra ,  ab omnibos  Iudicibus , 
appelIationcmeflepcrmiflam,hocitaintciligcndum,  modb 

gradatim.  ria  t,  oc  ad fupenor  em>  non  ad  atquaicm,aut  parcm, 

lcmpcr 


Digitized  by  Google 


U  QVIB VS  IV D ICIB VS &c.  %y i 

fcmpcrcnim§rad4tim,&aclMaiofcmappc!!andum,nccmi- 
norpotcftascotra  maiorc  nitidebet,itavtminorcaufamap- 
pellationisaccipiatyad  maiorcm  fpc&antcm,  quiahociltdc 
fubftantia  appcllation \%,gloffingnUriitin  c.2.  de  confuelndine,  in 
6.  adeb,vt  ncc  ftatuto  hic  ordo  appcllandi  fubucrti  pofllr,  ncc 
cciam  confuetudom  eontrarium  lublilhr,  vt  ad  xqualcm,  aut 
infcriorcm  appclictur.  Panormitanus  y  Feiinus ,  ey  aiit ,  in  rn- 
bricadeappeUat ,  cum  ca  tantae  authontatis  non  fit,  vt  aclusdc- 
ficicntibusfubftantialibusvalcat,  Dixigradatim,  faciendam 
eilc appcllationcm , leg. u.ffl  hoctitul.  Noueila  }vigefima  tertia. 
%.illoyideiitet}  4.  ( quodipfum  fignificaturin dcfinit. fupfa 
in  capiteprimopropofita  )  ad  iupcriorem ,  inquam ,  proximto- 
rcm,  vidclicct  ciut  immcdiatc,  dc  cuiusicntcntiaquifpiam 
conqucritur^&prouocat.Nam  rctcriptumcft,  appcllationcs, 
que  rc&o  ad  Pnncipcm  fac.t£funt,ijs  omiflis,ad  quos  ficri  dc- 
bucrunt,  adeosrcmittideberc,  /.  ir.  Imperatores ,  jf.  hoc  titiil 
tamcn  idanterarb  fuiileobfcruatum ,  pafllmrecept  saquo- 
ctjnqucludiccad  Pnncipcm,rcdafa£tisappclIationibuc,ani- 
ttuducmt  Cniaciit3,lib.  21  obf.cap.  t$.  nos  tamcn  hoc  iufc  vti- 
mur,vr  gradatim  facicnda  fit  -ppcllatio ,  d.  I.  21.  d.  Noueila.  i]t 
cdp.  dileftis,  66  exuhoc  tiu  Ordinatio.  Cam.  Imp.  parte  2.  tititl.  29. 
in princip.  cT  ordina  tio.  Cam  VVormacia  conflituta  Anno  1 4.9  f .  fol. 
20.  ibi,v33ertl»cr  Z^cdatiomcAfynfing.  cent  i.obf.67.  GaHt 
lib.  i.obfivp.  nn.  2. 

Ncc  obftat  cdp  referente,J.'ext.  deprxbendU,  quia  id  refcrtur 
tantum,  cumvfu  ita*ueniiTet,v(  loquitur/.^ig«0r,r.  n§.yiu 
ff.  de pignor.  4c7/««e.  Oppofitacnim  cxccptionc,  vtind.c.  66. 
aliud  obtinuilTct ,  quarc,  fi  nihil  cxcipiatur ,  ProcclTus  valcrct > 
tap  fiduobus,  7.  ext.  boctit.  Cxnontftain  d.  cap.  66,  dtiefti.exu  eo- 
dem}Marantahoctit.  deappettau  tm.  $7$.  Afynfing.  d.loco,infine> 
partcscnimnoncontradiccntcs,  ccnfentur  tacirciurifdidio- 
nemiudirisproiogare,  cxemplum  in  Tomo  i.Symph.partcl. 
tiu  17.  yoto  2.  yerfic.  porro  dajo. 

Rcfert  umcn  t  Notatorad  Qrdin.  Cam  Imp.  fol  2^4.  il  gra  tfc 

Y    2  datirti 
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datim  nonfitappcilatum,  nc^oppofitum  ,appcllationcm 
non  rccipicndam,  i dq-,  prsiudicio  conflrmat ,  quod  maximc 
proccdcrcvidctur,  rcipc&ufupfrioris,  cui  inferrctur  praeiu- 
dicium,  fi  caufa  appcllationis  alibi  tra&etur. 

I'x  fuprads&tseiicitur,  a  dclcgato  addelegmtcmcfTeap- 
pcllandum,/.  /mperatores ,  tt.  §.  i.ff  hoc  tit.  I  dato ,y(f  Quii>* 
quo  appelletur,  l.pracifimut,  }*.  §.  htccfiy  C  hoctit.  Paulus ,  itbro 
Jentent.  cap.  \u 

Scd  quid  fi  dclcgatus  fubddcgaucrit,an  a  fentcntia  fubde- 
lcgatiadfubdelcgantem,  an  vcro  ad  ftbdcltgantij  fupeiio- 
rem,appcIlatio  intcrponenda? 

Pro  cxaftioretcognitioncjhuiusquaemonifjfciendum  eft, 
ordinariumludiccmhabercfacultatcm  mandandx,  iurifdi- 
dionis,&aIiumJudiccmconmtucrdi,  fccusautcmiudicem 
datum  ,autdelcgatum ,  /.  f.  aiudiee,  C.  deiudiciUx  ratio  rcddi- 
turin  tcxtu ,  Ibi  cum ipfeiudiciano muncre  fungnun&c.  id 
cft ,  folum  ci  committitur,  vt  judicct,  vt  notioncm  tantum, 
non  vt  Iurifdi&ioncm  habeat ,  quz  cftiudicisdandi  licentia , 
I.$.Impcriitm,ffldeiMrisdic1.  nifidclcgatus  fita  Principc  dJ  5*. 
a  luiice,  qui  Iudiccm  dare  potelr,  hic  autem  iudex  datus  a  dc- 
Icgato  Principis,  non  potcrit  futjdejcgarc ,  cap  27  fuper.  §.fi 
yero  duo,  ext.de cffic.delcg.  &  facla  a  tah  ludiccnulhusmomen- 
ti  (ur.t,  Tex.  elegans  in  cap.  61.  cum  caufam  ext,  hoc  tit.  vbi  Sum- 
mus  Ppntifcx,  rcccptioncm  Tcftiujn ,  a  fubdeJcgatis  fubdelc- 
gatorumf*5tam,  improbat1 ,  Cfuail  ab  incongruisludicibus 
non  pojuerimrecipi,  adco,  vt  non  fit  opus  appcllationc ,  *rg. 
i.t.C  quiprofa  iurifdifliw&c. 

Vtaurcm  vno  vcibo rcm txpcdjam  .,  intercft  jntcmotio- 
nem  caufx  rommi&mjeu  iudjcem  datum^  cijm  cuiman- 
datacitiurjfd:.clio,abillo(qM^ 

arbitcr,delcgatus  vocatur)  appellaturadcum,quidcdtt  #ab 
hocquimandatamiurifdi£tionen\habct,nonappcjlatur,qut 
mandauit,  fcdadeum  jadquemjpr/juocatumfuifictu"  abco 
ipfoquimandaucrat,  fuuTetappellatum,  &hacccftfcntcntia 

t/.l. 
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YLh  §*fin.  ff  quis  a quo  ejrc.  q ui  :  de  co  i n tcl  1  igcndus,cui  manda- 
ta eft  iuriidi&io,  /.  ><?rtf,L  C  quipro fua  iurisditlione  crr-de iudi- 
cc  dato.fcuiubdelegato,  inrerquosdiffcrentiaconftitucnda, 
yideaturDuarcnus,  in  tit.  de  iurisdicl.  ejr  Modernunterpretes,  add. 
/,  c.  C de iudiciis  ,quaecum  incognitafucrit/antiquis  mtcrprc- 
tibus,  vt  Modcrni  fcntiunt,  vanj  intellc&us  abjjIdentW d.i.  u  - 
cxcogitati  fuerunt, . 

Ad  fupcnorcm  autcm  tpropofitamqucftioncm^idclcga- 

to  Principis,  qui  (ubdclcgauit,  ( id  cnim  ficn  poflc,  ctiam  ii  dc 
Commiflario,adcxaminandos  Tcftcs,  quaftioiit,  vtfadtum 
vidi,  Iicctmultii  difputct  RuUntus>  lib.^.  deoffido.eyyieyc. 
cap.  c. )  qqod  attinct,ad  qucm  ciitappellandum.^anadprin- 
cipem  pnmum  delegantem  ,an  veroadipfiuvdclcgatumrV 

£t  videtur  diccndum,  addelcgatum  clle  appdlandum  /. 
nica.inyerbis,  Appcllationemad  eos  iure  iudiciarcmeabunt. - 

Contrarium  aflcrit  Vaeonita  aVacuua  lib.  6.*dcclarat.  84. 
p.ad^rincipcmappcllandum ,  cum  cnim  fubdclegatusnihil 
propnum  habcat,  fcd  dclcgantis  iurifdictionevtatur.,/.  1.  J. 
qnimandatam,  ff.de  eo^tui mdndataeyc  fubddegati  fententia 
perindc  habcatur,  ac  fi  a  dclcgantc  prolata  eflet ,  abiurdum  cf-  - 
ict,fiaddclcgatum  sppcllarctur,quili  ipfea  fcipfc  prouoce- 
tur,  tkadd.  l  .vnicam reiporjct  Irgcndum  cflcj  ad  noiiurciu- 
dicia  rcmcab uu t ,  non  autcm,  ad  cos. 

Vcrum ,  t  cum correclio tcxtus  folaquc authoritatc  Vacp r- 
nijy  necvlIiusaltcriusDottonsrontineatur,  &abiurdum  tit , 
pro  libitununcdctrahcre,  nuncad^cetcxtui,  communiter 
diftmguent ibus  t  acquicfccndum  cfle  vidctur ,  rcfei re ,  an  to  -  2? 
tum iubdelcgarum  flt,an vcrbpars,  vthicadvltimum  dele- 
gantcm,ilhcad  primum  dcuo!uatur3ppcIlatio,*/lff£<7/a,  Sa- 
licctuSyCaflrenfis,  GilJ^en  in  d.  I.  iwita,  C.  q>ti  pro  fuaiurifditjione, 
Maranta parte 4. diftincl.  ^nu.lWesr  part.6>deappcli*t.  nu.  #6* 
vbi  rtfert,ita  communi  iudicio  Intcrpretum  rcccptum  eflc,  vt 
piobatur  cap.  fuper  27.  §.  porro\  ext.  de  offit~.delegati,cap.  10  fiis 
cui  cap,  l  a  ft  a fubdelegato,  eod.  tit.  in  6. 

Y   3  Et 
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Et  quamuii  Bartholttsjn l.  l.$,t.jf.  fjr«J^*rt.alto<!i- 
ftinguat  eius  tamcn  opinionemcomrtjumter rcptobati ,  aic 
Mardntd  d.  loco. 

Nccaducrfatur  W./.W«,  quia  lecundum  communcm, 
Dd  expoOtioncm,dc  co,qui  cerras  eaulas  delegat,  cxaudicnda 
ca,ncc  ctiam  ad  rcm  facere  videtur  /.  2.  appcllan/fquisJquo  ap- 
W/^vbi  a  le£aco  pro^^ 

non  \d  Principem,quamuis cnim,  PfrconUil  mddarc  lunfdi- 
dtioncm (uo  Legato dcbcat  Ubfcruarc  4.  $.6 poftbtcjfde offi- 
PtocortfuUu  tamcnmcrum&mixtum  lmpcnumrctinct,  6cfi 
<iuidoccurrat,quodmaiorcanimaducrfionccxi^!t,Proconfii. 
lcm  fuum  confulcrc  dcbct,  Lfi  quid  crit,u.ff.de  offic.  Protonfuiis, 
multominuifacciTitncgotium  /.  19  aprocotifuhbusX.bocttc. 
cuius  argumcnto,B4Wwi,fupra  allcgatam  diitiuctione  fubucr- 
tcrc  conatur,cidcm  cnim  fatisfacit  Gilkcn.  ind.l.  *niutynu.\o. 
Quarcintutbpofita  videturdiftin&io  comums  Intcrpre- 

•  tum,pro  cuius  confirmationc  acccdat  illa  aroimfcripta  intcr- 
pretum  fcntcntia,ca  quelurcCiuilidubiafinr^recjpiantintcr- 
prctatione  ab  indubitata  IurisCanon.difpofitione  vbi  tradut 

'Canoniftx in cap  I. de Conftimionib.  cdp.U de operii, Noui nnuciat. 
decifio  autcm  luris  Can.  in  apcrto  eft,  d.  cttp.fnpcr  tj.  &  idcm 
luixCiailidccifum  vidctur,A/W6  %i.deludictbtt*.cjr  ytnuUd- 
wm&t.cdp.  ^.iUocuftodiendo,  cuiuscapitisauthoritate,vidc- 

,  turconfirmarifcntcntuf4cAi»«Mi .^,78.  IureCiuihindi- 
ftin&c  ad  dclegantcm  appellandum,ncque  Lcgunvcxpofitio 
ncmdiuinationicommittcndara,  cum  lcgewbcodcm  allc- 

gatae,  gencralitcr  conceptxfint. 
25  Quxhaacnustdtaafunt,adeIcgatoaddclcgatcm  prouo- 
candum.hancnotabilcmdcclarationcrccipiunt^vtaliud  pro- 
bandum  fit,fi  dclcgatus  fcu  CommiiTarius  habcat  ordinariam 
&non  dclcgatam  iunfdi£tioncm,hoecnim  cafu  non  ad  com- 
mictcntcm,fcu  dc!cgantcm,fcdad  fuperiorcappclIatur,quan- 
do  videlicct  delcgati  funt  pcrpetui,&  ordmarif,  vti  pnriudicijs 
,confirmatuf,ab  Authore  pr4tiudAAm.fol,yy  ibi>4*  a  Commifariiot 
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ComprUtore^ft  controu  CAp.$.§.\y  fol zj-^Hij rcfpondet  tra 
dita  a  Marantajn  fuis  ft?iguUrtbud,cjr  iurisnotAbilibuifol.J.ibiAp- 
/c/^Mc^Wocrf.jntcrpofitaappclIationtafubftitutocanon 
focicndam  ad  fubftftucntem  ,fed  ad  cum ,  ad  qucm  ficrct,  fi  a 
p/ineip  Ji  fuiiTct  iudicatum,  quia  fubftitutusdicatur  habcrc 
crd ;  n 2 nam, &  no n  delegatam  iunfdi&ioncra. 

Hactcnus ;  occupati fuimu$.-in  cnarrationc  iudicum,aqui-  26 
bus&c.5cqua  rationeappcllctur^videlicetomilfo  mcdio,non 
clTeappellandunv.Supcccft',  vraliquot  notabilcs  de  Jaraucv 
Dcs  fub>;ciamus. . 

Quarum  prima  cenfetur,dcIureCanonicoaliud  obtincre, 
cap  fi  duobui.  7.  ex  botJtt.  cap.  antiqu*,  23.  ext.  de  PriuilegiisyMa- 
tajtUL,  parte  6Ae  tppcUat.  nu.  269. 

Secunda,fi  imcrmcdius,iudcx  (ufyc&vsCWfJUynfing  cent.  u 
cbf6y.GajI)lik\.obfii9.poftnu.2.xunccTiim  iudiccs  ctiam 
ordinarij ,  proptcr  caufam  fufpkionis,  tam  in  caufis  firapiicii 
qucrel*  quam  appeJlationis^clecIinaripoirunt,/^^»^^  Com- 
mijfa»  par.  3.  Hb.  8  de  ProceffiudicAntertQgAt. cap.  \ypofl nu.  2 o,  . 
vbi  hocaliquotprciudiaj*connraat,caufatamen  fufpicionis 
Icgitimc  dcducenda  cft  /.  apertifiimi ,  16,  Ifitt»  C  de  iudicm,  vbi  : 
commumterDd  RuUntui^d  toco.pof}  nu. 20.  vcrf.  f.  dcducla  zsrc.  vbi 

itain  quadam  cauianotatum  refcrt,videlicct,  cauiam  rccula- 
nonis  libcllo  rcculatorio  cxprimendam  ciTe. 

JEt  quamuis quidam  cxiltiment,delureCiuilr,in  ipfare- 
cufatione,cau(amcxprimcndam  nonclTe,  fcdfufficerc  hanc 
formam  traditam  tglof  in  l.  Apertifiimi,  in  libeUo,  C.  de  iudtciis? 
Gvm  resPcriculofafir,  &triftiiTimoscucntus  fortirifolcat, 
iudicisfufpc&ifubire,iudidurn ,  ideoaudicntiam  tuam,  Do- 
minc  ludcx  recufo,&c.  moucntur  ad  ita  pronunciandum  au- 
t\tof\utcl€gis^uipoterAt,^.  fAdS.  CTyebeUian.es- d  Upertif 
fimi.ejr  d  /.^X.^ey^/«M,queinfinuanMiccreIitigKoribiw,iu- 
diecs  recufare.de  caufa,  quod  illa  dcllgnanda  fit,nullam  mcn- 
tioncm  facicflcs,tamen  contrariam  (cntcntiam^vfu^qui  opti--, 
mu>  legnm  intcrprescft,  connrmatamrcferunt^/yw/Tf^'^.  .. 
*bf6}.nu.$.  Cailjlii.  irffjayUktfi,  C&». ~ 
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Orterum  nondcfunt^quicommcmorcnt^in  quibusre- 
gionibus,  ncutrum  ius,  cx confuctudinc  confirmatum  fit ,  il- 
hm  modcratjoncm  (c^ucndam  cfTc ,  vt  inditionc  Pontifi  da, 
lusGancmcum,  wteinslmpcrij.&forofcculari,  lusCiuilc, 
icraandun  1  iit,  in  quam  rcm  mquint  Petr.  ind.  l.  aper  - 
-  tifiimi ,  nu.  1  7.  C  dc  ludiais. 

Dcnique ,  in  hac  matcria rccufationis animaducrtcndum , 
an  ItfdcxOrdinariushabeaturprolufpe&o  hiccnimnifialiui 
ci  adiunttus  fit ,  appcllationemnon  attcndi ,  obfcruatum 
rcfcrt  Rulantus  ,  rcatato  hco  ,  quamuis  quiousdam  vidca- 
tur,  illius  adiun&ionis  vfum  ,  defuetudinc  oblitcratum  cf- 
fc,  Tom.  5. Symph.  fol.tyu  \b\recufatio  iudicis  Wc.  vidcantur  ln- 
tcrprctcs  ad  authenticfivcro  tontigerit,  C  de  iudiciis.  Probata 
itaquccaufa  lufpieionis,  mcdiusludcxomitti  potcrit,  etiamfi 
fcmcl  in  vna caufjifufpc£tusfucnt,  Maranta  hoctit. dcAppelU. 
nu.  64..  quod  prxiudicijsconfirmat  Authorprtiud.Cam.inVer- 
bo appell*tio  in generey  \b\appellaturimmediate% est.  fol.  18. 

Tcrtia  dcclaratio  eft ,  t  Vt  fi  iudex  intcrmcdius feotentiam 
concepcrit,camq:,  publicari  mandaucrit,iurc  eoomuTo,fupe- 
-iioradirjpotcrit. 

Huic licctdcclarationi  Hartmannus  Hartmanni,  tit. ie appet- 
Ut.  ohf.  5-  rcpugnarc- vidcatur ,  nihilominus  cum  hic  intcrmc- 
dius  Iudcxvconcipiendo  fcntcntiam  fc  participcm ,  &  affi  - 
ncm  caufse fccerit,perinde,quafi  ipfe  cognouerit,habcndus  eft, 
Ideoq^abhoc»  neadcundcmprouocetur,non  appcllandum, 
cum  rcpugnet  fubftantiz  appcllationisjcjuod  mcmoriac  com- 
mcndandumcrit,  cum  hodic  plcruinquc  infcriorcs  Iudicc» 
confultcntfupcriorem  5  fin5  b(p  btm&Utlidittt  SOrtgcpfo 
Crhofcrt/  hoccafu  cnimad  iupcriorcm  horumludicumap- 
pcilandum,  Tomo  2.  Symph.par.  2. voto 40.  nu.$.  Author  pra- 
judic.Camer.  inVcrho,  exceptiones,  ib\ praiudicialisexceptiocyc. 
/0/.  i2t.  vbirefcrt,  hocinquadam  caufa  confidcratum  fuifTe, 
quia  vt  dixi,  cfTctappellareab  codcm,ad  cundfb,  quodrepu- 
gnatfubftantiatappellatioois,  fc 
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Itacj-,  vt  hxc  dubitatio  toIlatur,fciendum  quodnccdecon.  23 
fuctudme  contranum  introduci  poffit ,  ita  Texm  notabiln  in 
capit.  2.  de confuetudinc  in  6.  vbi  Sutnmus  Pontifcx  improbac 
confuetudinem  rcccptamj  qua  ab  officiali  Epifcopiadeun- 
dcm  Epifcopum  appelIabatur,quodextcnditurad  onincsof- 
ficialcs»  Praefectos ,  &  Prarfides  Principum,  Gutonjfla,  inprimis 
Francus,  in  cap.  Rotnana,  dc  appellat.  in  6  cum  Priucipis,8c  Con- 
filiariorumidemfitiudiciurn,  Tom.i.  Symph.part.z.votoiz, 
nu.  60.  cumfeq.fol.  y^.^rvoto  40.  n/t.  5.  cumfcq. 

Quartb  dcclaratur.  vt  omiflo  medio  ad  fupcriorcm appel- 
lari  poffit,  fi  intcrmedius (it  inccrtus,  vt  fl  quis  contcndat,bo-* 
na,  de  quibus  mota  controuerfia,  fita  cflc,fub  hoc  Principcal  - 
ter  fubillo  ,  tuncfuperioromnium  adiri  poterit ,  itaiudica- 
tum  xdat>JLutborPrcciud:c.Cam.in  vcrbo,  appellarequibus^qui- 
buspcrfonis  &c.  ibi  qVdndo  duopriuati&c.fol.  3$.  cr  facit  Qrdint- 
tio  Cam.  Imp.  par.  2.  tit.  ir.  §.  ^ffio  OUcft  IU 

Quinto  limitatur,  procedcremfi  iudcx  infcrior  caufam 
adfuperiorem  remittat,  RuUntus  parte^.  lib.  8.  de  Procefl.  iu- 
dic.  interrog.  cap.  15.  poflnu.  10.  Vcrffific  an  caufrm,  vbiidfae- 
pius  fa£tum  rcfcrt  Ordinatio  Camer.  Jmper.parte  fccunda.titul. 
29.  inprincip.  AIynfingcruS>ccntur.  1.  obfcru.  6j.  Gail, lib.  1. obfer, 
ll^.  «0.2. 

Sextb,  non  proccdit ,  in  caufa  feudali,  inqua  mediusiudeje 
non  attcnditur,  Mynfing.  cent.  5.  obf  c.  cr  90.  nu.  3.  vbi  itaiudi- 
catum  refert,  cum  addu&o  lbidcm  tcmpcramento. 

Vcrum  ,  cum  haec  dcclaratio  indubiumvrocctur,coeo, 
quod  ctiam  in  caula  fcudali  ,ius  commuhc,  quoad  intcrpofi- 
tioncm  appcllatiortis,fcruandam  (it,&  carn  non  contcmncn^ 
dae  authontatis  authorcs  impugnent,  Vt  vidcrc  cft  apud  RuUn- 
tumjparte  5.  Ub.  8.  dcproccjf.  interrog.  cap.  \\poflnu.  20,  Vcrfic fi 
de  his  non  conflet  &c.  maturiori  iudicio  difcutiendamrclm- 
quimus. 

Scptimb,quidamtonftituunt,ftudiofoshociuspriuiIcgi; 
fibi  polliccri  p  oi  fe ,  n  omiffo  medio  ad  Imperatorcm  prouo- 
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carc  poffint,  Mdranu,part.6.  hoctit.  num.  $71.  idq;  authorrtate 
authen.  habiuy  C.  Nefilmpropdtretyc.m  vcrbis fpccidli  dikcliom 
iUos  tsrc.  Vidc  clcgantcr  dc  hac  rc  diflcrcntcm  Petrum  Gillten. 
in  d.  authent.  hdbiu,  tm.  f  2. 

29  Dcniquc,tficonfuctudincrcccptiim  fit,  vt  omiflbmcdio 
ad  fupcnorcm  appcllctur,  Myvfingcruty  ctttt  I.  tbf.6j.  in fine.^g. 
quoticscunquc  intcrmcdius  ludcx  incapax ,  inhabilis ,  vt  fi  di- 
carur,  t£r  (Vp  hr  (Srtcljcrt  WWanfcJC.  co  omilTo,  rc&c  ad 
fuperiorem  appcllatur,  Ordindtio  Cdmcr.  Imper. parte 1.  titul.  r$v. 
in  princip.  Mdunu  hoctit  pdrt.  6.  numer.  Noutor  ddCtmer. 
br.per  foi.  Vbihoc  praiudicioconfirmat,  tom.q.Sympb. 
parte  1,  yoto,  zv  nu.  14.  quod  confiderari  potcft  raticnc  nego- 
tij>pnuiicg!) ,  vcl  pcrfonae , vt  prouocandum  (it  ad  maiorcm , 
om iflo mcdio,  GregoritH  Tholo/attutyltb.^o.SjnUg  iuris^cap.z» 
mm.  34.  vbi  id  excm plis  dcclarat,  qub  1  cfcrri  potcft ,  fi agatur 
fupcr  Impcrialibus  Pnuilcgjjsjtunccnim  omiflb  medioludi- 
cc ,  Camcra  lmpcnalis  Iud<x  compctcns  cft ,  Autfor praiudiu 
Cdmer.fol.  ibi  fuptrejrc.  &  adduci  potcnt  argumcntum 
pit.  cum  yeni/fent,  11  ext.  deittdwit. 

30  Exiupcncrib.rdultatnon  ineIcga>qua^rio,tfiquisinap- 
pellationcerrauerk,vtcuma!iumappelIarc  debcrer,aiiumap» 
pcllaucnt,an  caufa  rcmittcnda  fit,ad  priorcm  Iudiccm,an  ve- 
rb  ad  pnmum  tanquam  dcfcrta,  cxccutioni  mandanda. 

Mouct  dubitationcm ,  quod  dcccm  dics currant ,  dc rno- 
mcnto  ad  momenrum,  a  tcmporc  fcicnriae ,  adcb ,  vt  nulhtcr 
aur  t  :  o  n  recle  inftitutaappellationc,  huiufmodi  crror  poftdc- 
ccndium  corngi  nonpoftit,  Mynfingerus >centur.  3.  obfer.  ir.  itt 
fiixe.VVefenbectm^in  paratiU  Quattdo  appelUndum^numer.  3.  circds 
medium. 

Relolutiohuiusquarftionispetendacx  l.i  fiqui*yff.dt 
appeliat.  vtfiquisparcm  vclmaiorcm  appcllauem,aliumta- 
incn  pro  alio ,  in  ca  caufa  fit ,  vt  ci  crror non  noccat , fi  mino- 
fcm,noccat  &  itamulnsconftitutionibusidcontincri  ,&er-* 
rori  fubucntumclTc,rcicnpto,  cuim  ycrba  btcfunt  d.  §.  dcclara- 
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tur.  C  V  M  pcrerrorcm  fadumdicif,  vti  a  iudice,  qucm  cx  re- 
fcnptonoftro  ,  ab  ampli/rimisConfulibusacceperas,  adlu- 
nium  rufticum,amicum  noftrum,Prar(cc}um  Vrbi  prouoca- 
rcs,C6lules  ampliiTimiperiiidc  cognofcant,atq^  fiad  ipfos  fa- 
cla  cflet  Prouocauo  &c.  Quibus  lunge  /.  Imperatores ,  11  j.  u 
iifcm  refcripferunt ,  /.  c.  titnm ,  f .  pianey  cum  §.)ef  ff.  deappellat. 
recip.  &tic  ludicatum  refert  ^iuthor  praiudic.  Qtmer.fol .31  ibi 
/  appcttaturcSc.  ey  QompiLtorquafl.  controu.  cap  8  q.  4.  fol.  1<6, 
tom.i.  Sympb.part.i  tit  ty.fol.  525.  yotoi.  Quoditaintcllige- 
dum,non  vt  mtcrcidat  appellatio,fcd  ad  medium  (upcnorcm 
rcm:tteda vcniat,nifi  appclians,data  opcra.medium  fupv-riore  . 
pr2etcrgrcdutur,iSc  ipfum  tanquam  Iudicc  appcllationis  r*:o- 
gnofccrcnoluerit  (iitaq^  medius  Iudex,prointercfTcfu£iurij- 
di£tiomsfcopponat,3cdefiniatur,adillumappclIandumfuif- 
ky  inretciditappetlatio,  vtexempio  illuftrat  Grauaut,  adGaii, 
concluj.  iif.  mm.  c  cum  ratio  d.  I  r.$.  3  ff.  boctitul.  ceflarc  vi- 
deatur,  alias,  ftaiium  pro  aho  quis  adcat,  nihil  oberit ,  fed  pro 
cohabcbitur,  atque  fi  is  adttusfit ,  qui adm  dcbuit,/^.  $.ti 
tuiuiy  j.ptanty  yff  deappcHat.  recipien.  vclnon^  modb  non  mi- 
norcm  appcliaucrit ,  nam  mli  intradecendiumitcrum  appcl  - 
lcturad  compctcntcm  Iudiccm,  nihil  ci  hicerror  prodci  <.t,  d. 
I  S  §.pLnt  ^.cum  §  feq.  ff.  deappelLt.  recipien.  VehtOH ,  Fran* 
cu4, incap. diUclideappellat.  Tamcn cx iufta  caufa probabiliter 
ignoranti,  ad  qucm appcliandum.  & ob id  ad  aiium iud>ccm  , 
quam  debcrct ,  prouocautrit ,  dc  curfis  faulibus  bcneficio  re  - 
ftitutionis  in  intcgrum ,  fubucnicndum ,  cxemplo,  &  decifio- 
n  e con  fir  mat  Bolanusde in  inttg.  rtflim.cap.  i$± 

Quareconfultiusclt,  ncquisdccipiaxur,  vtdicat,appcIIo«;d 
talem  iudicem,aut  ad  quemcunq^  ahum  competcntcm,ita  .n. 
appcllandofuftinenhancaitcrnatiuamappciiationem  prctUi- 
dicio  confirmat  ^inthor praiud.  Cam.fol.  iS.  \b\appellaiurcyc. 
quod  cum  h^c  tenipcramento  intclh^cdum ,  modb  intra  dc- 
ccndiu  n  ccrtiorctur, aut  dcclaretur, quis fit  iudex appc!'arus , 
*A,rtgeJ}tf3cs Dd.*d 1.1  ff.hoctit.  NicoLui  Vigelius>in  methodo  iurk 
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^ontrouerfi,  lib.  2.  cap.  16.  regula  9,fol.  ^69  Scdrc^reccptarum  fen  - 
lent.  lit.A.nu.  202.  Si  autcm  limphcitcrappellatum,  non  cx 
prcfToiudice,  intelligitur  adiupenorcmcompetcntempro- 
uocatum,  cx  ^tuthorepretiudic.  Cam.foL  31.  ibi  fi  fimpliciter  &c. 
vbi  ita  in  Cam.  Imp.  rcccptum  rcfcrt. 

E?ro  corpnidc  hic  inquirendum,  cum  Offinalcs,  in  quibuf- 
damlocis,  infecularibus&rcbusprophaniicognofcant,  ab 
corum  lcntcntia,  anadfummum  Pontificcm,an vcrbCam. 
Imp.  qux  Impcratorcm  reprarfcntatappellandum. 

OmiiTalongiore  difputatione,t  ftatucndumad  hanepro- 
uocandum ,  imo ,  tradit  Gregorius  Iholofanus ,  libr.  eo.  Syntag. 
cap.  z.  nu.  $.  c/  Itb  partit  luris  Canonici ,  f.  tit.  17.  cap.  2$.  lit.  M* 
inGalliareceptumcfTe,  vt  prouoiari  pofTitab  Ecclcfiafticis, 
ad  Cuihs  Suprenvs  Parlamcnto;u,tanquam  ab abufu,quan- 
do  derogantConmtutionibusRegijs,  &aduerfusLaicorum 
Priuilegia  quidquam  ftatuunt.  <y  Menochius remed. retinend* 
pojfejf  nUiitf.  tcxtib.  &  authont.  comprobat,iudiccm  laicum 
Jupcnoremadui  polTe,  opprcflos  vtolcntia  ludicum  Ecclctla- 
fticorum.  Hincctiamvidcmus,rcccptam  fuiflcapptllationc, 
ab officialis ccclcfiamci  fcntcntia,  ad  Cam  .lm p,  rationc  reli- 
gionis  &c.  Tom.  2.  Sympb.part.  2,  tit.  4.  ibi,  mandatuminhibito- 
riale  &c  fol  08. 

Quod  autem  ad  pnefcntcm  matcriamattinct,cum  Prin- 
cipcs  EccicfiafticiRcgalia  ablmparatorccognofcant,  meritb 
ab  iji,  &  eorum  Offiaalibus,ad Cam.  Impcr.  quse Impcrato- 
rcrn  reprafcntar,appcllandum,  Gailjib.  1.  obf  /tp.  num.  2  cum 

feq.  EthancopinioncmaltquotpraEiudicijsconfirmatX^»^»- 
lator.qttnjl  controu.  cap. 3.  J.  n.  ey  cap  8  J.  ic  esr  ^iuthorprxiu- 
dic.  Cam.fol.iji.ibt  Camcracsrc.crfol  $i.ib\fapcfit,  \bietiam 
rcjjciturconi.uetudo,tanquam  vcrgens,auttendcns  in  pneiu- 
diciumlmpcnj ,  fialirerobfcruaictur,  vidc.itur  in  hanc  rem 
cicgans  Mandatumlnhibjtorium&Cafijtorium ,  cum  ctta- 
tioncinchoati  Proccflus ,  Tom.  1.  Symph.  part.  1.  tit.  \fol.  is. 
Quibus  accedat,cum  iudcxLaicus  committit  caulam,  Epi  - 
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fcopo>adhuiusfententianonappcllatur,ad  Summum,Pon- 
tificem>fcd  ad  ipfum  iudiccm  dcicgantcm  Laicum , cum  ciui- 
lc  ncgotium  fit,  Text.  in autben  fi  qui  litigant.  ibidem  Dd,  C  de 
Epi/copaliaudientia. 

Ex  his  rcfultat  cclcbris  t  &  magna  intcrprctum  contentio-  32  : 
nc  cxagitata  quxftio.  An  a  fententia  Ecclcfiaftici,in  caufa  fecu- 
lan  !ata,in  caufaappclIationis,fupcriorLaicus  adiri  poflit. 

Dubitationem  mouct  Rcfcriptam  Canfiantim quod  rcccn- 
fct  Cafar  Baronius  tom.  5.  ^Annalitm  Ecclefiafiicorum ,  Anno  314.  . 
num.  38.  in  vcrbis.  Omncs  ltaquc  caufx,  quae  vcl  Pratorio  iurc  : 
vcIOuili  tra&antur,  Epifcoporumfententijstcrminataeper-  - 
petubftabilitatisiureflrmentur,  ncc  liccat  vltcriusrcrra&are  : 
ncgotium ,  quod  Epifcoporum  fcntcntia  dccidcrct  /.  i.  Cod.  . 
Tbeod.  de  EpifcopaliiudiciQ.> 

Indc  videtur,  cum  partcs  iudicisEcdefiaftici  iurisdiftio- 
ncmprorogarint,  adproximc  fupcrioremappellandum.pcr  r 
ea,  qux iupra  di& a  funt. :. 

In  contcarium  pugnat  My>idanus>  libf.i*  de  Pfoct/f  capit  tu  - 
cum  prorogatio  partium  inprariudiciumludicisLaiciSupc-- 
rioris  fubfittcrcnoo  videatur,  cap^cum  tempore,  f  ext.  dearbitrk^  , 
ibidem  Canoniftx,  communiter  Dd.  in  l  fiqtis  in  confaibe'ndo£od.  . 
depafltSy  vidcatur  lylmannus  de  Benignis ,  cent.  2.  obf  %.  vbi  tra-- 
&ar,an  a  iudicecccIcfiaftico,ad  Camcram  Impenalcm  appcf- - 
lari  poffir,  Iilud  tamcn  gcncrahtcrfcicndum ,  in  caufii,  cxfui 
natura,in  primainftantia  adforumciuilepcrtincnt!bus,aIu-  - 
dice  Ecclefiaftico  adfccularem,  fecundum  quorundam  opi-  - 
nioncm  ,  appcllari  ■>  vt  funt  caufsc  fcudalcs ,  &  a&iones  rcales,  , 
dc<\u\bu$  Afynfingerus,  cent.  4.  obf  o?.  GaiUib.  Vtbf}?.  quod  \ 
maxime  procedit,  fi  Clcriciiudicent,  vigore  ,autrationefc-  - 
cularisiurisdi&ionis,  quam  aPrincipe  fccularicognofrunt,  , 
tuncomnmoappcliandumadlupcriorcm  Laicum>quia  clc-  - 
rici,quoad  temporalia,  &fecubria,fequunturiudicia  tcmpo-  - 
rafiaj  quod  dcclaratplunbus  cafibus  Papa  Arreforumlib.  I.  tiu  \ 
f.  Et  cccjefiaiurrtdi&ionc  feculano  pradj&a,  ndn  alitcr,quam  * 
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vt  domious  rcmporalis  confidcranda,  ciusq-,  appeljatione  ve- 
tlityGaUJih.l  ob/^o.nu  4  cum  feq.cr obf.ij  infine.es' libj.de Pa- 
tepublica,cap  8^8  cumfeq. 
55  Cartcrum  t  diiceprationis  cft,  quid  iuris fit  in  caufa  poffcf- 
(ona,an  ca  mixtifori fit,ideoqj  prxucntioni  locus,an  vcrb  co- 
gnitio  pviflcfTbnj  foium  fpcdtct  ad  iudiccm  laicum. 

Argumenta  &  Authorcs,  quibus  vtraq:,  opinio  dcfcndirur, 
vidc  apud Facbineum,  lib  $  cap.  ir.  Menocb.  remed.  if  recuperaneUt 
pojf.  nu.  20]  cum feq.  cr  remed.  J.  retinendx,  nn.  $1$. 

Sancopnuo  exiftimamium  mixti  fori  ciTc,  caufam  poffef- 
fonam,rcccpta  vidctur,  cx  co,quod  rcfert  Tilman.  de  Benignis, 
tit.confiit  Cam.Paraltpomenajbx  anclericusvolens&c /©/L^fXai- 
ci  appcllationcm  non  fuilfc  rcccptam,a  fcnrctia  mdicis  ccclc- 
•fiaftici,qua  fc  com  pctctcm  pronunciauit,  in  caufa  poflclToria, 
lumpto  fundamcnto  ex co,  laicum,  in  ca ,  priuatiue  non  cfle 
compctente3quamuisftricl:a  rationcdifputadi,dcfcndi  poflet, 
-^ognitioncm  dcpofleflione  non  pcrtmcrcadclcricos,  fcdad 
Principcm,  vel  ad  ludiccm,  a  Principc  coititutum,  quia  pofTcf- 
fio  fit rcs  tcmporalis,  res  fccularis,  Mynfing.  cent ,  2.  obf  67  nu. 
4.  Gailjib.l  obf.fi.  nu^W 57  num.  e  Codex  Fabrtanus  l.b.\.tit  1. 
definit.  fi.  nu.  8.  maxime  vcrb  fi  Clencusfic  adtor,  vnde  rcgula 
communisobtinebit/^ fi  Gericusjext  deforocompetenti}cup. 
fin.ext.de  iudiciisjap  caufam  17  ext.Quifilijfintlegitimi,vbic\-,  Cu- 
iacitujizm  cum  quilibct  intcr  mrifdicxionis  lux  fincs  confifte- 
re  dcbttt,  cap.nouit.ext.de  iud.8t  abfurdum  fit,promifcuis  a&i- 
busrerumturbariofficia,imbopprobrium,Clcncis,fcoftcn- 
dereperitosdifccptarionum  forenfium,  vtait/.  repetiu^u  £ 
de  Epifcopn  ey  CUrick,!.  confulra  diualia,iarc  Clcricis  Prin- 
ccpsfccuUris  derogarepotcft,  quarfunt  iurifdi&ionisfeeula- 
ris,&  quoadmatcriam  poircnoriamattinct^apertecauetur,^ 
*ap.7  caufam,  in  hacvcrba,  N  o  s  atrcndcntcs,  quod ad  Rcgcm 
pertinct,  non  ad  Ecdcfiam,  dc  tahbus  pofMionibus  iudicarc 

)4      Et  t  ita  C*i*cius ,  ibidcm ,  vfu  longauo  rcccptum  efTc,  nc  in 

Fran- 


Digitized  by  Google 


\A  QVIBVS  1VD1C1BVS  <se]  ig$ 

Francia  Ecclefiaftia,dc  poiTefljonc  iudicarcnt,fimiljtcr &  fr- 
dexfabr.  refert,  Itb.  7.  tit  2$.definit.  j\  apud  illos,fuper  poflcflb- 
rio,fo!umiudicein  Laicumcognofccrc,&iuftamtilecaufam 
appcIlationijjbabulu^caufapoirc/Tionunondumcxpcdica^ 
autdcfinita,pcr  fcntentiarn  rcuocctur  ad  ccclefiafticum,  1.  tiu 
28.  definit.y.  fcd  &  mihi  traditum  cft,ad  Sererenifiimam  Do- 
mum  Auftriaca,  6cc.  folum  cognitioncmdcpcflciTjonc  pcr- 
tincrc,  eo%  iurc  nos  vti. 

Quaeftio  itaq,  dc  poiTc/Iorio,  ad  Iudiccm  fccularc  pertinet, 
adeundcmqucappellari  potcnt,  vidcuuT  Mynftftgcrus,  cent.  2. 
obf.  67.  cent.  5.  obfi  10.  Gailjib.  h  obf.fi  num.  4.  circa finem,  To~ 
mo  uSymph.par.  1.  tit.  5.  voto  8.  fol.171.  ^Anthor pnciudic.  in  vcr- 
bo.PoJfcfiio  fol.  269.  vbi  rcfcrt,  in  Cam.  lmp.  caufain  retcntam 
fuifTc,  (1  quzftio  fir  dc  poiTcilono. 

Dixi  f  in  caufis  ciuilibus,  ab  Ecclcfiafticis,  feu  officiaIibus,ad 
iudiccm  Supcnorcm  Laicum  appcllari  poiTc:  namin  rcbus 
Eccldiafticis  aliud  cft,prout  olim  obfcruatum,cum  enimA/c/- 
chiades Papa,  in  confilio  19»  Epifcoporum  >  in  caufa  cuiufdam 
EpiIcopi,contra  Donatum bareticunt,  fcntcntia  tuluTet,  ab  hac- 
q l'.c  Donatiftct ad  Conft.  Imp.  appcl laflcn t3i llam  grauibus  vcrbit 
rciecit. 

Impudcnsq;  nimis  ilii  vifum,(i  non  iudicio  non  acquiefc- 
rc,  &morefaecu!arium  hominumcosad  fecularcmiudicem 
prouocafle,  ad  eamq-,  appellatione.  Conftant.  Imp.  fic refpodir j 
ORabida  furorisaudacia,ficutiincauluGenrihuni  fieri  foler, 
appcllationem  intcrpofucrunt,  vti  rcfert  Baron.  tom.  $  Anno 
m.nu  ^o.infiu.  cS  fi.  & eod.tom.y^Anno7i\^nu  tf.ittfin.Dcriic 
autem  Appcllatione  Donatiftarumvidcatur  eodem  tomo  \.An- 
no  514.  »m  ip  5 l J  5  $  6.  &  Petr.de  Ribtdeneyra  lib.  10.  de  Virtutibtti 
Principia  Chriftiani  cap.  19.  cum  duobus fequent.  Hmc  ctiam  Va- 
kntinianus imp  qucdam  Epifcopu  condemnaium  in  Synodo4 
appcl lanrem  ad  (arculare  tnbunal  pccna  pccun iaria  mulctauic 
i» h*c wk.Quoma  Chronop. ex  Antiftitc ldc  fuitin  tuosqur 
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vr  domious  tcmporalis  confidcranda,  eiusqj  appcljationc  ve- 
nit,GaU,lib.l  obf ^o.nu  4  mm  ftq.xf  obf.yj  infine.cr lib.i.de  Pa- 
tepublicd,cap  8  tm  8  cumfeq, 
55  Cartcrum t  diiccprarioois  cft,  quid  iuris (it  in  caufa  pofllf- 
fona,an  ca  mixti  fori  fit,ideoqj  prarucntioni  locus,an  vcrb  co- 
gnitiopofleflbnj  folum  fpettct  ad  iudiccm  laicum. 

Argumenta  &  Authorcs,  quibus  vtraq^  opinio  dcfendirur, 
vidcdpud Fachineumjib  S  tdp.ic.  Menoch.  rcmed.  ic  rccuperandx 
pojf.nu.  loy  cumfeq.  &  remed.  3.  retincnda,  nu.  31$. 

Sancopnno  cxiitimantium  mixti  fori  cflc,  caufam  poflcf- 
foriam,reccpta  videtur,  cx  co,quod  rcfcrt  Tilman.  de  Benignis> 
tit.conftit  Cam.PdraltpomendAx *n clericusyolens&cfoL^ f.Lai- 
ci  appeliationem  non  fuiiTc  rcceptam,a  fcnrc:ia  ludicis  ccele- 
iialtic!,qua  fccompetetcm  pronunciauit,  in  caufa  poflcfloria, 
iumpto  fundamcnro  cx co,  laicum, in  ca ,  priuatiue  non  eilc 
compctcntc^quamuisitxitta  rationcdifputadhdefcndipoflet, 
cognitionem  dcpoiTciTionc  non  pcrtincreadclcricos,  fcd ad 
Priocipem,  vel  ad  Iudiccm,  a  Priocipe  coftitutum,  quia  poflcf- 
fiofitrestemporalis,res  fecularis,  Ar>y^£.  ccnt%  z.  obf  67  nu. 
4.  Gailjib.i  obffi.  n*A>& yj  mm.  c  Codex  Fabrianus lb.$.titi. 
dcfink.$.  nu.  &  maximc  vcrb  fi  Clcncusilt  adtor,  vodc  rcgula 
communisobtincbit.«/>  fi  Clerieusjext  deforocompetenti.up. 
fin.ext.de  iudiciisjap  cdufdmvj  txt.Quifilijfinttegitimi)vb]Q\  CW- 
iaci 'ut:  na m  cum  quilibet  mter  lurifdi&ionis  iux  fincs  coniifte- 
rc  dcbc2Lt,tdp.nouit.ext.de  iud.& abfurdum  fit,promifcuis  a&i- 
busrerum  turbari  officia,  imb  opprobrium,Cicricis,feoften- 
dcrc  pcritos  difccptarionum  forcnfium,  vtait/.  repetiu^x.  C 
de  Epifcopvs  ey  CUrickJ.  23.  confulta  dmalia,iurc  Clcricis  Prin- 
ccpsfccubris  dcrogarepoTc(t,qiwefuot  iurifdictiooisfccuia- 
ris,&  quoad  matcriam  pofTciToriam  attinct ,  apertecauetur,  d. 
cdp.j  cau/am,  in  hacvcrba,  Nos  atrcndcnrcs,  quod  ad  Rcgem 
pertinct,  non  ad  Ecclcfiam,  dc  talibus  pofMiombus  iudicarc 
&c  *  . 

14      Ett  itoCuiacius,  ibidcm,  vfu  IongzuorcceptumclTc,nein 
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Francia  Eeclefiaftjcj,dc  pofTcffione  iudicarent,fimilitcr  &  Co- 
dexFabr.  refert,ltb.  7.  tit  2%.defintt.  c,  apud  illos,fupcrpoflcfib- 
rio,foium  iudiccm  Laicum  cognofccre  &iuftaincilecaufam 
appcllaticni5.>b«bij(u,(i  caufapoiTefTionisnondiim  expedira, 
autdcfinita,perfcntentiam  rcuoccturad  ecclefiaft.cum,  a\  tiu 
28.  dtfinit.y.  fcd  &  mihitraditum  cft,ad  ScrereniiTimam  Do- 
mum  Auftriaca,  &c.  folum  cognitioncra  de pcilciTionc  pcr- 
uncre,  eoo^  iurc  nos  vti. 

Quacftio  itaq,  dc  pofleflorio,  ad  Iudiccm  fcculare  pcrtinet, 
ad  cundemquc  appellari  potent,  videatur  Afynfingcrtti,  cent.  2. 
obf.  6j.  cent.  5.  obf.  io.  Gail,  lib.  L  obf.$  num.  4.  eirca finem,  To- 
mo  uSympb.  par.  1.  tit. Voto%.  foLiyi.  *Author prtiudic.  in  ver- 
boyPoJfefiiofol.  269.  vbi refcrt,  in  Cam. Imp.  caufam  retentam 
fuuTc,  ii  quaeftio  fir  dc  poiTcifono. 

Dixi  t  in  caufis  ciuilibus,ib  Ecclefiafticis,leu  ofhcialibus3ad 
iudiccm  Su pcnorc m  Laicum  appcllari  poiTe :  nam  in  rcbus 
Ecclefiafticis  aliud  eft,prout  oiim  obferuatum,cum  cn  im  AA7- 
tbiades Papa,  in  conftlio  19.  Epifcoporum  >  in  caufa  cuiufdani 
Epi(copi,contra Donatum  bareticum,  fententia tuluTet,  ab  hac- 
qiie  DonatiflazdConJl.  ik/.appcllaflcnt,iliamgrauibus  vcrbit 
rciccit. 

Impudensq;  nimb  ilti  vifum,!»  non  iudicio  non  acquiefc- 
re,  &moref3ecuIarium  hominumeosad  fccularcmiudiccni 
prouocaftc,  ad  eamq^  appcllatione.  Confiant.  Imp.  fic  refpodir  ? 
ORabida  furorisaudacia,ficuti  in  cauluGcntihum  ficn  folcr, 
appellationcm  intcrpofucrunt ,  vti  rcfcrt  Batsu.  tom.  y  Anr.o 
313.»*  \0.infin.  &  tfrey  eod.tom\Anno  y4.nul6.infin.Dc  hac 
autcm  Appcllationc  Donatiftarumvidcatur  eodem  tomoyAn- 
no  514.  nu%  19-  31.3  5. 36.  Petr.de  RiUdenejra  lib.  10.  dc  Vtrtutibm 
Principis  Chriftiani  cap.  19.  cum  duobus ftquent.  Hinc  ctiam  V t- 
Itntinianut imp  quedam  Epifcopucondemnatum  in  Synodo, 
appcllanremad  (arculare  tnbunal  pcena  pecuniaria  mul£tauic 
i»&£cyerb4.Quou\i  Chronop.ex  Amiftitcidc  fuitin  tuo,qut 
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fucrat  in  fcptuagmta Epifcoporum antc iudicio, &eam fen- 
tentiam  prouocationefufpcndit,aquo  non  oportuit  prouo- 
carc.  Argentariammul&amquamhuiusmodi  fa£to,fan£tio 
gcncralis  imponit,  cogatur  cxpcndcre.  /.  zo.  /.  el  Cod.  Tbeodof. 
quorum  Appellatio.  Baronitts  Tomo  4.  *Anno  169.  nnm.  40.  Vbi 
Sanftionem  gcncralem>dcquamcntiofa£ta,  illamefTe  pu- 
tat,qua  vctitum  crat ,  nc  Clcria  coram  faeculanbus  iudicibut 
caufam  diccrcnt ,  in  quam  rcm  citatclcgantcm  fcpiftolam 
JLmbroftj  ad  Valentinianum  luniorem  cfc.  &  eodem  tomo  4  An- 
no  385.  nu.  $t  Rcfcriptum  Impcratoris  Theodofij ,  dc  Ecclcfu- 
ftico  Iurc  llhbatc  fcruando.  Nam  in  caufis  Ecclefiafticis  ad  A- 
poftolicam  Scdem  appellari  dtbcrc  clcgantcr  probat  Baronius 
tomo  $.  Anno  32$".  nu.  159.  &  tomo  4.  Annotfu  num.  90.  tomo  6. 
Anno  495.  num.  14.  vcrficuto  Jpfi  fint  canones  ,qui  appcllationes 
totius  Ecclcfixadhuins  Sedis  cxamenvolutre dcfcrri  Wc.  Et  eodem 
tomo  6.  Artnal.  ^9-  nu.  114.  cs  11  f  vbrrefcrtur  Epiftola  Thco- 
dorctiEpifcopidcpofiti,  a  Pfeudofynodo  Ephcfina  appellan- 
tis  ad  Summum  Pontinccm,  quem  vnum  fcirct  cfTc  rcliquum 
legitimum  Iudicemiqui  oerpcram  a  Synodo  factarefcindcre 
pofTet ,  ad  quemqucpaflLiniuriam  vcla  fuis  Epifcopis,  aut  a 
Comprouincialibus  fmcOecumeniciiGoncihjs,  omnesco- 
fiigiant  *t ait  Baroniusdicl.  loio.  n.  114.  C  III.  infinc,  ts  tomo  f. 
Anno  419.  nu.  61.  eum feq.  Probat.  appcllandi  ius  ad  Scdcm  A- 
poftohcam  non  cffc  rcccns  inftitutum/fcd  fimul  cum  ipfa  Ec- 
«lcfiaRomanaconnatunw  &  paffim  alibi. 
^uncmlpiciamus,aciuibusappcllarnprohioitumfit. 
5  «Etprimo  t  non  appcllatur  a  Prineipc ,  ftultum  cft ,  inquit 
Te%w>  hoc  admoncrc ,  /.  1.  §.  uj  aquihts  atfellare  mn  licet ,  & 
interpofita  ab  codcm  appallationc  commoucbatur  ,  vnde 
cum  Anusquxdam,  PracfidcntcPhilippo,caufamdiccrct,ip- 
fumquc  ad  proponcnda  fomniculofum  animaducrtcrct ,  ro- 
gabatur,  vt  fibi  liccret  prouocarc,  intcrrogabat>ad  qucmnam? 
Ab  Im  pcratorc  itaq:,  non  prouocatur,quod  intclligitur  procc- 
dcrc  in  omnibut  non  rccognofccntibus  fupcriorcm,  vt  in  Rc- 
gc  Hifpaniarum.  Et 
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Et  quamuis  Aiarantsy  boctit.  de appellat.  num.  iy6.  authorir. 
glojf.in cap.  ex tranjmijfa^de foro competente ,  ilt  alij  itatnunt,ad 
Mu."  imum  Poi.tirkem  appcllandum ,  tamcn alio  lure no*  r- 
ti,  rcfcrt  CompiUtorqnasjl.  controu.  cap.  8  q.  V  fol.  256. 

Porrb,  tlunt,q'jirefeiunt,  ab  Impcratoremaleinforma-  37 
to,ad  mchusinfonnandum,  prouocan  potTe,  argumento  lcgi* 
I.  $ .  qti&fwtm,  \ .  ff.  boc  tit  l. 1.  C  de  relationibus.  Itcmque  obti 
ncre  iti  Summo  Homirice,  tradtt  Gregorius  Tbolofanus,  Iraclat, 
Partit.  Ittru  Canon.Ub  f.  ttt.  cap.  $.//>  F.  perText.  in  cap  6. 
fententiam}  $f  q.  6  if  Canonijl.  in  cap.  tum  exliteris ,  ext.  de  rejli- 
tut  inimeg  hxemplum,  in  vita  Philippi  RegisMacedonum , 
apud  Plutar^hum ,  qui  cum  Macha?t,*m  conuenrum  in  quan- 
d  mi  fummam  immcrcntcr  condemna/frt,  appello,inquit, 
Machxtas,  Philippu>aliquanrulum  commotus,  cuminaudi- 
tum  eiTct,  aPnncipc  appcllare,  ad  qucmappcllass' adtcin- 
quit,  rogan*.  vt  menta  caulae  exa&iux  difcutias,quo  faclo>cum 
vuhfL^Mauhctam  non  iurcdamnatum,maluit  tamcndc  fuo 
pccunum  infcrrc,  quatn  fententiam  retra&are. 

Cum  aurem  quod  dcPrincipemaleinlormatoadmeliiis 
informandum,diximus,aqu!bufdamimprobetur,  Procon- 
cihatione  t  ficftdiucndum  puto  ,  fi  ad  aliorum  relarioncm  $ 
Pnnceps  pronunciauerit ,  qucrclantem  omnino  audicndum. 

Pro  cxa&iore  crgo  huius  cognitione  fricndum,  Iudices 
caufas  dubias  tam  ciuilcs,  quam  criminalcs ,  ad  Principcm  rc- 
tuh/Tceumque  ad  eorum  confultanoncs,5crclationcs  rcfcri- 
plilTe  ,  quod  Plinius  in  fuis  ad  Traianum  litcns  fignificar. 
Ideo  Qjf  E  dilata cognitione,  ad confulendum tc, dccur- 
ri ,  vifa  ell  cnim  rmhi  digna  res  confuitatione,  item ,  quibus  cx 
caufis  intcgram  cognitionemdiffcrcndamcxilhrnaui ,  vttc 
Domine  con(u!crcm,  quid  fequcndum  putarcs  /fe/w,fummas 
Doni\negratiasago>quod  intcrmaximas  occupationej^ijjjde 
quibuste  confuh,mc  q  joquc  regcrcdignatuscs.  Sic  Euodius 
prxfcdus  pratorio,  caufam  PnfcillianiHaercfiarchaegctnic 
no  ludicio  auditi ,  &  co ndcmnati , ad  Pnncipem  rctuhr,  qu;d 
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ftatucndnm  putarct,  dc  qua  x^Baronim  tom.  4.  Annalim  ecclej. 
anno  ffi.  m.  11.  cumfeq.  trc.  plufa  Brijfon.  dt  FormuL  Rom.  Imp. 
lib.  3,  fol.  mibi,  306.  &  $07. 

Eadcm  rationc  ,Praefidci ,  quotics  aliqucm  in  infulam  de- 
portandum  putabant,ad  notabatfcribedumPrincipi,vt  mi/Ta 
plcnaopinione,  Princcpsacftimarct,  an  fcqucnda  fit  corum 
fcntcntia ,/.  inter  6.  §.  1.  deportanti  antem,ff.  deinterdiclistrc,  /. 
6.fiquii  filio,  $.  eim,y.ff  de  iniuflo  yupto  tSc.  L 1.  §.  3.  deportatou 
ff.delegatii,  5.  L 1.  ff.  quando app(UanduyPliniu6  d  loco}  Pe  R  quod 
ctfc&um  cit,  vt  tc  cor  j  1 u  I  cf  cm,a  n  rcddcndum  cum  Uix  pocne, 
angrauiusaliquid,  cVquid  potiflimum  conftitucndum  pu- 
tarcs,  item,  fupplicium  diftuli,  vt  tc  confulcrcm  dc  modo  pcc- 
nae  &c. 

59  His  ita  praemifTis,  t  fi  ad  corum  rclationcm  pronunciaucrit 
Princcps,  ncmini  via  prouocandi  intcreludenda  tftj.i.ff 
quando appellandum ,  quid  cnim  n*  mcndacijs  apud  Principcrn 
oncraucnt  cum,qucm dcportandum  Iaborabat,rcdtcdJcitur,. 
humanitatc  fuggcrentc,  prouocationi  locum  cfle. 

Conftan(inusautcm,i»/,i.  tf  /.8.  CTbeodofiano,de  appell. 
& Valcntinianus, Cod. dcrelation. inLz.  confultationiscxcm- 
plum  litigatori  cdi  iubcnt ,  vt  fi  forte  rclatio  m  i n  us  plcna ,  vcl 
contraria  vidcatur ,  rcfutatorias  prcccs ,  apud  A£ta  rcferat >  & 
omnia,cumrcfutatori;slitigantis ,  ad  Principcm  rcfcrantur, 
quod  iign  1  ficat  Symmacbm ,  rclationi  gcftae  fubtexui ,  partium 
quoq^  (upplcmcnta  fociaui,  late Briffonius,  d.  lib.  }*fil>  307. 
•  508.  Quarc,  fl  cum  Pnncipi  fcribcrctur,cicmplumlitcra- 
rum  litigatori  cditum  fit,  ncqj  is  appcllaucrit,&  pofrca  con  t  ra 
eum  rcfcriptum  fit>non  potcht  appellarcquafi  ca,  quae  fcnpta 
funt,vcra confcnfiflc  vidcatur ,  /.  iUud,final.ff  quando appeUan- 
dum,  iuntfaL  b  §.  i.ff.hoctit.  &  hoc  clt  ,quod  dicitur  in  /.  2.  C 
de  reldtion.  C  v  M  vcl  allcgationibus  rcpclluntur,  vcl  pr  olantur 
afleniu. 

40      Erhis  t  rcctepondcratis,  conftabitintelle&usadtotum 
tit  G dercktion.tr  L  cos}  6.  §.yJttptT bis,  CboctituL  Sin adtcifa 

edi- 


Digitized  by  Google 


U  QV2BVS  IVDICIBVS  tsc  i$7 

cditumcxemplum  nonfit,arefcriptoappcNatur,inquam  rcm 
*xtat  rcfcriptum,  inbacycrba,  Sifcnpfcritquffcjuam  ad  nos, 
&ilh  aliquid  refcripfcrimus,  volcntiad  fcntcntiamnoftram 
prouocarcpermiflument,  fi  cnimdocucrit,  vclfaho,  vclfc 
nonita  habcre,  quaefcripta  funt,  nihil  anobisvidebituriudi* 
catum,  priufquam  contrafcriptum  fucrit,  quemadmodutn 
ahterrcsfchabeat,  quam  nobis  infmuatum  fit  &c.  /.  h  §.  U 
quxfitum>ff.  boc  tit.  huc pcrtinct,  /.  29.fi quis>ff.  dc  fa/fts,  fi  hbcU 
Jo  dato  aducrfarius  tuus  veritatem  in  prccibus  ab  co  datis  non 
adiccit,fubfcriptionc  vti  non  poteft  &c\  quafi  caintcntio  fuc- 
rit  Impcratoris,  nam  Impcratorcs  aditos  fuifle  perhbellos, 
multisauthoritatibusrcfcrt  Briffonius ,  dcFormul.  Roman.Im- 
pcr.  hb.  $.fol.  192.  vbi  cxcmplum  Iibclli  dati,  &  fubfcriptionii 
Jrdfert. 

^  Arcfcripto,  inquam,  f  permi/Tum  cftappcllare  ]d.f.  i.J.i, 
/.  1.  nouum,  C.deappeliat.  vt  cxcutiatur  vcritas  ,confultationis 
Principi  propofitar.  Etcnim  cum  rcfcriptis  fuis  Principes  nc- 
mini  iniuriam  infcrri  vclint,  /.  5.  C  deprecibuslmperatori  offcren- 
dis,  tototit.  Cfi  contra  iuicyc.  C.  de  diuerfis  refcriptk.  L  tiec duus^ 
C.  de  emdncipdtionc,  1. 1.  /.  z  in  fine ff.  de  natalibtts  reflit.  I.  in  cotice- 
derMyff.  deaqua pluuia  arcen.  I.  ex  fatlo  ^yffde  yulgaricjr  pupil- 
lari  fubflitutionejap.  expofitd  de  arbitrisjap.fuper eo}de  officio  dclc- 
gdti.cdp.fi qudtido  c.  cap.  cdufdjn,  18.  ext.  cycap.  8.  quauis}derefcri- 
ptis  in  tf.cum  fhTuIibuj:pcrtinctenimadyarictatem  Principis, 
nequis,fub  ipfiusnomirle,  poflfit  iure  conqueri,fcabahquo 
iniunam,  &  vcxationcm  palTum  fuifle,ncccaiumniscfaculta- 
tem  cx  ptincipah  maicftate  capi  oportct  &c. 

Principcs  tamen,  t  f ipiffime falfi j  narratis  circumucnian- 
tur,  cap  fin.  de  refcriptis  in  6  caph.  vnico ,  de  rcligiofis  dom.  I.  pri- 
tna.  Cdc pctit.  btnor.fublat.  vbi  Impcrator  conqucntur,inucrc- 
cunda petcntium  inrnatione,benericia  nonnunquam  extru- 
di,vt  ctiam  non  conccdcnda  tnbuat,  nam  bonus,  eaurus, 
cptimus  ,  vti  diccbat  Dioclctiarjus.,  vcnditur  Impcra 
tor,  rc£tc  humanitatc  fuggerentc,  appcilatio  ccnceditur  , 
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cum  nonaduerfus  Principcm,  fcd  aducrius  Iudicis  mcnda- 
cium,  caliiditircm  prouocetur,  Textuinotabilis.m  l.  i.ff.  quan- 
do  appeliandum.  Sccundum  quareuenit,  vt  mandata  annullcn- 
tur,  vcl  relcripta  nullius  fint  momenu,fi  doccatur,rcm  alitcr  fc 
habcrc,  quam  infinuatum  fit,adco,  vr  commcdo  htcrarum, 
vc7c\*  incap  litetis,cap.fin  dcrefcrtptis  dicit  .  care.it ,  lcu  d  l.ft 
quis,i  blcnptionc  vti  non  poAit,  jn  tApenfiscondtmnctur, 
Gail,  lib.  i.  obfer.  14  Tom.  2  Sympb  part  l.lrot.  26.  Autbor prt- 
iud.  in  yerbo  ,  exceptio ,  fol.  188  ibi  ratio  excipicnd  S)  tnimad 
confultationcm ,  refcnpfir ,  appcllandi  iui  iuper».nt , fi quid  in 
confulcndo  mcntitumfit,  d  $  qnxfuum  es"c.  (idcm  ludicium 
cllfi  niandatisinfinuatiSjCX  priujlcgijsCsefiirisadmchmPrin- 
cipcm  inforrnandum,  prouocctur,m  quamrem  elegansfup- 
piicatio,  cum  anncxodecrcto  tomoL  Sympborc part.  2.  tit.  ujj 
fupplicatio  j.  folio  mtbi.  2 1 2. ) 

Qua:dic,talunt,dc  Impcratorc,eadem  tcansfcrripoiTunt, 
43  ad  CamcramtImpcr.iaLvtabipfa,qu*  Imperatoremreprx- 
fentat,  A/ynfixg  centHri  ^..  obf f.  nulla  concedaturappellatio, 
OrdinatU  Camera  lmp.  part  1.  tit.  tf.  ey  patt,  3.  tit  5  f.  adeb,  ?t 
aCameraJmp  adSummum  Pontificem.  ( uVuti  necabipfo 
Iirperarorcvti  fijpradidtnm  elV)  ctiam  in  caufa  pia,non  con- 
ccd.tui  ?ppelJatio,&queodam  huius rci  nominc ,  tanquam 
contcmptoiemJutiidic^ionis  Impcratorjs ,  incentummar- 
cas  aun  puri, cumexpcnfis coKdcmnarum  fuilTc, refert  Autbor 
praiud.  Cam.  fol  31.  jn  vnbo  appdUte ,  aqmbit}.  in principio  ,ejr 
Comptlatotquxft.  conttou  cap.<>.$  1  rtftarur  dppcllanttm.extra 
Imperiur»  ,  mandaro  panalicocrcctJa  nv.bfi  Pnnccpscxtra- 
ncusquid  (imtle  attcntct ,  fifcus  fc  inrcrponcrcdcbc3t,  cx  ma- 
dato  pocnah  Caroli  V.  dcquo  tn  Autb  ptaiudU  Cam.  inyirbo 
Imperium RQmantun.fol.  147  Potent  tameo  in  Camcra  Imp. 
contra  (enrentiam  ibidcm  l?tam  ,  peri  refhfjtio  in  intc- 
grum,  Otdinatio^  Camcta  Imp.patt.  5  tit.  C2.  tom*  2.  Sympb.par. 
1.  yoto  46.  cs  4  9  • 

Quud  autcm  dclmpcratorcmalc  iijformato,  ad  mcliuj 

mfor- 
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informandum  dicTum  tft,argumento  /. !.  §.  tjuxfttum.v  jf. 
hoc  tit.  id  locum  fibi  vrndicarc  non  poicnt, m  Camtralmp*» 
riah ,  cumratiofuperiorum-cdkt,  njm  cumibidcrn  mctrra 
caufxcxa&iffimc  avjriscontuniatcdochinaeexcutiantur,ab- 
furdum  cnt  dicei c  ,  mconfulro  fentcntias  profcrn ,  quarc  tali 
cautela,  vfos  rcdcrcpulfam  p«iTo»  r Jcit  Gailjtb.i.  obfir  vlt. 
circafinem ,  ncquc  cnim  indiftintteadmittcndam,putoopi- 
niunctnexiftiuiantium,  ablmperatorcmalcinfotinaio,  ad 
melius  informandum,  ptouocan  poffc,  fi  enimad  conful- 
tarioncm  refcriplcrit, appcllandi  ius  fupcrent ,  fi  quid  in  con  - 
fulcndo  menutum  (it.  d.  §.  quafttum ,  fm  autcm  mcrita  cauiar, 
&  partium  lura  excuila  unt ,  non  crit  ab  Impcrarorc  male  in- 
foi  mato,  ms  appelladi,  ncc  dict  poterir,male  informaru ,  de  fc 
.n.  quarri  debct,  fi  quid  ab  ipfo,  m  allcgattone  lui  mr is  prartcr- 
miiruin  fitjbcncficium  tamcn  tupplicationisdtncgandum  no 
VidetUM atatitX.  de precibJmperatori  offcrc:  Mynf.  cent.6  obf  i?. 

Sccundo,  non  prouocatur  a  Prsfc&o  Prastorio,  L  ynica,  $. 
hi*.  f  de  officia  Prtfctli  Prtetorii ,  /.  ij.prxfecTt,  f  de  mimnbtts,  l 
i.  Ced.  de fententits  Prtfefa  Pratorio ,  /  !  9  1  ProconfuLibus,  l  enm 
um^'.  C.  deappeii.  (cuicsviccm  ImpcriahsCamcraobtmet>, 

Afynfing.  cent.  v  obf.  42. 

Eleganst  rcdditurratioinrf  J.toi.quziuread  Camcram  44. 
transkrTi  poteftr  Publice,  mquit  fcntcntia  Pnncipah  kfta,ap- 
pellandifacultasintcrdiftacft,(  Ordbiat  Camer.lmp  par.yttt. 
5i.)crcdidit  cnim  Pnnccps,cos,qui  obfingularcjnduftriam, 
cxploratacotumndc&grauiratr,  (tuxtaConfltt  lmpaiiUnno 
66  §.  £}nt>  fofhn  xc.foL  mibt.  5*f.  ^nno  70.  $  OtaC  oV  w>i>l 
lc.intntfytanwwmaic  fol  6\v  tsr  Anttoj6 iOa£.iiwrt 
fawvwhu  fol  66\  &^not6oa.i.&ontia&.aii$rcc»m 

fc(j  fol.  75-7.  ejr  QrdtnatioCamcr  hnper.  par.x  tit  $  0-4.  ^U|f 
DcnfJPtil  l'c  )  ad  huius  offiuj  magnitudinemadh  betttur, 
non  alitcr  iudicaturo*  ciTcpro  fapientia  ac  lucc di&nitatis  iua?, . 
quam  ^p(i  forct  mciKaturus. 

Quibus  ita  pcrpccfo,  quo  confilio,  quidam  in  Schohs.plc- 

Aa    3  mj ' 


coafilio,  atquciudicio,prolatas3  ca rpunt, co n fti t uerc  mccum 
ron  potTjm,fi  cnim  Pythagorx,tefte  Valerio  hhx.  ltb.%  C4.  160. 
tirufitt.  tanta  vcncratio  tnbuta  fit ,  vtquae  ab  co  auditoresac- 
ccperant ,  in  difputationcm  dcduccre  ,  ncfas  cxiftimarent, 
quin  ctiam  intcrpcllatiad  rcddcndam  caufam,hoc  foluYn  rc- 


lufborc  cx  caufa,  id  probandum  crit,  in  fcntentijs  proJatif, 
avirisconfummatiftlmaedo&rinae,  vtvnovcrbocipediarn, 
illis  obijci  potcric, di&um Hannib^lis ,  cuidam  Philofopho ,  di- 
fputandi,  delmpcratoris  officio ,  &  de  omni  rc  militari ,  qui 
nunquam  hoftcm,  nunquam  caftra  vidiflet  &c,  multos  fcdc- 
Jiros  fspc  vidiflc,  fcd  qui  magis  quam  ille  Philofophus  dclira- 
rct,  vidiflc  nemincm,  quod  di&um  cx  tollitur  a  Cicerone,  lib.z. 
v  deOmore,  qurdcniminquit,  aut  arrogantius,  autloquacius 
ficri  potuit,  quam  Hannibali ,  qui  tot  annos  de  Imperio,  cum 
populo  Romano ,  omnium  gcntium  vi&ore  ccrtaflet,  -Grae- 
cum  homincm,qui  nunquam  hoftcm,nunquamCaftra  vidif- 
fct,n  un  quam  dcn  i  q  ■  minimam  partem  illius  publici  muneris 
attigiflct,pra!ccpta  dc  rc  militari  darcs*  &c.  hoc  mihi  faccre,  o- 
mnes  ifti,quincdumCam.  Imp.  fcntentias,fcd  ctiamalterius 
fupremi  Magiftratus  iudicia  coloratis  addu&i  argumcntis, 
impugnarcftudcnt,  videntur. 

Sed  adlucUies,aquibusappelIarcnon  licct,  reucrramur. 
Tertio ,  itaque,appellatio  improbatur  abarbitris, leg. rj. 
diem  proferre  ,§.fec»n<to.fl4ri,l.}2,non  diftinguemus^.i^.  cum 
quidtm ,  jf.  de  arbitru ,  /.  primd.  Cod.  eodem  titul.  nifi  manifc- 
fta  iniquitas  appareat,  Gtnonift*,  in  cap.i.  nonfmeext.  dedrbitrisp 
vbiinfcrunt,  arbitrium  contincns  manifcftaminiquitatcm, 
rctraftandum  cfle,  RuUntia,  de  Commiff.p4r.  3.  Ub.  6.  de  Procejf. 
iud.  inttrrog.  C4p.  i.nn.x^.  vbi  ita  obferuatum  f  jjflc  refcrt,  pro- 
ut  latiusinrra  vidcbitur. 
4>      Scicndum  autcm  cft,tarbitrorum  duo  cflcgcnera ,  vnum 


ciuf- 
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eiufmodi,  vtfiix  aequum,  fiuejniquumfrt,  parcrcdebcamusr 
quod  oblcruatur,  cum  cx coflMromuTo  ad  arbicrum  itum  ci\9 
alterumciusmodi,  vtad  borrrviriarbitriumredigidcbcat,  vt 
loquitur/.jC  in  l.focietatem,  j6<ff.  pro  foci: 

Hinc  Dd.  conftituunt,  vnum  irbitrum,  altcrumfarbitra- 
torcm,  dc  diffcrentia  vtriusq  j  Uti  Bartbol/ts>  in  dicl.  l.fecietuem 
Gdil>  lib.  1.  obf.  if  o.  nu.  4.  &  quamuis  Cordfiufy  lib.  4.  mifcclU,  cap. . 
18.  hancdiuiiJoncm arbitroruxn  impugnct,  tamcnin  foro  ea 
rcccpta  cft. 

Sunt  ctiam,  qui  tcrtiam  fpccicm  arbitrorum  faciunt,  vide- 
Ifcct ,  quofdam  ciTc  arbitros  iuris ,  qui fccundum  f ormam  lc* 
gis,&  cxiurisncccdltatc  cliguntur,/.  drbitroy<).ff.qui  /athda- 
reejrc.  I.  apertifiimi,  16.  l.fin.  Cod.  deiudiciis ,  cap.  6ucum$ecidJif 
hoctitul.cap.  fufpicionis^  de  offic*  delegdt.  ext.  Cdp.  abdrbitris}  eodm 
in  6. 

Cuiacius  autem,  lib.  ofyT^.^^.quatuor  gcnera  arbitrorum 
cpnftituit. 

Non  dcfunttamen ,  qui  hasarbitrorum  partitiones  impu- 
gnent,nam  arbitrojiuris,non  eiTc  arbitrosXcd  potiusludices, 
dcarbitratoreminiurevirumbonumdici,  iuxta  1. 13.  P*mp*- 
nim}  §.  2.  recepijje^  ff.  de  arbitrii. 

Vcrum  quidquid  fit ,  t  nos  hic  de  arbitro  comprominario 
loquimur,qualcm  eiponit  Vlp.  in  d.§.  recepiffe}non  de  arbitro, 
<jui  plerumcj;  ludiccm  datum,  a Praetore iignificat,  &  a  ludice 
lcparatur ,  Ute  Brijfonim ,  de  yerb.  fignificat.  iu  yerbo  arbitcr ,  ncc 
etiam  de  arbitris ,  quorum  arbitno  conuentioncs  ficbanr*  * 
vt  pretium ,  in  cmptione,  /.  yltim.  Cod.  de  contrahenda  emptionc, 
nicrx  in  locatione,  i.fi  merccs,  t$.  l.fi  in  lege  locationh ;  24.  ff.  /•<- 
cati ,  partes  in  focietatc ,  /.  fi  cogitd ,  75.  cum fequen.  ff.pro  focio , 
itcm  sn  ftipulationibus  danda  vcl  faciendi.  /.  fi  quis  4?.  ff  de  ycr- 
bo  obtig.  /.  \ficum  ea ,  Cod.  deiure  dotmm}  ey pafiimaltbi}  vtarbi- 
trio  terti)  quid  conftituatur,  nam  &  hi fi  notioncm  ipfam  fpc- 
dtcmus,  arbitri  dicuntur,  quodrcmarbitriofuodeiinianty 
non  taaico  talcs  (um>  quoiummcDtio  hiintitu/.ff  wCod.. 

<kr<- 
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Ai  reccptk  arbitrh  Receptis,  inquam^  id  eil,  ex  i ecepto  feu  com- 
promiiTjiumptis,  vt  interpreutur  tuflinianus,inl.  remnon no- 
14-  C.  detudiciis,  aquibu™pel)auointerpotitarcpioba- 
tur,  (iue  compromiirum  I  jb  pocnjc  ltipulatione ,  l.  litigatorcs t 
II.  §.i  ff.dearbitri*,  (iuciirapliciter  ,  rcfpcttu  vidclicetpccnar, 
itacnun inteliigenduseft  Tc\tui,inl.diem,zj  §.ftdfip*na.  ff 
todemXiuc  nudo  pado,  /.  c.  C.  eodem,  autdemquc  luramcnto» 
tap  nonfineyz  cap.per  tnas>  9  ext.  eodem,  (quodgenuiarbitro- 
tum  lurc  Ciu'li  improbatur,  authcnt.  dcccrmt,  ( eodem )  cc 
Icbratum  lir,  non  conccdcnda  appcllatio. 

Ec  licctBartolus,  tin  i  2.  ff.  de arbitris  repugnet.poeni  com- 
promiiTo non  ad»ccxa,  aut  tacto co mpromiflo,  lecundum  lc- 
gcznycHmdntca  r  C  dearbitris,  prouocationi  iocum  eiTc,*rgn- 
mento  l. 1.  Cod.  eod.  titul.  fumpro  argumento  a  contrano  ienfu: 
Communem  tamen  opinioncm ,  in  contrarium  cfle,  refert 
AUxand:r>  in  t.  nemo  potcflyff.  delegdtis,  h  Mynfingem,  centur.  4. 
obft  68.  nu.  c.  Quar  fubtecjucntibus  ratiombus conflrman  po- 
terit :  cum  cmm  ex  compromnTo  oudo  pa&o ,  &  finc  pcena 
inito,non  dctur  acxio  ante  deccndium,quia  ad  agcndum,fen- 
tcntia  arbitri  incfficax/i  t,  ab  co  fruftraappcI!abitur,tranfaao 
autcm  dccendio  ,  appcllari  non  potcrit ,  cum  tempora  inr er- 
poncndaappcllatioiTisiamcffluxcrint.  Secunda,  cxfentcn- 
tiaarbitrinafccbaturexccptiopaai,vtiny.ii  litigatoresy§.  in- 
tcrdum.$  ff  dearbitm  ,  &  tamcn  generahterdefinitumeft  ab 
artaro  appellarc  non  liccrc,  dJ.i.  Cdearbitris,l.nondtflinguc- 
tnus,  $2«  $.  cttmquidanh  14.  ff.  dearbitriu 

Idcmiud.cium  vidctur,  ii  cx  forma  tlatuti  oriatur  a£ho,  cx 
laudo  arbitri,  vitiofaemm  haec  colle&io  cft,ex  aliquo  aiUo- 
ritur  acxio,crgo  appellari  potcrit,vt  pluribus  confirmat  Rulan- 
tuiy  de  Commiffarm,  lib  o.  de  rcmed.  conftcr.  rer  acquif.  cap.  3.  num. 
14.  cum  fteq.  videatur  Mynfing.  cent.  4  obft  6j  infine.  Quod  ad- 
cb  verum  ell ,  vtfiaca?qua,fiueiniquaut ,  icntentia  arbitri, 
/.  j6.fiftotietatem,  infine,  ff  profocioy  l  tUemyij  §  flari.  l.ff.dt 
nrbitrisy  St a fU, mquit,  l.C.dcbctfentcntiae arbitri, quam  dc 
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rc  dixcrit,  fiuc  xqua  ,  fiue  iniqua  fit ,  &.  fibi  imputct,  qui  com- 
promifit,  nam  &  Diui  Pij  rdcripto  adi;citur,vel  minus  proba- 
bikrnfentcntiamaquo  ammoferrcdcbct&c.  in  ciuile  efte- 
nim,  qucm  quis  arbitrum  probaucrit ,  ciusarbitrium  lmpro- 
barc,  /.  Pomponius  fcribit  9.  ff.  de  mgotiisgcflis,  1.  47.  cum  mulicr, 
ff foiuto  matrimoniojeg.  ftvxor .  1$.  $  fin.  idcm  dicendum  ,ff  de 
aditltcriis,  cap  $6  fi  quis  EpifcopHS,  §.  arbitrarij  tantum,  2.  q.  6. 

Quarc  pccnx  permo,  (i  itipulationeexpreira,  vcl  fi  ccrta  co- 
promiffa  non  fir,incerti  a£lio ad  id  quod  intcrcfr,aut exceptio 
padti dc non  pcccndo, iuxta cafum,  d.  §. interdum, L  ii.ff.de  ar- 
bitris;  aut  dtniquc  a£bo  ,fccundumlegem  cum  antea,  f.  C  eodemy 
eompetct:  hocenim  conciiiatfauorlitium  dirunendarum  j 
Ncc  obflat  l.arbitro>9  ff  quifatHddreejrc.  quia  intclligcnda  dc 
arbitro,  aPratorelitigantibusconftituto ,  aquoappellareli- 
ccr>  non  fecus,  atque  a  ludicibus ,  d  l.  arbttro »  /.  exconfenfu,  zj. 
ff.  de  appcU.  I  quxfitum  ,  2,  ff.  a  quibus  appeUate  non  liceu 

Siuc  vtcumalns  loquar,  ab  arbitro  luni  licitam  tclTcap-  4$ 
pcllationcm ,  cap.  il.  abarbitris,  deoffic.  ieleg.  in  6.  cap.  4  Iudici  • 
bus,  3$.  cumfeq.  1  q  6  Ulc  Grcgonus  Tbtlofitn.  lib.  f.  partit.  lurit 
Canonici,tit.  if  cap.  2.  lit.  B. 

Nccadrem  facit,  htigatores,  arbitrum,  quafi  virumbo  • 
num,  &  difceptatorcm  inter  fcelegifTe  ,  vtait  l.  labeo ,  §.  1. 
tametft,  ff.de arbhris,  &  quafi  arbitno  boni  viri,  rcmdinmen- 
damcommiilfle  ,  vttalc  dicat,  qualc  viro  bono  conueniat; 
quotiefcunque  cnim  altenusarbitrio  quidcommittitur ,  fc- 
cundumprxfatummodum,intclligiturcommitti,  l.i  ff.de 
legatit,i.l.filibcrtui.  xp.ff.de operislibertorum  ,Lfiinlege,  l^.ff. 
locati,  l.fideicommijfa,  1 1.  §.  quanqitam,  7  ff  delegatis^.  L  tn per- 
fonam,  22.  §  generaliter  l  ff.  de rcg.  iur.  capit.  ingenerali ,  81.  e od. 
titul.  in  6.  cum  fimihbus,  vndc  (i  quidiniquum  dixerit  emcn- 
dandum  cffc  a  fuperiore  iudice:  quia  cogi  tandum,  fibi  ta  ntum 
cflc  permiiTum,quantum  commiflum  fit^  8ccreditum,&  non 
folum  fibi  poteftatara eflc  datam ,  vcrumctiamfidcmhabi- 
tam. 

Bb  Jfcn, 
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4f  Non,f  inquam3hjec  moucntjaiiud  cnim  cft,in  quem  com- 
promitcerelaliud  quid  ahcuius  arbitrio  committere ,  cicra  ta- 
incn  compromiifum ,  (cualiud  cft  arbitrium,  quod  compro  - 
miflum  dici  potell,  idque  intcrponitur  litium  caula :  adud  ra- 
tionecontractus ,  vel  aliorum  negotiorum.  Etdiaturarbi- 
trium  boni  viri,  ab  huius,  non  ilhus,  iniquo  arbitrio,  rcdufrio 
peti  potcft,  ditl.  I.  focietatem ,  j6.  cum fequen.ff.  pro focio ,  capiu 
16.  yeniens ,  cap.  quinta  valin,  ij.  extr.  de  iureiuran.  Afimm  Trt- 
(lat.  de  executionibui ,§. 9 .  capit.$9]>  vbi  refert.  lurantem  ftarc 
arbittio,  citra  tamen  compromiflum,(iiniquum  fit,appellarc 
pofle. 

Vcrum  difceptationiscft,fi  arbitergratiar  dant>  vclfordibur 
corruptus  miquam  fer  tcntiam  dizcrit ,  an  a  fcntcntia  ita  1  ata 
appcllari  pofTit?Et  vidaur  ncque  hoc  cafu  appcllationi  locum 
cllc,  dicj.  /.  $J.  non  diftinguenm ,  §.  cumquidam,  14 .ff\  dcarkh- 
trk. 

fo       Sunttamen  ,quiftatuant,  aib;thum  t  mantfcftcinTquum,  . 

ad  boni  viri  aibitrium  icduccndum  efle,  aut  dari  cxccptio* 
ncm  doli,  cbampoftdcccmdics,imoiOipfjcxccutioneop- 
ponipolTe,  pcrquam  ,  induci  quandarhappcllandi  fpcciem, 
cum  recurraturadiudiccm  ,quiTctraclan  dc  arbitri  fcntentia 
pofftt,</.  /.  32,  d.  %.tumquidZ,\\L  arbitrcrum  j.C.de  drbitrhiGail, 
Ub.i.obf.  ioo.  Tom.i.  Synpb.par.i  tit.iy.  votoi.poftnum.Xf. 
Gregor.  Tbolof  in  Trdtlat.  Partit.  lumCanon.  lib.  %  tit.  4.  de  ar- 
bitrih  vbicxmentelntcrprctum  rcfcrtjocoappcilationisdari 
cxceptionem  doli,Iaefionis  &c.  pcr  quam  rctractetur  iudicatu, 
&  peti  rcdu&ionem  ad  arbitrium  boni  viri,  hancq^  fpccie  eftc 
prouocationis,adiudicemcompetentcm  j  &  licct  diftcntiat 
Codex  Fabrianm,  hb.  z.  tit.  jc.  definit.  6.  nu.  4.  vbi  cxiftimat,  non 
poilc  pcti  rcdu&jonem,ad  arbitrium  boni  viri, cum  cx  com- 
prgrpnTo  itum  eft,ad  arbitrum^anquam  Iudiecm,fcd  bcnc  in 
aibitrum,tanquam  arbitratorcm,Necobftarc</  §  cuiquidam, 
14,  ycrfic.  Pcr  banc  ergo  exceptionem.  tjucedam  appellajtdi  J}ecics  e(lt 
wn  lncat  reiracjarc  de/cntentia arbitrt  wc,  quia  Tnboniani  iic 
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Contrarium  tamen  rcceptumefl:,  maximeinteruenicntc 
cnormihefione:,  hic  cnim  non  obftante  fa&arenunciatione, 
dc  non  appellando ,  reduclionem ,  ad  arbi:num  boni  vin,  Sc 
rccur{uru,ad  fupcnorcm  pcrmitti,cuiappclIatiollmilis  fit, 
nullaquccautela,aut  verborum  fubtilitatc ,  compromilTire- 
duthonemexcludi  pofoj  refert  Gdil,  lib.  i.obf.  x^o.numcr.  9. 
CrtgortM  'Iholofanus ,  libr.  47.  Synt.tg.  iuris.cdp.  numer.  27, 
tumjcquen.  Tom.  4.  Synph  partepriwa.vctoS  uum.  71.  cumfcq. 
w  ^otoX9  num.  qi.c  tmfcq.  &  hac  rationc  admilTtmappclla- 
tionem,  refert  Rulantus,  de  Cemmijf.  pdr.  lib.  9  de  rcmed.  con~ 
fcru.  rer.  Acquifit.  cap  3.  nu.  6.  cumfeq.  ey  lib.  8  de  Procejf.  iud.  in- 
terrog.  nu.25.cdp  1. 

Quod  a  quibnVhm  c6  producitur,  t  vt,  compromi/Tb  iu 
rancntoconrinnaio,  app:I!  uio&redtjctfopermittatur,-'//*- 
finiusin  Trac7.de  cxcatt.  $/9  cap.  $$0  pofinu.  31.  vbi  authortta- 
tibus&  deciiionibus  probar,enormiiri  narn  Iseiioncm  a  iura- 
niento.Sc  rcnunciationibusexccptam  ccnfen,8c  non  obftan- 
tcrcnunciationc,  denonappellando,  rccurriad  fuperiorem, 
fcurcduttionem  pcti,  camq,  nullaciutelacmjgipofTcjfr^ir 
Tiimannus,  de  Bcnign.  Pentcc.  4  obf  tf.nu.  f. 

Et  quamuis  quidim  rcpugnarc  videancur,  videlicet,  iura- 
tum  compfomi(Tum,nccappcllationcm,nec reductionispe- 
titioncm,  adarbitrium  boni  viriadmittcrc  ,  quiaiuramen- 
tum  feruandum fit,ctiam cum dimno  facultatum,  modo  fl- 
ncdiipendio  xccrna;  falutis,8cita  iudicatumrcfcrt  Guido  Pd- 
pxydccifion.  c \9  .bemgniustamcneft,  pctitionem  reductio- 
nisnondencgandam ,  difpenfationiimp:trataagendi,  cum 
luratum  arbitrium  inrclhgatur  feruandum  ,  fi  a?quum  fit, 
&  ita  in  Gallia  feruan,refert  Gregor.  TholofTrdclat.Pttrtit.  Iuris 
Canon.  iibr.  j\  tnul.  4.  de  arbitris,  cap.  10.  lit.  E.  vbi  hoc  pluribus 
confirmat.  In  fumma,appelJationcdcncgJta>rcdu£tio  uenc- 
ganda  non  eft,  RttUntus ,  dicl  iibr^  9.  capit.  $  num.  8.  vbi  refcrt, 
rationeappcllationij,dencgatosProccifuf,  rationc  autcm  rc- 
du&ionis  dcactam  citatioucm ,  &  icnunciata  appcllatione 

13  b    z  ntillL 


I9<$  U  QflBVS  IVDICIBVS  Vc. 

nullitasintentaripoteft,  maxime  fi  allcgctur  finescompro- 
niJjTiexcciTos,ft//<itfftf/,  d.  lib.  8  de Procctf.iud  interr.  d.  cap.  2. 
nu.  27.  cnmfeq.  vbi  id  pixiudicijs  confirmat:  imb  ouod  magii 
cft,  propofitis  omnibuVremcdijs,appeIIationis ,  nullitatis,  rc- 
duftionis,  ijsqjdencgatis,  tamcn,  rationc  damni ,  exlaudi 
ptomulgationc :  iibi  illati>vrili  lc^is  aqutltc  d6tionc,qucm  egif- 
ic,  6:  cicationem impetrafle,  rcfcrt  RuUntus^d  Ubr.  9.  capit  5. 
num.  i8 

Haec  aufcm  eo  pcrtinent ,  t  fi  dc  cnormi  Isfionc  conftct,- 
idcoq-, procxtrahcDdisproccflibusy  caalleg.n  &  deducide- 
bct,  aliasnonaudirctur,  Cailjib  1  obf.tjo  nu.$  ^Authw  pr&- 
iud Cam.inVerboyazbittryfoi  41,  tfinltcrhit  lompromijjnm  fol, 
8>>  ejr  in  yerboreduclio  in fine ,  vbi  hac  rationc  ptoaffjt  dcnc_ 
gatos rcfcrt,  quod  & lun  conlcnraneum  cft ,  Jic<  t cnifli  a  defi- 
nitiua  fcntcntia,  caufa  grauamims  regulanter  non  fit  dcducc- 
da  hoctamcncafu,  qualitas  &quantitas  tafKHm,tdeftiufta 
cauta grauaminis  «pnmcnda*  fcrrarms  MontanMs  dcappctl*- 
tion  cap.  4.  «4  2;.nam  pctcnti  reduclioncm,  ad  arbitnum  bo- 
ni  viri,  onus  ptobandi  imquiratcm  laudi  incumbir,  piacfumi- 
iui  cnim pro laudo, capit. nifi ejfcnt, u. extr.  de prabendis}quod 
plunbus  comprobatcontra  Alciatumddlcnticntcm,  Meno- 
Jjius^dcpr&fumptionJiKz.prafumpt  ^^..(quseaBtcmdicatur 
cnprmis  la?(]o,&quatenusca  in  cont«ncnn  proban  paiTu\vi- 
dtatui \  M:nochius,  de arbitrarii* (h&€  lib.i.cent.  l.  cafu^  crjj. 

Hmc  fancitum,  Omittts  Imp  Anno  »34  babitisf§.  •iowdf* 
1V11  vnt>©rt>rtCN  ic.fol  y-o .abaiburis-Camcralibusnon  con- 
ccdcndam  rcuifioncrn,  (quod  ohm  ccntroucittjmfuit )  nifi 
dcenQrm;fl'imal.Tfionc,J.iquid6&rnatufclic  cxactisconftarc 
poflfit',  vbj  fimul  traditur,  foim.-  cotnpromittcndi  m  Carne- 
rarnlmp. 

Hisira  fubdu&is,  in  difceptationemvorat-r,  corr.m  qtio 
iudsce,  rcJuctio  pcrcdafit.  In  hac  controucdia.in  partesalue- 
runtlnicrprcrcs.-iuntcnimt  qni  cxtltimant,  runcrc<iu£ho- 
ncm,  cotainludiccaibitratoriiiupciiorejtuctaiida.ncf.j.ad 
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cxempIumappel!ationis:aIij  eam  itadirimerecximmant,  vt 
interflt ,  anagaturde  redu£tione;  an  vcrb  de  appellationc, 
alcntentiaarb:t.i,hicappdlandum  dTcadludiccm  lpfiusar- 
bitri,  pronwjiciantisfuperiorem ,  itacommunitcrrccep[um 
clfe.  tradir  Couarrnuiasr  lib.  1.  "pariarum  re/olut.  cap.  12.  cf  Gr*~ 
uaus adGailJ1bA.coucluf.149.  w«.$.multoi  Authorcs3dducit, 
redu£tione  pctita ,  pcr  viam  appellationis ,  fupenorem  arbitri 
adcundum,permodumautemquerela?,coramordinano,qui 
caufae  iudex  fit,  non  intcrpofito  compromilTb. 

Tertia  opiniocft  cxiftimannum,  hanc  rcducTionem  pe- 
tendameflc,  apud  ludiccm  ilhu*,  contraqucmpetitnrredu- 
#io,quQrumaiTertio  fulciripotcrit,  i.r.  C.ybi,  & apuiquem^ 
reflitutio  in  integrum ,  qua  cauctur ,  Iudiccm  domicil:)adcun- 
dum  eile ,  nullaadhibita  diftinctione ,  pctcns  reP:in  ■>  tranfa- 
&ionem,eanon  wterpofita,rcusaaactorfuturus  fuiffet  qua- 
rcintcrprctatio  vel  potiusdiu natioad^/.  2  quonUm>  idnwt- 
tcnda  non  cti,fcmotarranfa£honc  ibidem  pctencem  rcfhtu- 
tionemin  mtcgrum  ^a&orenifuiflc,  cum.nonconftctactur,. 
an  reus  njturusruiilct.. 

Sccundb ,  adduci  poterit  l.cumantea,  ftC.dearbitrij,\b\d\- 
citur,  pro  cxecutionc  fcntenti* ab  arbitro  Iata?,ad  ordinanum  < 
iudiccm  domicilij  ipfius  rci,  rcrurrcndnm  tiTr,  m  vei  bis,  C  v- 
I  vs  forum  pjrs  pcrfequitur  Fug  cnris  &c.  idcm  vidctur  dircn- 
durn,  in  rcductionc.,  vtludcx  i!luj,contraqucmeapeti£ur5 
adin  dcbcat. 

.  Tcrtib  quod  non  polTic  .uT>.?nari  congruadiueifiramra- 
tio .  q'jare  p-  tita  rcinrutionc  in  mrcgrum-i  contra  nanfjctio- 
ncmiudtxici  adtundtnfir ,  &  non  m  lmpjorjra  rcduct  onc, 
ad arbirnum  boni  virij  cum  arbitramcnium  ^vfcumDd.  lo». 
quar,fit  quardam  tr.*nf?&io, 

Quarto,  ^uodpctcnsrcdiiclioncrn,  faaclor,  qmremcrrb' 
pctcnd^  fitapud  ludiccm  ilhus,  qui  in  hac  reducuonisqua;- 
fttonc  rcus  clt,  per  niJgatatn  rogulam »  actorem  fcqui  ferum 
rei.  Dcnicjjcon  Judunr,  ideui  iuJ:c«um  cilc,fuxlcgemunici^ 
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pali,arbirrorum  iqdicia  paratam  habeant  exccutionem,  &  hic 
reduttioncm  p;?tcnrem,coram  ludice  illius,contraqucm  pe- 
titur.vtmultisconflrmatCo«4rr.  d.  cap.  12. 

>5*4  Vltimarcncentiacrt,  t  hancqucrelamdcduccRdameiTe,  ad 
illum  Iudicem,quicau{xcognitioncm,(emoio  compromif- 
fo  habcbat,(cuad  ilhus  cau(x  iudicem  ordinarium ,  fiuc  a£tor, 
fiuc reus ,  conqueratur,  arbitrorum iudicium  iniquum  efle,  6c 
hmcopinioncm  rcccptam ,  conflrmant  prariudicijs ;  Andreat 
Gailjib.  1.  obf.i.\<>.  Mynfingerm,cent.  r  obf.  6l  Rulanm^par.  5. 
lib.  8.  de  ProceJJ.  iud.  interr.  ca/>.  2.  num.z^.  Tiimannus,  deBenign. 
Pentec.  7.  obfer.  38  Tom.i.  Synph.par.  i.titnl.  17.  yoto  2.  ycrfie* 
fotrodatoeSc.  Anthor prxiud.  Cam,  inyerboredtUlio,Maranta,bot 
titul.numer.ixG.  GregoriutTholofanm ,  in  Traclat.de partrt.  Iht. 
Canon.  lib.  f .  tit.  4  dearbitru,  cap.  9.  lit.  E.  circa  medium ,  vbi  rc- 
fert  Barthoii  diflcntientii,  &  aliorum  opinioncm^inforotc- 
ceptam  non  eiTe. 

Pro  defcnfione  huius  fcntentiae ,  fcqocntia  ponderaripote- 
runt.  VrimbyLfigMemjo.ff.dearbitrH^vbil.CaitiGrcs  dcqua 
comprorniflum  fit,in  ludicmm  dcducatur,  htcm,apud  ludi- 
ccm,  fuo  ordinc  pcragcndam  eflc  ,  quod  fan<;de  ludicearbitri 
intclligi  non  poteft,  cum  di£ra  fcntcnria  definat  cfle  arbiter,  & 
loco  pnuati  fit,/ qualem,  10.  §.  ylt.  infinc^ff.dearbitm^  cadem 
coofidcratio  induci  potcrit  ad  L  52.  non  diflinguemm^.cum 
quidam,  ff.  eod ,  ibi  dum  a  Imlice  con/kleretur  cyc.  n ec  mouet  pe  - 
tentem  rcfcilTioncmiudicijfungiOfricioacloris,  idcoq;  co- 
tam  iudiccrci  pctcdam^quianon  tam  fcquens,quam  primum 
iudicium  fpc&andum,  fiue  vtin  alia  fpccic  ioquitur  L  C.  cau- 
fam,&  OTigincm  &c.non  iudicij  potcftatcm  pt£uaierc  piacuit, 
/.  qui  id}  ft.jf  de d&nathn. 

f f  Ex  his  oritur  aha,t  &  il fa  iongc  intricatior  quxftio  ,  intra  q> 
tempus  pctcnda  fit  redu&io ,  ad  arbitrium  boni  viri ,  an  intra 
lo.dies  petenda  fit.Ita  enim  quidam  pronunciant,quos  refertr 
8c  fequitur  Fachinjib.%  contrvu.ca/r  ^e.motiauthoritate/./K- 
nult.  cum antca , ycr/.  fiw  autcm pej}/ententiamf  C.dearbitria. 
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Pro cuius  intcllc&u fcicndum  cft;,  Aliquot cffc gcncra aibi- 
trorum,  vnumeiusmodi,  vt  fcntentiz  abarbitro  di£tx  ,fiuc 
«cquxfwciniquae  ftaodum  fit,  &  hifocanturcompromiiLrij. 
Alij  funtarbitriexdationemagiftratus,/.<fr£«ro,  D.ff.quifa- 
ttitUre,  l.  fi  refiduum ,  c.  Cod.  dedijlraclione  pignorU.  Alijucni- 
que,1  quiexcommuni  confenfupartium,  citratamen com- 
promiilum  accipiuntur.  Dcprimis dicl.Lpenul^  intclliginon 
potcrit  ,  cum  ab  horum  Sententu  non  appelletur ,  /.  diem^  ij. 
§.f}ari ,  ff,  de arbitrk ,  cum  alijs  (upcrius  addu£tis ,  ncc  defc- 
cundis,  vticonftat  ex  principio  diclnlegiApenult.  Vndc,  vidctur 
exaudicndam  dc  illo  arbitro,  qui  cominuni  confcnfu  par- 
tium  ,citra  tamcn  compromiiTum  aiTumuntur,  dcquomcn- 
tio  fit,in  l.fin.  C  vbi>&  apudquem  cognitio  Wc.  &  d.l.focietatem, 
§.arbitrorum,ff.profocio>  quos  Dd  arbitratorcs  vocant. 

Exhis  itacj-  videtur.hancquaftionem,  quo  ad  tempuspc- 
tcndi  redu£tionem,dccifam  cfiTe,*/./  penuL 

Vcrum  quamuis  hcc  indu£bo,fcu  collcd  io,fpecicm  aliqua 
habcrc  videaturjPro  dcfcnfionc  tamcn  communistfeDtcntix, ' 
quae  habct  rcdu£tioncm,vfcj-,  ad  30.  annos  pcti poflc,-quam  & 
aCamera  Impcr.  approbatam  rcfcrt  Gailjib.  1.  $bf  co.  num.  2. 
confidcran  potcft,  dj.  pemlt.  Pro  cuiuscxactiorc  cognitionc 
animaduertcndum,  compromiilum  vane  ficn  poiTc.  Primb , 
fub  ftipulationcpoenx,/.////^wr£,j,n.§.  l.ffdearbitrk.  quoca- 
ludatur  petitio  \>c£nx^.t.ffeod  cap.  dtlccli  4.  ext.  eod.  fitetiam 
fimplicitcr,/.  17.  diemy%.fin  fedfipoena^ff  codem,  non  quidem 
ad  remoucndam  itipulationcm,  icd  refpc&u  paenx,qu3E  fi  ad- 
iedta  noneft ,  diciturcompromiflumfimplicitcrGctum ,  U 
tunc aduerfus  non  parcntcm  fcntcntiae  arbitri, cbtur a£tio  m* 
ccrti,ad id  quod  intercft></. §*fi»  fedfipoena,  c*mL[cq.  compro- 
miftiturctiam  iuramcntointcrpoiito, /. 4.  Ceod.tu.  Dcni- 
quecelebrari  potcft  compromi/Tumnudopa&o,  </././*»«/*.  f. 
tum  antea  <Jc.  quam  l.  lta  com m un i tcr  cxaud iu n t  in tc rpretes  , 
cum  cnim  antiquitus  compromifTum  nudopacloficrinoo 
pmucrit,  nifihocimcrpofituinGt,  abvtraqucpartc,  denon 
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y  C..W.J»  ii  ccc£ptJod*batu> ,1  li tigitoret intet- 

d.DKyyff  .o<i.t*  ,  I  uihmauus  lurip.  md.i.  f.  ftaruit,fiarbitroi 
pcena  compromiflS  non  vallaucnt,  id  cll ,  pccna  conipromif. 
foaditdanonlit,  lcd  corrunum  confenfu  fa&um  fubpado, 
vt  corum  dcnnitiom  lrctur ,  dccurio  dcccndio,  rco  cxccptio- 
ocm,actcn  conccdcndam  ac:tionem,quodoIirn  nop  obtinc- 
bat.  Vndc  cliciunt  Dd.  corantum  calu ,  homologationcm  , 
actionem  parcre ,  ii  nudo*con(enfu  partium ,  compromiiTum 
cclcbratum  (lt,quibus  fuffragari  vidcturr^.  4  dilefti,  ext.  eod. 
tit.  necquidquam  hatd.l  penult.  cumantca,  lntelligeodam 

f8  dc  arbitro t communi  fcntcntia cicfto, fiue comprorniflfojCU- 
ius  fcntcotia  rcdigi dcbeat  ad  ai  bitrium  boni  vin ,  fi  iniquita- 
tcm  contineat,  l.focietatem ,  §.arbitrorum >ff  proJocio> quem 
DcL  arbitratorem  vocanr,  namnulla  !cx,  \utoto  tit.  C.dereceptis 
srbitrioy  dcarbitro  non  reccpto,  loquitur,  vt  patct accuratius 
confidcranti ,  maximc  cum  iccundum  tnulum,fub  quo  fitua- 
tarfint,intelligidcbeam.  Sccundo,  d.  I.  pcnult.de arbitrocom- 
fromifario  intclligendam,  apparetcxpriocipio&fine</  Ldi~ 
at cnim  Tcxtus.  E x c  e  p  t i  s  videlicet  arbitns,  q ui  cum  facra- 
mcnti  rcligione  cle&i  funt  ccc.cudi  autcm  cxccptio  dcbcar  cf- 
fc  deregula  ,inconuenienscrit,  principium  d.  l.penult.exiu- 
dicndum,  de  arbitratorc ,  d.  verftc.  autem  Exccptis,dearbitro 
corn  promilTano. 

■Quibus  itaconmtutis,  facilcapparet,primam  opinioncm, 
oihil  poefidij,  cx  d.  l.pennlt.  fibi  pollicen  pollc ,  &  contrariam 
receptamciTc,  quia  ius  petendi  redu&ionem,  adarbitrium 
boni  viri,  fit  pcrfbnalc ,  &  per  confcquens  non  prcfcnbatur , 
n  i  fi  fpatio^o.  annorum ,  l.fcMt,  G  deprasfcript.  30.  W  40.  an- 
norknt ,  MaunU ,  hoc  tit.  nttm.  124.  Cail,d.  obf.ifo.  nttm.  2.  c/tm 

$9  feq.  An  aurem  t  a  Iudiccrcdu&ionis  caufamdcrlnientc,ap« 
peliatio  permuTafirizque  controQcrfaquzmoclf,dcqua  Co- 

uarruuias.yariarum  refolut  lib.L. Up.  12.  nu. 

Omfli  iongiore  mquifitione ,  cum  harc  caufa  ccnfcatur 
non  (implicitcr  vtarbitro  commiila,tcd  vt  iudici,hicque  pro- 
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Oun^anSjfjpcrciufa  rcdu&ionis,  iudcxori!inariusn*t,ab  co- 
quc,  rjxti  rcgulam  iuns,  licita  (it appcllatiu ,  mfi  cxccptio  ah- 
qua  doccatur,  ftatucf ,  rccipicndam  appcliationcm,  &  hinc  o- 
pimonem  contra  Birrol.  ditfentienccm ,  in  /  I.  ff.  de  legatis,  2. 
pr&iudiciisCam.  Imp.  confirmat  ^Autb.  praiud.  Cam.  in  ycrboap- 
pellare  aquibus,  ibi,quandoa  Iudicc}&.  in  vcrbo.redu&io,foL  295. 
Tylmannm  dc  Benignis ,  Pcntcc.  7.  obf.  $9.  Gr:gorius  Tbolofanns% 
Iraffat.  Partit.  lur.  Canon.  likf.  tit.  4.  dc  Arbitr'i}cap.  9.  lit.  E.  in 
fine,  vbi  rcfcrt,  m  rcgno  Fran.ix»  cam  opiniohcm  rn  praxi  cfle 
rcccptam. 

Hiccximt  &aliaquxmo,ana^cntentiatIudicisdeflnien-  60 
tis  caufam  libcro  arbitrio  prouocari  poffit  f  rcferrc  cnim  tra- 
duntintcrprctcs,  quidconferre  in  Iiberumarbirrium,&  ar- 
bitrium  rcgu!atum,aut boni  viri,late Mcnocbius.de arbitrar.  Iu- 
dic  hb.  1  q.  6.  7  8  zf  I).  &quidem  idcm  Mcnocb,  d  lib.  1. 
q  70. nu.y.  rcfcrt  luipcrmitfam  e/Tc appellationem,  cum  tcm- 
peramcnto  tamen  lbidemaddudto,  mfi  cnormitcrquislxfui 
lit,ircmqucobtincrc  exiftimatur  in  fcntentiafata,  fecundum 
conlcientiam  iudicis.  Vidcatur  Lancelotttts  y  deattentatisJimi- 
tat.  10.  Rcgula  tamen  communis,quaabomnibusiudicibus 
permiffum  eft  prouocarc, adhuc  repugnarc  videtur.  In  quam 
rem,non  eftmihiin  praefcntia  propofitum,longiorcdifpuu  - 
tione  inquirere,  alio  loco  dtfcuticndam  rclinquo. 

Quartb,nonappelIaturarcuiforibusfcnrentiarum  Camc- 
rar  linpcr.  iecundum  mcntem  RuLnti,  dc  Commiffariis,  lib.2. 
in punclo  Commiff.cap.  %\  circafinem ,  ejrpartc  j.  Ubr.  9  deremed. 
ton/cru.  cap.  18.  nu.  7.  tom.  L  Sympb  part.  1.  tit.  14.  yot.  4.  a  Rc- 
uifonbus  autem  infcrionbus  ad  Camcram  appellari ,  tradit 
Jluthor praiudic.  Camcr.  in  terbo,  rcuifto.fol  $07.  ibi a  ittdice  zfc. 
KuUntuiyd  cap.  18  nu.  6.  vbihocpmudicio  confinnat- 

Quintb,  appcllationonrccip  tur  taiudiceexequcnrefeu  61 
ab  cxccutione,  /.  ab  executorc,  4.  ff.  boc  tit.  I.  quoniam.  21.  C.  eod. 
l.abexccutione  C  quoruma&pcHation  zfc.  abextcutorc,inquit 
L  i.  C  Theodofiano  ,  dzappellat.  icrbappcllatur,  cum  pcra&ura 
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fit  iudicium,  hsquc  finira.  H\r.c  Patdus.  lib.  c  fcntent  tit.y..  ap- 
pellationes  quxabexecutonbusiiunr,  rccipi  nonplacct,  cip. 
29.  cotifuh.it ,  /.  4 v  nouit.  extr.  boc  titul.  cap.  I  j-  quoadicrfultatio- 
tiem,  extr.  dc  rc  iudic.  Ft  quamuis  quidam  cxiltuncnt,a  fcn- 
tcntia  decxequcndo,  fcu  adccretoexecutionis,  appellatio- 
nemintcrponi  pofTe  ,  nonautcmabcxccutionc,  alnautun , 
vt  Sc  Facbincusjtb  1.  cap  74.  diftinctionc  rcm  componi  poflc 
cxifbmat,  intaefleintcr  executorem  mcrum, & n  ixrum,  vc 
hicpoiYitappellari,  illic  non5quia  prius  cognofci  o.cbcat ,  an 
firexequenda.ficriautcm  potdt,  vt  pcrperam  pronuncict,vn- 
deappcllationi  crit  locus. 

Contrarium  tame  communi  calculo  rcceprum  cfl,  Gabric~ 
t  Uusjib.  1.  deappcUat.  concluf^..  nnm.  h  Dd.  ad  d  l  «b  execntore, 

Canonifta,  in  d.  cap.  tjuoad tonfultatiottem,  Tyltnan  d:  Bcnign.  Pcn* 
tcc  \obf  yf.  V  ^6.  v  bi  confirmar  pra  hidicic- adccieto  cxccu- 
toriahumappcllarironpoiTc.maximeyi  ca  r>ronunciat  onon- 
rouum ,  fcd  idem  grauamcn  romincat,  C^wi/fo,  capit* 
ejuoad  confultationem  ,Tom .  2.  S-yaph  pa>t.  1  tot.  48  nu.  26.  am 
feq.tom.4..  partei  yoto^.m:  \.i.tur,ifcq.  Ratiocr<i;n  piohibi- 
tiua  cadcm  mihtat  in  fcntentiacxequcndi,  quann  exccutio- 

6%  ne  Namfentcn:!adcexcqucndo5te(rparsexccutionis,&:exe- 
cutio  primaefententiaeaqtwnopappcllatur,  alias  lcx  iinpo- 
rcrcturvcrbis,  nifimodusinexecutionecxccdatur5dcquare, 
inl.aDiuc  Pio,  ff.de  reiudic.  vt  (i cxccptionul.ttans,  fpoliatio- 
nis,atquc  hoc  genusaha-,  cxccurionem  impctlicntes,auti1- 
miles  &r.  non  rccipiantur,  cap.  ddetto ,  62,  c*tr.  boc  titul.  Ccdex- 
Fabrianttsjib.jo.  W.20.  defintt.41  estiu  l6.d  f.nit  1$.  vbt 

£3  itain  Scnatu  Sabaudiaedcfinitum  rcfert,  tautingrauainim- 
bus  dcducat  icntentiam,  fe  non  citato,  &ir>aikiitoIatam, 
Tyhranm/s,  d.  loco}  vbi  citationcm  dccretam  refcrt ,  &  jLutbor  ■ 
pr&iudic.  Camer.  in  Verbp,  appcll&tio,  afententia  mdla^fol.  27.  lbi  j 
quamuii,  Codex Fabrian.  Itb  7  tit  2J  dcfinit.  48. 

Jdcm  obtinet  tl  pro  exiguo  debiro  magni  prctiipi^nora 
cap  amur,non  vt  aCtccJitorc  poilUcantur,  fcddiitrahantui  % 
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Banboltts,  in  l.  a  Dit  0.  if .  §. in  Vcnditione ff.  de  re  iudic.  Codcx  Fa- 
brun  hb  iS.tit.n  dsfin  licct  m  pignoraticijsCreditonbusiuris 
ilncti  rano,  ahcdiuadcrevidcatur,  /. Crcditores,$. ff.de diftu- 
tltoncpignorum,  l.  6.  quamdiu,  C.  eodcm7l.  2.  C  debttorem,  Vcn- 

ik  pig. 

S:.mdum  autem  cft  duplicem  t  conftitui  executorem  ab  *4 
Intcrprccibus ,  merum ,  (eu  nudum,  cui  cxecutio  mandatur , 
altcrum  mixtum,  qui  habct  aliquam  cognitionem  conncxa , 
ab  hocf  exct  ptioncsappofitarnonadmittantur.  Ncccxccu- 
•  tioni  fupcricdcant ,  5c  ncgotium  refcrant  lupcriori ,  appellari* 
porerit,  vt  didum  cft,  tanquam  modoexceflb,in  executione, 
/  fin.  C.fiexfalfis inflrum..  tap.  15.  quoad> cap.  c .  de cxtero ,  extr.  de 
re  iudic.  captt.  fupcr  quxftionum  $ .  ycrum ,  extr  de  officio  delegati  , 
cap.  duentty  § .  ttfi  non  cognitio}  if  quafl.  1.  Dd.  ad d.  I  ab  cxecuto  - 
re  ff  boctit.  kxiirimarurverb,appcllandum  hoccafuadfupe- 
riorcm  excqur  ntis,  non  ad  fuperiorcm  pronunciantis ,  Nico- 
laxis  Vigdius,  in  methodo  iuns  cor.trou  lib.  2.  cap.  \6.  tit.  quiappcL 
landt  wc.  rcgJ.  %fol.  5*09.  TylmannuSydc  Benign.  Pentec.  7  t,bj. 
36  \  bi  hoc  excmpio  dcclaratur. 

Porrbanin^ducrcet.uum,  vthis  tcafibusgrauaminanon  £c 
i n  gen c re ,  fed  i n  fy c c ic  cxp r  11  n a n 1 t 1  r  in  fcr  pr is  >AIa ranta  ?part. 
6.  titul.  deexecntton  nnm.  tf.  ^/xnjhtgems ,  ccntur.  2  obfcr.  32.  & 
hacranone,quod  'iuccxprcilione^auaminum  appcllatum 
ft  a  fcnccntia  uc  cxcqucndo,  Proceilusdcnegatos  rcicvtautbor 
prxiudic.  Cam  .  r.  inVsrbo  appcll.uio  .:b  intcrlocutoria,  cjfc  fol.  24. 
ibl Ucetiure^  in  vei bo appcflatioJfcntcutia nu!U%fol.lS,  tbifcn- 
tentia  de  cxc-juendo. 

Scxcb ,  vi  ietur  non  appellandum  cfTe  f  a  iudice  fufpe£r,o ,  66 
cum  fa&a  rcculatione  ,eacjucpendcnte,  caufacogmtioni  fu- 
perfedcrc  dcbcat  reculatus,alias  proccflus  (it  nulhus  momcn- 
t»,  vidcatur  cap  qitotics,  16  cap.fi quisy  2i.  t.q.6  cap  fecuudu  re- 
quiris  4 1.  infine,  captt.  cum  ficadtt,  61  extr.  capit.  2.  Itgitima ,  de 
4ppcll.it  in/eXtC  cap.  quodfujpccli  15  }  q.  c.  l.  fiquis ,  JO.  Cod.  boc 
tttul.  Dd.  aal.  ,ip:rttpimi ,  Cod  dt  induits ,  Ca/7;  lib,  t.  uljlrti 

Cc    2  mtm. 
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num.xi.  Atyufwg.  tcnt.^.obf.^.  Ute  Lancelottusydeattentatk\ 
part.  1.  cap.  6.  arcieclionc  tamen  propolitae  recufationij  pro- 
uocandum ,  tap.Juperiy.  §.  em^fin.  cxtr.  dc  officiodelcgati ,  ad 
proximum  fupcriorcm  rccu&ti,  glojf.  in  caf>.  ab  arbitrii,  dc  offi- 
tiodelegatiin6.  Gail,  l  obf.  3$.  nu.  18  Videatur  & RuUntm , iib. 
1.  inpuncloCommifiionit^tap.  if  itt.  B. 

&7  Dcniquc,  vthoccaputcoocludam,  abijj,tnonconcedi- 
turappcliatio,  qui  (ingulari  priuilcgiofubnixifunt,  neabiji 
prouocctur,  Ordinatio  Cam.  lmp.  partcz,  tit.2$  §.  Q3nb&Utt>a1 

&  U.Verfic.&knabn/to$at)Crm6&lC  quxPnuilegiatCam. 
Imp.  originalitcrinfinuari  dcbent,  vt  ftatutum  Comitijt  lra- 
perij  Anno7o.  haJ>itij,3J3ir  fc$rn*r./»/.  quibusritcjnfi- 
nuatii,  Proccllui,  (ub  &  obrcptitieimpetrati,caflandi  funt,ex 
nouiiTimodcputar:  rcceJfu  Anno  1600.  §.  ^Btriwttrnaud) 
U.fiL 7f 7. t? §.  ^nfcr^  IC in fine,foL  j66  & pun&ui dcuo- 
lutionii  antc  omnia  cxcutiendui  fit ,  fi  tcrtius ,  nomincintcr- 
pofitacappcllationii,  fcopponat,  g..qCBir  fc^fn/  orfctcittr. 
f*l.  770. 

Quatcnuj  autcm  finguli  ftatuslmperi)fubnixifint,pnui- 
legtjsdcnonappcllando,  remitto  Lc&orem  ad  libruin,  qni 
fub  nomine ,  Authom ,  qnnftionum  controuer/arnm  cfc*  circum- 
fcrtur. 

Quidajm  hanc  prxrogat  i  ua  m  habcot,  vt  aheorum  fenten- 
ti  j  j,  n  cvj  uc  ad  Camcra  m  Itripcrialcm,ncq-,  ad  vllgm  Tribunal, 

69  prouocari  poilit,  in  qua  caufa  funt ,  t  Serenifiimi Arcbidnccs 
^LuJtrin tft. de qua reijcio Le&orcm ,  ad  Anthorem  qunfl.  con- 
tronerfcap.z.wyerbo,  Domut ^iujhiaca^CompiUtorem  praiud. 
Cameral.  in  vcrbo,  -OcftcrrUCfc  H.  tom.  xpar.  I,  tit.  n.  voto  $.  to- 
moi  part.i.yoto^ 

In  hac  matcria  Priuilcgiorum  ftattbujlmperij  concctfo- 

70  rum, fcicndumcft,  noo  (oJum  ip(oi  impctrantcj,  t talia  pri- 
uilcgia  concernercfcd  ctiam  ad(ubdttojrcftringi-,row./^iwa. 
Symph  part.  I.  tit.  6.  Votoi.nn,  i.fol.^9.  CompiUtor quajlionum 
ControucrfinProo:mio}cireafinem. 

Hinc 
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Hincinfertur,  fubJitos  huic  pnuilegio  ,committcndolc 
alicnaeiurifdicrjoiJi  rennn<  ia:cnon  podeycxpcGitumcnimeft 
kinfdi&ioncm  in  pratiudiciuin  fupcnorum  afubditisproro-» 
gan  non  pofTe,etiam  li  lis  conreftata  (ir  id^  ncdum  in  pnma, 
fcd  ctiam  fecunda  inftantia  obtinct.  Si  quidem  ncc  ex  par- 
tium  confcnfu,  apud  aliuin  quam  proximum  iupcriorcm, 
gradatim  caufa  jppcllatioun  tra&anda,  cum  appcllatio  fupc- 
riontatis,  rcfpedtu  don,tni ,  fubicctionis ,  intuitu  fubditorum 
(itfymbolumjidcoq;  fupcrion  infcrrcrcturpraeiudicium,alibi 
incroducla  appcllattone,  Grnuausydd  GdiL,  concluf.^o.  num.  9.. 
Quibui  rcfpon  Jcnt  tradita  a  Tylmamto ,  (U  Bcuigms ,  tit.  notdt. 
ddcrdntdt.  Cdm.part  l.tit.  19.  infuie. 

QjamuisormJlo  mcdio  appcliari  poffir,  rcfpcftu  tamcn 
proximi  fupcrioris,  idnon  habcrc  locum,  &  etiamtt  non  lit 
oppolitum ,  appellationcm  111  Camera non  p?radatim  fattam 
adm  flam  non  i\i\^t,NotAtorddCdm.Imp.fol.i^^.  vbiin  hanc 
rcm  prxiudicium  allcgat. 

Ratio  autcm fupcriorum cft,  bccr vrricuiq^  pcrmifTuRa  fit,. 
contemnercquar  pro  fc  introdu&a  funt,  l.fi  iudex^i.  fj.  de  mi- 
nonbus  ,  l.pdtlum,  46. tf.  de pdttis.,  I  fi rpisin  conftubendo.C.  cod. 
tamcn,ncccxprclTa;,ncctacitaercnunciationicritlocus.ti  prae- 
iudicium  tcrtij  lubfit ,  Text.  notdbilU\  in  cdp.  cum  tcmpore,  ibi- 
dcm  Canoniftae ext:  dedrbitris ,  Gdil^Ub.  i.  obfer.  40.  clcgantcr 
tom.  u  Symph.pdrt.  2.  tit  1 1.  Voto  6 

Quae  ditta  funtde  Priuilcgijs.intcJIigenda  dc  fuperionbus, 
noninferioiibusiudiciji,  vt  notatumrcfcrc,  KuUnm.tnqud^ 
ddm  edu/d,par.  5.  lib  8  de  Proeefc  iudic.  interr.  cdp.  \\ nu.  10.  Li- 
cctvcrba  Ptiuilcg:jgcncra!itcrconeepta  (intdc  iudicij*. 

Vcrum,  qttatmonii  cft ,  1  fi  priuilegium  ita  conccptum  Gt , 
vt  infra  ccrtam  fummam  nonadmittaturappcllatio,  nfi  iu 
ramcnto  intcrpofito ,  cam non  calumniandi  animo  £i<£tam , 
anncfifumma  priuilcgio  nonfit  conformis,  &appellansfc 
offeratadiuramenti  praftationem,  audicndus  fit  ? 

Ratio  dubitandi  ti,  qcod  harcdiaio  (nifi)  fi  praeccdat 

Cc    a,  oratio 
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orationcgatiua^lftimct  &permirtat>/  attione.vb'*  gloff.  Bdt- 
ibofofy  Iajbfty&Dd.  C.  daranjacfion. Quzrc  rccipicndaappclia^ 
tiovidctur. 

Ccncrarium  tamcn  vcrius  eft,admifla  cnim  hac  inrcrprcra- 
tionc,  confcquci is enr,  priuilcgia  iilufona  cfT.  committcndu 
autan  non  eit,  vt  ea,de  non  appclIando,infra  ccrtJin  furriroa, 
ftatibuslmpeiij  concclla  ,  vcnti  viccrn  prxlritiirc  vde^ntur, 
quippc  tam  facile  cludi  pollcnr,  CQMt*l.ftire}  §.  i.fi  de  Tutori^ 
hutvr&ratcribusdatiszrc  cap,  quando,  26  ext.  deptiatleg, 

Sccundo,fi  quid  ambiguum  fccundum  vnam  icntcn- 
tiam,  vtilitas  conccifioni  nonconllcc,  autca  inunlijfit,  ea 
l:ntentiaaccipienda ,  vt  potius  re*  v  dcat .  quam  petcar,  ftuin 
tuto  fit,  /.  quotiens,  80.  jf.  de  vcrbor  obligtt.  /.  vbiyu.  I.  qno- 
tiens,  \i.ff  derebusdubiii,  qu  uepnuilcgum  ita  con  *cptum, 
cum  effcctu  accipicndum  ,  nitnirum  appclldtioncm  ctiam 
fumma  priuilcgio  coufor.ni  exiilcmc  ,  non  a.iuiirti  ,  nill 
prxftitoprius  lu.amento,  camn.  n  m.ihio.veinrerpofitarn, 
&itaiudicatuinrefcitui  Tomt, pnmo.  Synpb.part.  2.  tit.  ij.vo- 

f#4* 

Quo  fa&o ,  aducrfariusad  doccndjmca!umnio;cpna;{ri . 
tum nonadmittitur,  ira  obleruatu  n  rcfcrt  Rulantus  ,pare.$. 
Itb  8  de  procejf.mdic.intcrrog.cap.il.  pofi  num.io.  ycrfic.fi  ficatt 
iuratterit. 

yx  Dcmq:,  t  obferuandum,  vtfolcnnia  Priuilegij  in  intcrpo- 
ncrda  appellationc  ferucntur,  iuxta  ordination  Cam.  Imp  par. 
2  tit  ap  $  final  Nam  pronunciatamapp:IIjtionemdcf;:rta?n, 
qubd  non  fit  fatisfa&um  folennibu*  Priuiicgij ,  praeiud  c.o 
COnMrmat  Tylmannur^  de  Benigms,  Pentec.  2.  obf.  57. 

73  Hinc  cxcpitillaquxftio,  fi  ftatuto,  taut  priuilegioTecc- 
ptum,  vtappeliantcsnonaudiantur,  nifi.pignonbusaut  fidc- 
iufloria  cautione  caucant,  fe non  ,id  difFcrcndum  malitio&e 
iudicium appclla: c ,  6c  hxc  prafhrc  nor>  po iTim ,  an  iuratorix 
cautioni  iocus  Gtt  Et  vid^tur  appcliintes  fcrcndos  nontfle, 
l.filius,  114.  j.  idcm  Prin;ipes7 :;.  ff.  dc  legatis,  1.  /.  1.    9  itsbeuff. 

dc  col- 


\ 
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duoUatkmbus ,  /.  fi  conftantc ,  24.  §.  2.  quoticns,  ff.foluto  matri- 
monio,  l  2  tunt,  C  de  Tutore  Vtl  GtW.  qui fatisdare  cfc.  /.  2,  C  </e 
yfuri*,cjr  frufiibuslcg.uor.  * 

D.eniquc,  quod  i:4tutum,pro  fonna  fubftantiali>fidciuflb« 
riamcau-joncmiequirat ,  qsc  fonnapcr&quipollcnsadim- 
plcri  poilit. 

His  tjmcn,  &  fimilibus,  non  tantum  dcfcrcndum  puto, 
quin  contraiia  (cnn  nt  ja,  tanquam  bcnignior,  amplc£teda fit, 
maxime  cumiuratona  caucio  in  locufatisdationis  fucccdat, 
autbcnt.gencralitcr,  C.  dc i.pifcopk  &  CUricU  l.  L  §.  l  onttieSiC.de 
fi/Jcrtione tulUvM ,  /.  i.ftferms^%,fiUt.  \  .  fj .  de  tuftodU  rcorum, 
1  Ttxt  cLgans,  inl.  cumnonfitciie,  6  jj '  ficai plus  ,qttam  perlegem 
Takidtamerc.  in  hxcvciba,  Cum  nonfiiilifaisdationcm  ojferre 
Lcgat.-.rius.  \>elf.kcomn:ifh:r'rA;<ofjt  cr '  futurum fit.yt  prcptcr  hoc 
dpetitions  hbcralii.u:< ,  tx  T*f}*mcntQft(bmoueantH,rtnumjHidon!is 
futiuLttictns  remiit  i  dnm  crit  vr  c.  1  Jq-  potilli > um  proccdat,  ii- 
aliur  vtnquepvri  commode  pic  j.kii  pon  poffif,  &  ltaap- 
p;  !:iritc-««  ad  luratonan:  cautioncm  admiflbs  in  Cumcra  Im-"  - 
pcnahrcfeit  My iji  'g  c:nt  \.tbf.  ,6Jnfint}  Xouur  udordinat. 
Cam  fmp.fnl  203. 

Ex  fupra  dictis  t  quxri  potrft,  principali  priuilcgio  appella- 
t?o/dicrr«mi  fummam  :nrcrd!ch,annecaufa  ad fbpctiorcm 
pr  1  viam  nuibtatisdeduci  poiTi  ?  Oitiifl*  longiorc  inucft:ga- 
tionc,  cumhuiufmodi  rckripta,vcl  priuilegia  exdudcntia  ap- 
pcl!  vtionem,nul!itathquxfr;oncm  non  fubmoueat,  quia  ap- 
pellatio  &  nu!htas  diuerfa  ilnt  remcdia,&  a  fcparatis  collc&io 
vitiofa,  nihifqueinferripoffit,  cap.^.inter^  ibidem  Canoniftay 
extr.  derc  iudic.  ftatuendum,  querelain  nullitatis  non  reijcien- 
dam,  Gailjib.  \.  obf  itf.poft nu.%.  vbi  ait^confultum  eflc,  vt 
impetrantcs  h  iiu^nodi  priuilcgiafibi  quoquc  incafumnul- 
liratijprofpiciantj  &  ncdum  iniquitaris,  fcdetiam  nullitatis 
rncntio inconcciTionc Pnuilegioru  fiat.Et  ita  fi  fupernulhtatc 
principaliter  agatur,Piiuilegiorum  ratione  non  haberi  con- 
fkmatprseiudiciji  Gai/^d.  obf.ify  nu  7.  infint,  RMknt.j>ar.i  lib  &  r;. 

itpr^- 
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de  ProceJT iud.  imerr.  cap.  t$.  nu  9.  vbi  rcfcrr,  citatinncm  decre- 
um,  licct  amtV|uiaaiummanon  compctcntc  appcliatum, 
dcncgatamfiuilc. 

Ahudautem  f  obtinct,  fifummaordinationi Cam. Imp. 
non  fit  conformii.  Etemm  Comirijs  impcnj  Anno  70.  J. 
igb  iCt  HUflVn  fbli  C*  MfylUmX.fol.  mibi,  6\ cjr  rece/fd-pa  - 
ut.  *A.nno  r6co.  §.  f3jiCtt>of  lttW  iXUC^tC.fol  Jf6  dccifum , 
ho:ca(u,nul!irAtcm  principahtcrdcduci^vci  rcibtutioncmin 
intcgrum  in  Cam.  lmp.  pcti  non  poiTc. 

Maior  Idi  i"B .  ultas  cft,quid  probandum  (it  in  rcmcdio  fup- 
p  .  carfonii.  Ddbiutionem  augct  do£rrinaIntcrprctum,ap- 
peliuione  rcmota  expediendarum  iitiumcaufa  ,  exclufum 
quoq;  ccnferi  bcnericium  fupplicationi^g/oyT/»  l.fin.  C  ttli- 
tzpeudente*  Ufon,  in  autbcnt.  <jua  fupphutto ,  C  dcprccib.  Impt- 
tat.  ojjsrcn. 

In  contrarium  vr£ct,quodfupp!icatio  interponatur  ,vbi 
appciiatio  non  habct  locum,  per  allcgata,  aRjtUnto^psr.  3.  Ub. 
S.  deproccjj.  iud.  intcrrog  cap.  14.  nu.  1. 

Propoiitam  difficulmcm  Benderusy  dc  Reuifionib.  concluf. 
t6.  ef  27.  dittinctionis  faedcre,componenda  exifbmat.vt  fup- 
plkatio  admittenda  oon  fit ,  fifumma  Ordinationi  Camcrae 
Imper.  non  titconformis.  Aliud  autem  probandum  efle,  in 
lum  ma  non  appcllabili ,  ob  priuilegium ,  tunc,  per  viam  fup- 
plicationis,ad  iupcriorcm,  aut  Camcram  Irnperialcm,dcdu- 
cipofTe, videaturcp"A/y>///«g. cent.  6  obf.xc.  Procuiusopinio- 
riw-cocftrmationc  induci  potcrit,  §.  fofl abttbcn  &}rtt>rr- 
tfyanmic.  nouifiimo  deputationisrecejfu  ,  Anne\6oo.  fol.mihi, 
vbi  cauctuT,(i  grauatus  proptcr  fummam  inappcliabilcm 
prouocare  poffit,  cotrfugiat  adrcmediumfuppIicationis,quae 
f  upplicatio  nedum  ad eundem ,  fed  etiam  ad  fuperiorem  d c- 
fcrtur , L  L  C.  deSententiii  Prafec7.  Prttorioyl.fiqui»)  cumauthent. 
Jeq.  ybigloJf.&Vd.  C  de  prccibus  Imperatori  offcren.  quarc  vidc- 
tur  fupplicantem  admittcndum  cffc. 
VcrumcunW.J.  ^fcUabcric  cxprefsemcntionemfa- 

ciat. 
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ciat,  deiummaordinationis,  &  fcipfum  dcclarer,  ncc  noa 
pnuilcgia  lhtus  Impcrij,  ab  Impcratorc  eoncctfa ,  c6  pcrtinc- 
rc  vidcantur,  vt  protiocanti  liccnria,  certis  finibus  conltrmga- 
tur,  hic  (ubfiirendum,  &  rem  accuratius  cxpcndcndam  ctfc  vi- 
dctur. 

Ncquisautcmtcximmct^grauatosomniauxiliocxclufos,  ff 
ipfis  apud  cundcm  ludiccmfupplicarcpcrmittitur,  vt  idcm 
Iudcx  caufam  fcu  ada  reuideat,  ita  vtdux  fcripturz  vltrb  &  ci- 
trb  ,  cum  nouis  allegationibus  admittantur.  Quod  notan- 
dum,  probabilitcrcmm  dubitari  poiTct , an rtcuti  m caufa  ap- 
pellationis  nouaalicgari  poflunt,  /.  eos ,  6.  §.  i.  f qnid autem,  L 
tn  oferendts,jy.  infine,  l.fin.§.  primo  circa  mcdium,  C  deappellat. 
I perbanc,  4.  Cdc  terr.par.  appeU.  illud  etia m  conccdatur  in  cau- 
fa  (upplicationis.  Haec,  inquam ,  grauatis  fupplicandi  potefta* 
intratcinpusalcgcprarkum,  conccditur  cumnouisaiiega- 
tiombus,rv</. §.  \£*ff>Uab(t:c.  quod  iuri  confcntancum  cft, 
MenOcb.ltbx.  dearbitr.yd q.ji.nu.g.  vbi  rcfcrt  dj.  perbanc, 
locum  habcrc  ctiam  in  auxilio  fupplicationis, 

Dcniq-,fvthocCaputcxpediam,mcmorixcommccda-  <ft 
dum  clt,in  omnibus  cafibus,  quibus  appcilare  intcrdicitur,ad- 
iri  poiTc  fupcriorcm  ,  per  viam  qucrdae,  propter  iuftitiam 
dcncgatam,  vcl  retardatam.  Aurea  Butla  Caroli  Quarti.  tituh 
yndecima.  circa  mcdium ,  Menocbius,  Itbr.  1.  dearbitr.  Ittd.  quccf}.  . 
70. num.if.  aut  fimplicitcr  implorari  officium  Iudicis,  pcr 
viain  qucrcla:,  nuiliratis,  reftitutionis  in  integrum &c.  Bar- 
tbolu*,&  Angctus  in  l  arbitro,f.  qui  fathdare  coguntUr,  quia 
quamuis  conltitutio  aliqua  toliat ,  &  excludit  gcncralitcr, 
quodcunquercmedium,  nunquam  ramcn  cenfcaturcxclude- 
rc  implorationcm  olTici;  fupcrioris,vcI  rccurfum  ad  fupcrio  - 
rem.  AIIcgant«in  hanc  rem ,  /.  final  ff.  de  pttit.  hcsred.  1. 1.  §. 
qtutfttum,  yff.de  feparattcn.  hictamen  rccUrfusjrcgulabitur, 
fccundum  quod  rcgulatur  appcllatio  ,  quantum  ad  tcmpus 
cxercitij,&tcrminationis  tim,fecundum  Baldttm  ,  inTraclat. 
d*ftatuti>i. 
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Itcm  fupcrior  adirj  pptcric,  pcrmodum  fupplicationis  ,rc 
priorijiudicis  fcntcntiarcuidcitur,  Sccorrigatur.  Qusc  qui. 
7P  dcm  t  fupplicatio  rcgulahitur,  fccundum  tcrminosappcila- 
tionis,  vbinon  rcpcnturcxprefloiurcconft  turadifFcrentia, 
intcr  fupphcationcm  &appcllat*oncm ,  glojfi  inl.  yniea  C  de 
/entem.  Pr*ftc~t.  Prat;  MenocbXUh  L  dt  arhtr*  iudit.  q.  JZ. 

CAPVT  K 

Dc  temporibas  folcnn  ibu  s ,  vutgo  fo  rmali- 
husfcufacalibusapgcllacionum. 

$  V  M  M  A  R  I  A. 
Quando  olimappeUandum  ,  CT  Wtr* qn*  tempors ,  ftto  iurt 

2« .  %Ab  omnifententUj  gratidmine  tjm  iudicialt  quam  extrai*. 
diciali  intra  10,  dtes^  inttrponendaut  dppeUationcm,  hem£ 
infintcntiii  nuMti  obtineref  qua\  non  mnjcunt  in  rw  in~ 
dicdtam. 

5-      ProMOcatione  interpcfitd ,  afintentid  nttffa,  eag  pronnneidts 

deferta  mimmc  confirmari,  tx  bacjttyentiam,  ne%  tranftn 

inremiudicatam. 
4.     %Andeccndi*m  atrrat.nonevpcc7dto  euentu  conditionis^an  Vf- . 

ro  fieainjmora  fit,  exjpeeldnda,  quoad  txiflai*. 
j*.      Sentemia  fubconditione lata ,  iure  nefubftflat^  an  >erl  pro- 

pter  yitium  pronunciatiotm  nullius  momgnti? . 
Tempora  adappeUandumcomputanda^  exdie fcntentitlatd* 

non exquo  tonditiofintcnti*  extitit,.  cum  rationc  ibidem 

adducja},  id{ pratiudtcm  tonfir)natum. 
J.y    Afintentia  datd.eleclionem, ereditoti ftatim appeUandum  non 

ddiejecuta:  cieclionn  ,  cr  itd.in  SevatuSubaudtx  difini- 

tum  cjfe. . 

f.;     Qui  aduirjarittm  a/udiet  admJfum>it:fupplcmenttmprola\- 

—  ■*  -  • 
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+       tionis  pa/fus  efl  iurare  >  nibilomintu  appeUare poterh ,  ey 
itd  definitum  in  Senatu  Sabaudia. 

f .     An  nonfolum  4  dektione  ,  fed etiamprxfldtioneiurmenti 

dfpeUari  pofiit  ? 

10.  Etidm  in  caufdfeuddti  tempora  prouotationum ftruanda  ejfc* 

11.  lntra  deeendium  appettandum ,  modo  ftientidm  hdbedt  quk 

fententitetontrd/etdt^num.  13,  cr/w.  ll.vbibocdecifn- 
ne  confirmdtur. 

Ili  Differenddm  efieappeUdtionem9  «fententia  dubia  ey  obftura, 
ejr  10.  dies  computdndos}non  ddit feutenti* idutjfedton- 
firmdta,  Vetdeciarata;. 

14.  Tcrtio  prouocanti  qtiomodo  boc  tempm  10.  dierum  compu- 

tandum, 

I J,  Vcrius  efl ipfi  cUrrcre  l  tempore fcienti*,  V  an  idem,  cbtinedt 
in  venditore.  num.  \  6. 

17.  McgantifticntiamftmentU  incumbit  probaretquem fciuif- 

ftfcntcntiam  Uum, 

1 8.  Tcmpm  interponcnda  appctLtioms ,  in prineipio  efl  vtile,  in 

progrcfucontinuum,  adco  yt  nec  pcriudicemminui,net 
prorogari  pofiit,ftcundumius  commurfe,  ey  Conflitutionei 
lmpcrij. 

19.  Confuetudine ,  vclfiatuto,producipofle  tempui  appcUationis. 

20.  Dcccndium  hoc  ita  computandum ,  vt  momentum,  bora%  pun  - 

ftui  ittius  diciy  quofenuntid  tata  efl, confidtremjdfyprtt- 

iudiciis  confirmdtur. 
IX.    Si  quis  in  caufa  defcndaturperProturdtorem,non  tempui  fcien- 

ti<e,fcdfententiatdta  confiderd>tdum>  td^praiudiciiscon- 

firmdtum}esnu}  1$. 
II.    Dectaram  1 1.  %.findl.ff.  qudndo  dppeltandum. 
24.    Decendium  4 temporeftientia  computari,  ft  abfente  Procura- 

tore fententia  Uta  fit, 

15.  ProcurdtornondppeUdnSyfifoluendo  nonfit,  andomino  bent- 

ficium  reflitutionis  ih  integrum  indulgcndumi 

16.  Senttnti*  negatimt  cum  drgumentis. 

Dd   x  27.  Cott' 
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27,    Contrarla  fcnientiaz  dcfenfores.  ej?  Ugem  eo-  pcrtinentium  pr&- 

fidid,  quec  opinio  prdiudicifscotfrmatun 
Z  8.     Quomodo  cognofcatur quem  folucnMo  cffe  nec  ne. 
2 y.    jXominc  alterius tutcrpofta  dppeUam  intra  dcccndium  rati» 

frraridebct,  tdilprxiudicits  confirmattcm. 
30.    An  idem  cbtir.eat  tu  ;ertio.ddha;rente  dhcriui  dppetfdtioni? 
Jt,     /v/M  dccendium  a^rauamh/e  t«m  tudiciali  quam  extraiudi- 

cicliprouocanaum,  quomcdo  id  mteUtgendum.. 
JJ.     Llcg.ns  exemplum grauammts  continuam  caufam  babentit  M 

fcrtur. 

34.     Formula  interponedaj  *ppeUdtionif,quanam  fucrit  dntiquitm. 
3  5.     Jureff  cr  Cfufficere  jt  quis  apud  dcjd  diut,  apf  eUo,  eo$  i$H 
renosvtii 

3  &     Qtjatido  fubicQio  protecliontx  babedturpro  4ppeUatione ,  ff  • 

quidptr  cam  confequatur, 

37>    E*p(ic*tHm  quando ccvfedtur  quis  apudatla  rfeu  ilicidppeU 

/1  .'  •        ■  -     ■  -  . 

are.  . 

3$.    Koninurpofttd appeUatione ,  dpud  dtld ,     Itbcflos dppeMdW 
torioseon/ugiendum  ,  esquomodo  bipetendi,  efconci- 
piendi ftm."  , 
*      %9     Jlpofiolt petendi  funt,  qui  ey  libcUi  dimiffoYij  vounm,  nom 
tamcn  confundcndi  >  cum  libcUis  appellatorik. 

40.  De forma. Itbelloru  m .  fcu  JtpoDoUrnm 

41.  i/lpojlolts  dandii ,  reddendis^ ,  50  dtes  bodieprafcripti,  biq\  3 

diefententia  computandi. 

4  2.    Jn  locum  idutiotm.de  excrccndd  prouotdtione  multt*  indicen-. 

det rdtio  iridetur/ucccfajfe ,  ey  expliuu l,  e*s,  $ .  vlt.  cr  U 
jtf.C  Tbeodofa:  hoc tit. 
43.    *A  fntcntia  dsfinttiudtvcl  intcrlocutoria,*im  defhtitina:  bd- 
bente,bodieJ>iudVoceiauntwenti ,  W  extnterudUo  /*. , 
fcriptis  cumfornid  rcquiftta  appcUandum  cjfe ,  /iV  f  t 1»  f4tf- 
criminalt  illtcl  prouocandum.fccundum  quojdam. 
t8j4*       f0^'*  iudtm      Ql'"Q  habcri  ncqucat,dppclletur,  dutpro- 
tc/jetKfi  corum  boncjinytrhy  nc%  boc  cafu  jtcrandamv 
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*ppeUationem>  intra  dttenttmm  ,  iuditt  coptam  fuifa" 
tiente.  *  . 

4 f.    Confuetudine  eo  rem  deduflam ,  yt  fiue  copia  iudicls fit.fi  ue 
non ,  interpofita  prouscatio ,  coram  publica  pcrfona  fub-  * 
ftflat. 

46.   Priutlegijyt  appeUationes  non  nifi apudipfum  iudicemfarra, 
Valeant ,  rationem  non  haberi.fi  topiam  iudicts  defuifc,aut  > 
metnw  objhttjfe  >  proponatvr ,  ex  con/ulto  Camera  impe- « 


47.  ScbeduUm  appeUationis ,  Jeu  libelium  appeUatorium  porre- 
clum  iudiabui  habertlrim  appeUationis ,  ttnferi^  appeUa- 
tum  infcrtptii  y  hcet  nuUum  inflrkmentum  appeUationis , 
tonfcclum  a  Arotario,  adferatur,  id% praiudiciis  confirma* 
tum,ty»H.46. 

4$    Prouotati  toram  Arotario,  animaduertendum,  vtfcbedula  ap*  <■ 
pcUationisporrigatury  ts*Nourij inftrumemo  confelio  c.t 
membrana ,  infcratHr,  aJiasinualida  eritappeUatio ,  con- 
fttmionibus  impertj *y  praiudiciis  confirmatum,  cum  mt- 
mer.  49. 

50,  «  AUegans  hanc  folennitatem  inflruuHnti  appeUationis  intaU 

locowc  nonobfiruari.audttur.  * 
fU     ln  infhumento  appeUationts  non  requirieyprefiioncmeaufa- 

rum  grauaminnm  regulariter  yJed  ttnorem  autqualuatm.  j 

firitentia  debere  deprchendi. 
f  2.    *4  denegatione  ^ipoflolorum ,  aut  non  reccptione  appeUatio- 

nis  prouotandum  non  cffe* 
f      ScbeduUm appeUationt*  tam ludici  A  QJ^O.ctiamextraiudi- 

cium^uam  ^AD  Q^£.\Jpr^JcmuripoJJ'c,cj' atcnario cte 

iam  dieferiato. 

74*.    Nonre<juiri%  Vt  ItbeUiiSappeUatoriusrcciteturcoramludice,  , 
A  QlfO  nej)  in/cta tur  apptUu  in  hii Jeripris. 

5f •  d  grauaminc  extraiudicialt  y  etia>n  Vim  definitiua  babenie , 
item  ab  cxecutioHibus , in  cafibus permifiis ,  de  turejempcr. 
infmptit  cum  cxprefiione  caufie  .tppcUdnduin, 

Dd    ;  )6.M:> 
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}6.  Abintcrlocutorid  mera,  appcUabili  tdmen  ,  injcriptisdppel- 
Lndum,  exprefiis nomiudtim  cdufi  graudminibus  •  id$ in 
foro  rcceptum. 

57«  In  appcUationc ,  ab  lnterlocutorid ,  nouaj  cdufi,  quam  expreffi 
infiriptis,ddferri  nonpojfunt,  ideo^imcrpofitd  proteftd- 
iio ,  ius  dccUrandi  cdufas  grauaminum ,  «0« fibfifttrcu 

t$.    Sublata  difficultas  ex  cap.  conftitutis,  46.  ext.  boc  tit. 

f$.  In  appellatione  agrauamint ,  49  dlid  cdufi  non  expreffa  in  in  - 
ftrumento  deduci  pofiit  ,fi  dUegdtd  non  fuemt fifficiens  ? 

rfO.  Deture tommuni cdufd dppeUdtionit,ab intcrlocutorid,  corJm 
ludice ,  U  QVO  dUegari ,  yeritas  dutem  Cdufi,  cordm 
ludict,AD  QVEM,probdridebet.  Sufficere  tdmen.fi 
caufi  infiripth  redigantur^  conftet  iudtci  AD  QVEM 
deyeritateillarum* 

61.  Stdtuto  etf  confietudinc  introducipoffe ,  yt  db  JnterlocutorU , 

yittd  yoce,  t?  k  definitiud,  ex  interuaUo ,  yiua  yoct  ,pro- 
uocdripofiit ,  id£  pruiudiciis  confirmatur. 

62,  Cdufi  commijfa,fold  yeritdte mftecldjtem  yt  fimmdtim,  de 

fUno  ef&definidturfolcnnitdtesinterponend*  dppeUdtio- 

nit,  ab  imerlocutorid  remijfas  cenferi. 
65.   Petitio  negttcld  Apoftolcrum  inducit  renuncUtionem  dppeUa  - 

tionis,  &  quU  de  hdc  re  ytroq\  iuredefinitum  fit. 
€4.  Stylo  Cdmera Imperidlis,nec  lApoftolorumpetitionemjiecdp- 

pelldtionis  infinudtionem,  requiri,ts  num.  70. 74,  ey  75, 

>**  hocdtcUratur,quomodoproceddt. 
4f.    tonfultiu4tdmmtfe,dppeuUtkneminfinudri,  adrtuocdnds 

Mitenutd,id^fieripoJfe  etUmtxtrdiudicium. 
6j.  Jnftrumemum  appeUdtionis,per  Notarium  Pontificium  confc- 

tiumanfubfiftdt? 
tf3.    Duplici  dppelidtiont  inttrpofitd ,  in  arbitrio  dppeUantis  tjft , 

ytram  profequi  yelit,  idq\pranndicik  confirmatum. 
69.    L.  fi  quis  libellos,  28.  C.  hoc  tit.  dccUrata. 
71,    2nnouata,pendente  termino}dd  rtcipitruUs  Uplflolos  ,nuUm 

ejfemomentu 

7*  Di- 
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72«   Vittifio  *Apoftokrttmyabinterpretibus  traditd,  an fttbfiftat? 

7$.  Lfciendttm,  6.  ff  boc  tit.  expliutd^ 

76.  Formisla  interkqttendi,  c»m  dautitr  ApeJhB» 

77-  Qgomodopetantttr,  &  conadantttr  Upoftoli. 

78.    AntiquiM.quarationeintroduccbdturappelldtio,  efqttando 

fuerityltimusdiesfatalis. 
7«*   Exprafcripto  ordinationis  Cam  Imp.  quotnam.  menfes  ton- 

ftituufint,  ad introducendam  appellationem: 

80.  Uppeltdns  negligens.in  c6trabendisprocefibtt4,audicndus  non 

oflyfi  reproduclio  citationis  congruifieri  neqneat. 

81.  Comitiitlmperij  deafum,  termino  in  ferias  incidsnte ,  fdtdli- 

bus^pofled  exjfitanttbuiftproduclionem  appcUantiddbuc : 
falttdmeffe.' 

82.  Jln  idem  probandum  ftt.fi  ab  imti*feri4rttm,terminum  exfli~- 

tAffciproponatnr. 
%\.    Comitiis  Impcrij  declaratum ,  an fttfficiat  reprodu  ftio  citatio- 

nisy  verbaltter facla^  cttm  proteflatione diligenti*  &c. 
84.    Scmeflrc  tempus  prafinttttm  introduclioni  dppeUationie,  fe- 

cundumotdinationem  Ckm.  Imp.itudice, *A  QVO, mi- 

nui>  nonautemprorogaripojje^ 
|f.  PrdfixttmtempmaiudHedqtteatUndendMm^MdiegeeonflU 

tutumjub  patna  defertionvu . 
8&    Exigtti  temporis  poft  prafixttm  introdttcend*  dppeHdtioni 

dtem  dccutfi  ex^aqttitate  rationem  non  babcri  id^pranttdi-  • 

iitstonfimatu^yqttamuisftriaaittmrationealittdobtim 
Wfftvidutttr^ 

87.  Temiuttm  legis,  aut  bominis ,  prafinitum ,  iutrodnclioniat- 

pel/ationist  *  ludice fccnndi  iudicii.ex  caufis  proragarip>f^ 
fe>  etiam  vna  tantum  taufa  prorogationis ,  covftitnrv  ;e, 
ytfiatuto  exprefta,  in  eam  rem  elegam  locus  Qimttit  ad : 
fertnrs. 

88.  *An  tufla  canfa prorogationis  fatalium  fit  fi  proponaturca** 

fam  effc  :n  ter*  jiituom/  romtfiiyVeltraf.Jdilauis*. . 
%9*    An  CAuJx^ror  o^tionump  ^jjui  iuftrcnd* jint  l . 

$0.  Nul— 
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?*9&.   NuUam  diUtionem ,  m£  eiufdem prorogationem  abs^  caufk 

cogmtione  conccdcmUm. 
$1.   Intu  tcrminum,  prorogationem  petendam.alias  eo  finito,pcti- 

tio  appellantis,fu  o  periculo fibi  dcccrni  proceffus,  improba- 

tur ,  fed ad  remedium  reftitutionii  in  integrum  ,  cum  caufic 

cognitionc  admittitur  i 
$z.    Quomodo  caufic  rcftitutionii  in  iutegrum  aUcganda. 
9  j.    SoU  impcdimenti  probatio  an  fufficiat,  adimpetrattdam  rcfti- 

tutionem  in  integrum, 
94.   Probatio  impedimenti  quomodo  implcnda,an  iuramento  rcs 

•decidendafit?  yeriui  cft ,  tommittcndam  arbitm  MF- 

dicis. 

9$.  Jnrcftitutionc  in  integrum  animaduertendum ,  ytquatenua 
Cuiui^iuiUfum fit,  eatenui reflitutio fiat. 

$6.  lntcrcjfc  inter  tempui,  quod  quiipctit.fibi  reftitui,&  tcmpm  , 
intra  quod  reftitutio  in  integrum  imploratur. 

97.  Dccifhm ,  pctcnti  reftitutionem  contra  Upfumfatalium,  non 

plui  umporis  cottceM,  quam  re  intcgra  habuerit. 

98,  AppcUatio  cxtrcenda,  mtra  tcmpui,lege  aut fiatuto  prxfixum, 

fub  pecna  defertionii. 
pp,   Vecurfo anno ,  an  pofiit fentcntia exccutioni  mandari,  quafi 
appeUationc defcrta,  t? dcclarata authenu  ciqui,C.  dctem- 
porib.  appelUt. 

100.  Jmpedito  profiqui  appeUationem  >  an  proteftatio  neceJfarU 

IOT.  Si  appcUans,  partim  negligens,partim  impeditui  fuerit ,  anne 
totumbienniumconcedendum  ?  yariein  hacquxfl.fintirt 
Jntcrprctcs ,  ycrius  tamen  ejfe ,  arbitrio  iudicis  hoc  tcmpe- 
randum. 

101.  Jmpcdttus fafto  iudicis,  an  ipfo  iurc  tutus fit,an  yero  eifubue- 

tiiendu  m,  pcr  rcfiitutionem  in  integrum\ 
10$.   Fundamcnta  ittcm»:,  qui ncgant ,  ipfo  iure  tutum, 
104.  oirfumcnta,  cf  *Authorcs  tonturiet partii. 
105*.  NonclU^.-dccUrau. 

<  106.  Con- 
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10 6.  Confimtufinumu ,  iniptditum fatta,  iudicis  tpfc  inre  tu - 

tum  tjfti 

107.  Un  idem  probandnm  Jit ,  f  hnpcdimmum  rtfulut  ex pmt 

nunciji 

I 0$.  Uffirmatiua  opinionh  Atahores,  additis  buim fintmiacon  * 
fidemionibus. 

109.  Ajineproteflatiorepetiu/biscafibusnecefariafu* 

1 10.  Authorcsrqui  iddefendunt,  cum  argumentis. 

m.    Contrariafenterttia  Defenjbres,  cum fuis fundamentis. 
112.    Cbnfirmaufententid  proteflationem faltem  vtilem  tfft. 

Si  impedimentum  ytniat  txparttdpptUantis.quoremtdio  ipfi 
fuccurrendum. 
114.  AppeUansimpedimJaaodppeRatiiffi 

iegibusy  quibtis  idfudderi  vidcwu 
llf.   Quomodofubuenidtur  impedito,  exfatlo  tcrtij. 

116.  ArgumcnuwUges,  quibus  euinci  yidetur ,  tempus  profit*- 

tioniappeUdtionisdcfinitum,  txprejfo  partim  confenfu, 
prorogarinonpojfc. 

117.  Contrdriajentcntiadcfenfores  ,es  argumtnt*. 
itf.    Confuuupriorkfententia  funddmentd. 

II?.  fnteUetJusl^.CdeTemporib.dppeUdt. 

120.  DecUrdU  Qementind.  Qudmdiu,  hoctit. 

121.  Un  fatdlid  4urrdntspropter  interpofitum  cottcordi*  traftd- 

tunu 

122.  Vttlaratur  iudicium  dtscnutorum  fiflert  turfum  ftti- 

lium. 

1*3.   Tempord  dppcUdtionk,  an  minui,  dutfroduciaiudicepof- 
fwt  t 

124.  Leges,  quibus  negatiua  opinio  innitim. 

125.  Refotutio  quaflionis  propoftta. 

I2tf.  Confutdtd  negatiua  opinionis  argumenu. 
117.  lnteUeau5§.fiqmscorJcmuatus,L^f.deyeiudic.  .. 
128.  Temporaprofcutioms  appefat,  in  Confiftoriis  Principum  non 
obJ*rh*ri% 

1  St  iz$.  A? 
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l?9   Argumcnta  Authorum  exiflimantium,  lurt  Canonic$}in/lan  - 

ticc  tcmpora  non  feruari. 
I$o.   Confutatio  huim  opinioms,tS  argumentorum  refolutio. 
%l  u   *An  Minori  currant  tempora  appeUatiQnis.cum  legibus,quibu$ 

ipjo  iure  tutos  ejjc fuaderi  videtur. 
13:.   Temptts  appeUationis  interponettda;,  etiam  Minoribus prafi - 

xnmintcUtgitur. 

133.  Minori  petenti  rejlitutionem  in  intcgrum  contra  omifiionem 
appeUationis ,  quid  incumbendum ,  diuerfa  Dd  fententias 
wargumenta. 

IJ4.  Confirmata  opinio  txijlimantium ,  pratermijfa  aut  neglcfa 

omni  examinatione  Mtnorem  rcjhtuendupt  ejfe. 
I5f .  Si  tonflet ex aclu, de UfiontMtertori probatiQtn Ufionis Mi- 

norem  aUigandum  non  ejfc. 
I  ?  6.   Quid  Minor  pcr  hanc  reftitutionem  confequatur.-  ' 
137.  Mir.oris  rtftitutio  adapptUandum ,  an  profit  Maiorinonap- 

peUantifcualiiscQnfoxtibmUtisjtMttis  Authoyibm  tS  sr- 

gumcntis,  invtramfiparttm, 
1,8.  Fatalia  appcUationum  an  currfint  pauperL,  tfbeneficiHm  hot 

profitconfrtidiuiti. 

139.  Dijttnclio  Interpretumin  bacprdjcntiquaflione. 

140.  Bettignius efie pauperem  audiendum  ejfe,  fi de  xufta  canfa  /ifi- 

gandi  conflet. 

141.  Qujs  dicatur  pauptr}  tS  quomodo  id probetur. . 

CVm  in  intcrponcnda  appcllationc,  folennitates  qu*- 
Jam  rcquirjntur &  ha£tcnu$ complexi timus cauias ,  & 
Ldires,  aquibuseaconceditur:  conuementcr  quoqueape- 
ncndum ,  quae  oblcruatioadhibenda  >  cum  non  fatia  iit,ahcui 
bsncficiumappcllationiidcfcrri,  nifi  Scaliaquxadjfubftan- 
t«  im&foIennitatcmip(iusnece(T?Tiafunt,  interucniant  adco 
vs  fi  -jui J  m  ijs  delidcrctur,  intcrpofica appciiatio.nullmj mo- 
Ci.  ..tift. 

1.»  hocCapitc  quintoitaquc.dcclarandum^quxtcmpora 

p.ouo- 
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prouocationis,  vtloquitur  L6.fkm>§.t./edfifitm,f.debts$ 
fui  notantur  infamia.  aut  folennia  prouocationis ,  yt  in  l.  fiba- 
namyu.  C.  deadminifl.  tut.  &c.  vulgb  fataliaappcllationum, 
conftituta  fint. 

Vtautcm  tantocuidentiusilluftrarihxcmateriadefatali- 
busappellationum  poiTit,fciendumeftjantiquitusrcm  longc 
aIitercomparatamfuiiTc,quamnuncfit,vtinrra patcbit  &hic 
rcpctcndam  fupra  allatam  diftin&ioncm  fcntcntigdcfinitiug» 
&  interlocutoria^  hancquc  rurfus  confidcrandam  &c. 

In  gcncrc  autem  pramittcndum,ab  omni  fcntentia  dcfini- 
tiua  fiue  intcrlocutoria,  grauaminc  tam  iudiciali  quam  cxtra- 
iudiciali  hodie  intra  dcccndium  t  a  dic  latae  fcntentiae  &  illati  x  * 
grauaminis,  ( quamuii  olim  aliud  tcmpus  conftitutum  fucrir, 
vidclicct  in  caufa  propria  intra  biduum ,  in  alicna ,  triduum  , 
/.  i.  §.  biduum,  f.  cum  feq.  ff. quando  appeUandum ,  /.  eos  6.  §.fitu 
C  eod.  Poftca  autcm  intra  5.  dicsappcllandum ,  Paulus  libr  <. 
fentent.  tit.  $3.  cap.propter,  xi.  i.qt  6.  )  intcrponendam  a  ppel- 
lationem,  /.  I.  §.  6.  quod  in  (cMcm\)syff.quandoappe//atidim 
cfc.  authent.  hodie  C.  hoctit.  cap.  figmficauerunt,  $6.  ext.  de  Tcfli-- 
busy  cap.  32.  cum  dileclus,  in  fine^ext.  de  eleftione}cap.  concertationi, 
hoctit.  in  6.  Qementina,  ficut ,  cod.  tit.  Ordinatio  Cam,  Imp, 
par.2.tit  i9  §.Z.  Authorpraiud.Cam.fol.  30.  ibi  tcmpus^io.  dic 
rum&c.  vbi  hocpraeiudicioconfirmat,  quoadextraiudicia- 
lcm  appellationem,  crTilmannm,  de  Benignis,  Pentec.  5.  obfer. 
29. 30.  esr  31.  confirmar  prdeiudici;  s  a  decreto  extraiudiciali  ap- 
pcllandum  cflc,intradcccndium ,  &quidcm  infcriptis,alias 
appellationcm  efficidcfertam. 

Licct  autcm  no  appcllans  a  decrcto  cxtraiudiciali  in tra  dc  - 
ccndium  ab  appcllation  is  rcmcdio  cXcludatur- n  on  tamcn  ab 
ijs  quat  compctunt ad  a£his  im pugnationum,&  hoc eft,quod 
dicitur,  actum  nunquam  tranfire  in  rcm  iudicatam. 

Quod  diximus ,  intra  t  dcccndium  prouocandum ,  idcm  z 
obtinere  ftatuunt  Dd.infcntentijsnuIIis,  vt  dcCurfo  dcccn- 
dio  appdlationi  non  fit  locus ,  Rotatdecif.  48.  in  nouts,  ncc  fuf- 

Ec   2  ficiat 
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ci  jc  probare  nullitatcm  fimplicitc*,  nifi  iuftificet  ipfam  appel- 
lacionem,  probando  Icgitime intcrpofitam,quia  via  clccla  fc- 
q  u  cn  da,  &  modus  agcn  d  i  a  t  tcndcn  d  us  c  i>.  Funcui  in  ctp.  dile- 
ilo,  ext.  bottit.  Tom.  l.  Sjnpb.pjtrt.  L.  VQt9,2  4.  HM  lf  CS  Voto  48* 
num.  ^tumfeq. 

Si  tamcn  t  quis  ex  his  fcntcntij  s  appeIfaucrit,cV  prcjfcriptio- 
nc  fubmotusfit,  quod  non  fecundum  Icgem  prouocauerir, 
ininimc  confirmaturcx  liac  prxfcriptionc  fcntcntia  s  kd  po- 
tfftcaulaabinitioagitari,  Tcxtutclegansin/y?  txpnfim,  19: 
ffboctitul.  Ratio  autem  fuperiorum  cft,  q  iia  fcnrcnoa  polc 
10.  dicsacquiritauthoritatcni  reiiudicatx  &  (llcnrio  kuhCtf* 
iudicatum  confirmaffe  ccnfctur,  IMt.  G.  de  fentent.  qua fim ccr* 
U  quantiutt  cft.  I.  ab  e 0 ,  C  quomodo  tf  qudndo  afk  vy  cum  interu 
tsr  cap.iiQuojdcon/ultdtionemexti  dereiudrcdt4.(^aod  capitu- 
lumdcclarat,  hocdeccndium  romputandum  >cxdrekmcn- 
tiar  iara\  non  cx  dic  fioiti tcrmin i. 

Hinctclcgans  dubitario,  aniddccurratnonexpcftatoe* 
ucntuconditionis ,  v,g.  Si  acloriurauerit,  reum  fibi  dcbcre 
ccntum,reusfoIuat,anne!ocus(it  appeIIationi,a  luramentcv 
prarmro,  poftto.  dictfEt  vidctur  dicendum,rranc  fententianr 
iiulIiusmomcnticiTc)  cumeaconditiona!isfit,^i.  $ btduum> 
ff  quando  tppelltndum,  &  iudicium  impcndcnti  efle  no  pollir, 
/.  non  quemadmodum,  tf.  ff  deiudfcijf,  cum  fimilibus.Sccundo* 
cumiuramcntumhabeat  vim  probationis,  probatioaes  au- 
tcm  infcrri  dcbeant,  anrc  fcntcnciam,  hocautcm  cafu ,  poifc 
fcntcntiamiurcrur,idcftprobationcsinducatur,quodadmit* 
tcndum  non  cft,  cum  ordo  &  folennitt»  iudiciorum  ita  prx- 
poftcrctur,  Dd.  adl.  proldtam,  C  de fententUs,  cf  interlocutionih 
cfc.  Quarcvidcturdicenduni,  fcntentiam  itaj:onceptam,ip(o 
iurc  ciTc  riullam. . 

His  t  cx  eommufii  Dd.  iudftio occurrendom.  Sentcntiam 
latam  fubconditionib.  intunfecus  latis,&  ncgottoprincipali 
coharrentibut  {\iblh\crcy  Bdrtbolus  Sich  irdm*  inl  cum  /*d£x,  G 
defwunu  WinttrlocHtion.  urc.  fauormjH(dj>.innoJfr4,pcal\nm 

tcxu 
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tcxt,  t Yt.  defiftdmrk^  tom.  I.  Synpb: par. 2.  tit.%.  >ot  6.  In.Zvflj, 
^i8uQu!bu*  acccduTextus  vULi.§  biiluumjunclagl.ff.  qu*- 
do  appetlandnm.vb  dicitur,.SW quidtmnon  tflfitbc$nditiontfen- 
unttntia  dictuda ,  (  cr  L  y;  f9$ ttflamtnto ,  ff.  de  excnfittion.  Tn~ 
tor.)  fidfi  fucrit dith  ,  fuid fitt ,  ts  tfl  ytilt^flatimumpora,  t  <td  6* 
appelldndum  compntari  dcbert\& cap.  biduum^  29,  $.  \.Z.q.  S.MCfr 
ita ii  Cam.  Im pcrhli  iudicatum,rcfcrt  Mynfing.  ctnt.  *>  obfij  jv 
fttftet  par.  3.  /i£.  Zdtpnttjfindic.  inttrrog.  capi  13.  $4  vi>i 
idinquadam  cauia  obfcruatum  rcfcrt, 

Etratio  cft,  quodvidclicctafcntcntiaincuentumcondi- 
trotris  conccpta  prouocandumfrt,  infraio.dicsaprolatione 
fcntcnt  ix,nccfrconditroin  morafitcxfpe&a^a,quoadcxiftar* 
quamuis  cnimaclusconditionalisnihil ponatmcllc,  &antc 
implctam  conditioncm  vidcaturnon  confidcran,aut  opcrari, 
cutn  pcr  cam  fufpencUturfcmenria,eacf',  pcndear,tame  quoad 
Kunca£him,conditro  appofita,nofuipcnditdifpofitior»c,quo 
muiusacondrtionalifententia  fit  appellandum ,  cumhuvus- 
modi{ententia,ctiam  pcndcntc  condittone>  ccnfcaturgraua- 
men  infcrrc,  cxquo  cucnirc  poflit  conditio  >  .Lanulottuideat- 
Untatis  par.  2.eap.  12.  limitat.  fo.  nu.  104. 

Huc  pcrtinct,quod  traditur  a  fcntcntia  t data  crc ditori  c!c-  7- 
ftiorem,ftatimappcllandum,nonautc  adicfccutxclcclio- 
ms,quamuis  in  incerco  fit,quod  creditor  fit  cle&urus,/  *bi  au- 
ttm  7f.  §.  %,quiiUud,ffde>trbor.obiipat.mvne.o  tempore5iudcx 
grauamcn  tntuliflcccnfctur,  quo  (ententiamtolrt,  &  iu<tli- 
gcndicrcdiroridedit,  GtdcxFdbriamtSytifaj.titaL  17.  dcfiniu 
fe%ta.  vbi  ita  in  Scnatu Sabaudi*  dcflmtum  rcfcrt.  Quarc  lam 
mde  a  quo  tcmpore  lata  eft  fentcntia,  fub  conditroncappclla- 
rrdebuit,  vndc  flatuitur  a  quibuldam,  ftatim  a  delationc  mra  - 
racnti  cflcappcllandum  ncquccxpc^andurrijdoneeiurctur, 
idq;  cb  cuitandum  pcriur iuin. 

Vrrf  tha?e  traditio  ita  gcneraliter  fntelle£h.  non  pfrcedere 
tidctur  cx  co ,  cjrqui  aduerLnualudtceadmiffam  tn^pbano- 
tti»  lupplciUauu-pafSis  liiiurarc,  exj&cwft  iuramao,  fccunduj> 

Ec   j  camu 
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8  eum  iudicetur,  quiiuraucrit,nihilominusappcllarc  tpoAU 
Quiaquamui*hic  cenfcatur  iudicato  acquicuifle,Sccon(en- 
(um  accommodifTe ,  vt  ica  caufa  dccidatur ,  argumento  l  gene* 
-  ralitcr  C.  dc  rcbtu  crcditi*. 

Sccundb  non  facilefercndumfit,  vt  dc  pcriurio  eius ,  qui 
iurauit,  quarratur ,  /.  vlt.ff.  de  in  litcm  iuran.  lib.  l.  C.  de  reb.  crcd.. 
cumftanrcligiomdcbeat,/  21  quodfi defercnte, ff.de dolo  nuto, 
&  dato  iuramento  nihilaliudquxratur,quam  an  luratum  Gt, 
rcmuTa  qusftioncjandcbcatur,/.  j.  non  crit,  §.  dtto,  2.  ff.dc *#- 
Teiuram&c. 

PcrmifTa  autcm  prouocatione,contrarium  hic  euenirc.ta- 
mcnvtdixi,  ctiam  prxftito  luramcnto ,  appcllatio  non  im- 
probanda,  cum  non  obftantc  appcllationc,  fi  qua?  intcrpofita 
fuiflet ,  iurari  potuiflet,  feuore  probationumneintercidant, 
d.  I  gcneraliter^  ncque  mctuendum  cft,  nc  pcriurij  rcui  fiat,  qui 
iurauit,  namappcllansnon  contenditperiurum  fuiflcaduer- 
larium,  fed  dcfcrricriufiurandumnon  dcbuifTc,  faftumque 
iudirispcrhancappellationemimpugnatur ,  aliasnunquam 
admittcrctur  appellatio,  a  fcntcntiaiuramcntodccifa,quod 
falfum  cft  &  ita  dcfinitum  in  Senam  Sabaudia,  rcfert  Codex  Rh 
BrUnus,  iib,  7.  tit.  19.  defin.  9.  nam  non  folum  adelationc,  fed 

9  ctiam  a  prxftationc  iuramcnti,  appcllari  t  pofle,  (i  id  fimplici- 
citcr  dclatum  fit^  rcfcrt  Mynfingerus^  cent.  f .  obfem.  9  f.  infine,  eS 
ccnt.  !•  obfer.  }9.  cent.  2.  obfi  14.  Tom.  2.  part.z.  yot.^l.  numcr.  u 
Tom.  ^.par.  L  yoto  )x*  num.  I.  Author prttiud.  Cam,  in  t>erbo  iurs- 
«e»w«,/»/.itf4.vbihocipfumpra!iudicijsconnTmat,vidcatur 
Tilman.  de  Benignis,Pentec.  4.  obftf.  Pentccy.  obf.^x.  vbila- 
tiiTimc  traftat,  anadelationc,  itcra  praeftarionc  iurarnen- 
ti,ctfi  ncq^  ab  hisappellatum,afcntcntia  poftcafccuta,prouo- 
cari  poiTir,  <S  Dd<  add.  l.generatiter. 

P*rrb  ,quod  di&um  cft ,  intra  dcccndium,  appcllationcm 
eflcintcrponcndam,  &quidcmabomnibus,  nam&militi- 
bus,licctmultis  priuilegijifubnixis,appellanditcmpora  non 
rcmittuntur ,  /.  qui  fufietlam,  20.  §.  militibtu  cfc,  ff.  boc  titul.  & 
4  omni 
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omnicauia,  tctiam  fcudali,  Glojpt  ejr  Fcudifttinup  finai. tit.   \q  . 
Quo  tcmpore  mtlestsrc.  Alyvftng  cent.  c  obf^.  rnt.f.  Necobftat 
(ap.  r  $.  Sancimtts  Tit.Quotcmpore  mties,  cc.quiaaltumiW.J. 
dc  ippcllationisimerpofitioncfilcntium  ,cum  hocjcmpcra- 
mcr.fjaccipicrAljiii.uiodocondcnnatittcicntiam^habcant  u 
(cnrcntKTcontniplos  tatx,/.i.§  dies.j»  iu  ^&o§.fin.jf.  qttando  ■ 
4.ppeU>tndumy  l.  1.  C  rf<  temporib.appcll.  /.3.  *£c0,  CquQmodoW 
quando  fudex,  l.  ^fi  is  quem,  Cideliberali  aufa,  cap  concertationiy 
boctit.in  6Mynfmg  cent.  1.  obfi.  vbi  rcfcit,in  fine.idem  in  Ca- 
mera  obferuan,  vndc a  fentcs  tia  dubia,vel  obfcura,cbfrercnda 
t?ppc!Iatio,donccdc graujmjncconllcr,- iudicc lonftrman-  lz  . 
tc,  vcldcclarantcfcntcntiam>abhoc4uctcmpoFcconlifmjtai 
veldcclarata*  fententia^dccgndium  computandum,quod^x- 
cmplo  dcclarat,  Mtndanttsy  dc  Proccfitbvsltb.  r.  cap.v.nttm  8« 
Ncc  fuperioribus  obftat  d.  i. 1.  §.  bidttum,  e.ff.Quando  appcllan- 
dum^autbent.  bodit,  C.  hocttt.  A7oudla.  13.  cap.  l  cap  Quoad  con- 
fultatioitcm.  jc. ext.de reiudic.  cum  fimiIibu«.Qu!bus  pailnn  ca- 
uctur,  hoctcmpus  appcllationis ,  a  dic  latxicntcntia? ,  fcu  ciuj 
prolatione  computandum^namilli  tcxtuigcneralioccsfunt,  g|» 
vt  cxcludant  (cientiam-vidti. 

Hocigiturtcmpus,  tatcmporefcicntiar-,  inpraiudicium 
lata^ocfacultatisnumerandum ,  namimpcditoimputari  ni- 
hil  potctit,fiJdoneascaufasalIcgarcpoiTit,  quibus)mpcd;tut 
ron  prouocauit,  inquamrcm  ratiotextu- pondcraripotclt, 
ini.u.  Mies>  §.  quidamy  f .  ff.de  adulteriis ,  in  h  tc  vcrba , 
Qitidamaccufarevoiebataduitertj  mulierem ,  C  poflulabat  ^nefibi  ■ 
eomptttarentur  dtcstyuosin  cuftodiam  feciffet  me  hoc  admittenu  ex- 
ftitit  quimihi.iQ>ttr*diceret  cuiusopintonem.  etntuprobcs  rogoma- 
turiui  mihi  fcrtbai.  R.:fPondit  :  opinionem  tuam ,  cr  Vcrba  iegis  es* 
jenteniia  adiuuant. .  cuipiacuit ,  "Ptties  dics  accttfatori comptttandot 
ejfe,  id  eh\  quibmpotuit ,  accufationis Joicnnia  impiere  l  Qv.irc  fitti 
ditbio  dies  quibus  quis  in  cuflodia  fuittextra  compittationem  wtitw» 
dtcrum  ,  e\tjlimantt  ttbiconftituios  ,  contradui  t;on  dcbuit. 

AnauicuAidanobciQcatinteruo,  m  dilccpuiiuncuwo- 

cari 
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HI4  caripotcft,  an  videliceta  temporcf  fcntcntix,  vclabeodic  , 
quo  a&or.princjpalis  fciuir,  fenrentiam  htam,  an  vcro  a  tcm- 
porepropnxfcicntix,  10.  dicscidem  computandi  fint?Scicn- 
dum  eft,£on  efle  quxflioncm  dc  tcrtio,cui  ncc  ex  natura  cau- 
fx,ncc  rationcfcientix,  fententia  noccat,huicenimnon  cft 
neccfsc  appcllarc,  fcd  rcgula  iuris,  ex  qua  res  intcr  alios  a&a,  a- 
lijinon  prxiudicat,  vtendaeft  ,fcddciIIo  ,  cuifcntcntiaprx- 
iudiciuminferat.dc  quo  fupraww^.  2.  di&um  eft. 

Pro  rcfolutione  propofitx  diiTicultatisconltituo  rcfcrre, 
a  n  tertius  interpofitam  appellationcra  profcqui  velit ,  &  eum 
admittcndum ,  ctiamfi  non  appel  laucrit ,  excmplum  in  Icga- 
tario,  /.  ifimmtk^»  §. 2.  idem  refcripftt ,  l.ftperln/brh,  l^ff.Jjoe 
r/Mtcm  in  emptore.authorcenim  appcilante.Dcindcin  cau  * 
4x  defenfioBc  fufpcttus  vifus  fit,  eum  non  ex  nde  caufam  age- 
rcpehnde  emptori  defenfio  caufx  committenda,ac  (ripfe  ap- 
pcllaflet,  L ab executore,  4  §.  3.  idem ft  emptcr,ff.  koctitul.Sm  au- 
temtertius  principalitCTappellareveht,  vidcbatur  atemporc 
■fcntcn  tix,  eidcm  dcccndium  cornputandum- ca  m  cnim  fen- 
tentia  noceat  tertio ctiam  ignoranti ,  ckfictranfiucntmrem 
iudicatam,  ab  liocdenegandamappcIIandifacultatem.Huc 
accedat ,  tempus  10.  dierutn  fubftitutum  effc  in  locum  bidui 
&  t  ridui,q  uod  olim  dabaturad  appellandum,tcrtium  autcm, 
xmius intereft,  fecunda dic  prouocarc debuiflc,/ 1.  $.  i.fedft *- 
iivs,  ey  $4.  U.  $.  inproprU^eumfeq.  ff.quAtido tppeU&ndum,  hoc- 
que  biduum ,  a  die  fcntcntix  latx ,  computatum  fuuTc  ,7. 1.  §, 
hiduum^.ff.eodm. 

tf  Contrarium  tamen  rcccptum  cft,  G  cnim  ipfis  litigantibut 
dies  t  appcllatio num  computentur ,  a  dic  fcientix ,  iuftiorr  cx 
caufa,  tertio  non  cedent,nifi  ab  illo  tcmpore,qui  nunquam  li- 
ti  adfuic ,  potcrit  itaque  tcrtius,  cui  fcntcntia  nocet cx  natura 
caufx ,  ab  cadcm  appellare ,  intra  dicm ,  ex  quo  fciuit  fcnrrn- 
tiamlatani,proutpluribusconfirmat  Coum.prstt.  qua.fi.cap. 
lf.  nu.  1  cr  4.  vbi  cxiftimat,  aliud  obtincrc  in  vcndiroie,vt  hu- 
■iui  appellatio  admittcnda  non  Ixt ,  nifi  intu  dccctn  cLct  g 
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ab  codic,quocmptorfciucrit,fcntcntiamfuiiTcIatam,  ap- 
pcllct. 

Quod  tamcn  difficultatc  non  carct,  bcnigniui  cnim  vide- 
tur,  vcnditori  terapus  appdlationis  t  non  imputandum,  nifi  x$ 
a  rcrnporc  fcientix,  cafu,  quo  venditor  nomine  cuittioms  te- 
ncrctur ,  /.  ab  executore ,  4.  J.  hcm  fi,  \.ff.  hoctit.  l.io.fi  Parentes, 
CM  Euiclionibus,  vbi  rcfcrtur,cmptorc  non  appeIlante,au£to- 
rem  appcllan  pofle,  ex  quo  autem  tctrrporc ,  an  fcientix,  aut 
verofententixIatxnihilcxpTimitur,  ideoquc  exalijslegibui 
fupplendum,  quibuscauetur,deccmdiesprxr]xos,  appelia- 
tioni,  atemporcfcientixcomputandos  ,iunbus  fupraallc- 
gatis.  . 

Ncc  ad  rcm  faccre  videtur,quod  venditor  veniat  pro  dcfcn- 
fionccmptoris,  &  lufcipcre  tcncatur  caufam  inftatu,  inquo 
repcntur  ,  ncc  ctiam  difFcrcntix  allegarxa  Couarruuk  intcr 
legatarios  &  v  cnditotcs,  lacfi  cnim  fiuc  dircclc  aut  indirccle,fi- 
ue  principalitcr, aut pcr confequcntiam ,  app cliatio  iure im- 
prol>anda  non  cft,  &  quidem  a  tcmporc  fcicntix. 

£x  his  oritur  qaxftio,  cum  2  tcmpore  t  fcicn  tix  intcrpone-  17 
da  fit  appcllatio ,  idque  intclligcndum  de  fcientia  vera &  non 
prxfumpta  ,  Rota,  decifionc,  360.  Cardinalii,  in  cUment.  I.  de  do- 
lo,  zf^ontumacia  ,  Eclinui\,  incap.quoad  confultationem,  ext.de 
re  iudtc.  cui  onus  mcumbat,  probarcqucm  fciuiflc  fentcntiam 
latam,  vcl  non,  &  ratio  fuadcrc vidctur,  vt  fcicntiam  allcgaoti 
taiis  neccffitas  imponatur ,  cum  ignorantia  plcrumq^  prxfu- 
matur,  /.  Verius,  tuff.  de  probationibm,  capit.  prafumitur,  47.  de 
Rcgul.  iur.  in  6. 

Vndeconfiliumeft,  vt  ad  tollendam  hanccxcufationcm 
quis  mittat  authcnticum  cxcmplum  fcntentix  latx,  &  prx- 
fcntibus  fpe&atx  fidci  hominibus ,  illud  infinuare  curct ,  vti 
(uadcnt  Salketm ,  Caflrenfis ,  Sicbardm,  ts  alij,  in  l.  ab  eo,  C  quo- 
modo  &  quando  ludex  esc  .quamuis  ignorantia  iuramcnto  pro- 
bari  poflit,  vt obfcruatum  rtfcrt Rulantm,  far.  y  de  Proccf.iu- 
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dic.ittterroglib.%.cap.  1$.  «w.41.  &  faciuntallcgata*  Gail}lik 
Z.obf^S  nu.iycumfeq. 
\%      Hocitaq-,tcmpui  tappellationisimcrponcridxinprinci- 
pioeritvtile,  in  progrcffucontinuum,&currctdc  momcnto» 
in  momcntum,  vt  ctiam  fcriae  includantur ,  /.  1  C.  de feriit  ncc 
compromilTb  partium,nccpcriudiccm  prorogari  poflit  £/$0/^ 
fa  communitcr approbata ,  in cap.  cum ftt  Romand,  in  yerbo  rc- 
ctfui ,  extr.  hot titul.  ncc  ctiam  minui ,  ita communitcr  obfer- 
uari  rcfcrt  Bardus,  in  Traclatu>  de  Tempore  ytiti,  cap.  5.  num.  4. 
&  probat  Ltncclotm,  deattenutu,  capit.  it.  numer.    4.  fSfef* 
Ordinatio  Camertc  Jmperial.  parte  feeundd.  titul.  2$.  §.  (£ frfel* 
lcn  rtucf)  tii  IC  quod  cxprcfliusftatuiturC?wi>/;5//«/>m;  ^~( 
tifron* babitis,  Artno  tc$2.  f.  JicmWicfc t>nt>$um  Crffr  U  Jf. 
iwi^i,  1^2,  MynftngcWyCenUl.  obf.iZ.vr  cent.%.  obf.  iu  GailJib.U^ 
cbf.itf.nu.ti., 

1$      Confuctudinc  t  tamcn ,  vcl  ftatuto  ,introduci  poflc,  vt  pofe 
dcccm  dics  appcllari  poiTit-  condudituv  aut/jont  glojpc,  inL 
prafcripticne  uC.fi contu  im ,  yehrtilitdtem publicam  esc.  q  ua  m. 
fingularcm deprxdicat  L&ncelottut, de  attentatu,  limitat.50.  nu- 

l0  mer.  164.  Non  timen ,  primadics tapptllationis  computabi- 
turtota,fcdmcmcntum  ,h©ra,pun£hisilliusdici.  v.g.  fen- 
tcntia lata,hora  1  o.anrc •  mcridicm  pri tn o dic mcnfis,)ntcrpo- 
fitaappcllatio,hora  9.  antcmcridicm,  vndccimo  diemcnfii. 
fubfiirct,computando  dcccndium  dc  momento  ad  momen- 
tumyG4iyikixdtf.ip.nH.c.&ita  fuifTein  Cam.  Imp.  rcccptam 
appcllationcm,attcftatur  Author prtiud.  C&m.  fbl.  30.  inyerba* 
appctf.fatalid  tfc.  ibi,    ettam  admiftmw  ejrc.  diilcnticntibus  rc-. 
£tc  rcfpondct  Rulantm.de  Commiffariujib.s.deprocejfu  pofetrs- 
dilio»cm,cap.i$.nu.iyRmc  optimo  iurc  diffis  Comitiisjnno  tcij. 
S.gumanbcrn:r.M  z$i.conmrutum,vtdics  mcnfis&hora. 
Jata? fcnrentia?a&is infcribatur, hiComitiislmperi^ lAnno ip9. . 
babitis,§^\ft&m\\ta\K\)Kf*L^^ 

Vcrum,qqxftioniseflj  Procuratorc  cx!ftetcapuda£fca,co<k  - 
Zx,  no"  pr.puocantc,an  poft io.  dics  tparj a  J*ta  icntcntia  prouo- 
carcpoflit?  Omilla 
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OmifTa  longiorc  inueftigationcvidctur  hanc  quaeftionem 
decifam  cffr,  in  l,  I .  %.finali.ff.quando  appelUndttm,  iuncla  l.  4. 
ab  executorc ,  §.fccttndo.  aliofff.boc  titul.  in  harc vcrba. Quod au- 
temdicitur,  abfentcm  poffe  prouocare ,  ex  quofeit+fic  accipit,  ft  non 
in  cdttft  per  Procuratorem  defcnfus  tft,  nam  ft  ille  non pmtocauit, 
difficileeftyvt  hicaudiatur.  Quo  verbo,  Otyjfc/Vejdubiumcfr, 
quidvetitLC.  fimilismodusfoquendi  eft,  \nl.i.§.inj}eciey 
tbi  dlfficilius  Crtditori,  ff.  dcpignoribus  <fc.  &  in  l.  fiftne,  21.  §.fi 
in  ftipuUtiontmy  7.  ff.  rem  ratam  baberi. 

Vcrum  Iuris  Confulti  foliti  erant,  fententfam  fuam,fi  quid 
difficultatis,  aut  dubij  fubeflet ,  honeftis  vcrbis  cxprimcre ,  vti 
animaducrtit  Duarenus^kb.  2.  difbutat.  cap.  ir,  yti ind.  §.  fitml. 
ficit  Vlpianus ,cuius  fcntcntia  cft,  difficilcdominumaudiri, 
«deltvtatemporc  fcicntiacappcilarcpoffit,  namhonadmic- 
titur  polt  10.  dics,  a  tcmporc  prolatx  fentcntix,  nifi  caufa  co  - 
gnita  Ihnmannus  Hartmanni,  tit.  19.  obf.y  Codex  Fabxlanus ,  Ub» 
7.  ttt.  16.  definit.  ZJ. 

Ncc  amplcctcnda  mtcrprctatio  i-Etcbinel  ,add.  §.  vlt.lib, 
10.  lUufl.controu.  tap.  97.Exiftimantis,procuratore  contumacac 
cxiftente,pcrindeeflc,ac  fi  nori  fueritdcfcnfus,per  Procuraro- 
rc,idcoq-,adiefcntentixappelIari  pofTc,  cum  hancintcrprcta- 
tionc  v/t.non  rccipiat,vt  patetconfiderati.  Itaq,  fiquispcr 
Piocuratorc  defcndatur,io.diesarccitationcfcntctiaEnumc- 
randi  funt,  4apantcrioremy2%.ytrf.Sancimm,z  q.  6.q uia  Procura- 
toris  ncgligentia  in  non  appellando,  nocct  domino,  Grau.  ad 
Ga i7,fo»r/.45.vbi  authoritatib.  &  prariudicijsidconfirmatim- 
putari  dcbet  domino,  qui  tali  commifit  fua  negotia,7. 25.  trnn 
mandatoff.dtMinoribusjix.ix.zk  in  caufaquistpcrProcuratorem 
dcfcn(ustit,tempu$  fcntentiaeconfidcrari,  priiudicijs  Camcr. 
Imp.  confamzt  RuUntus.par.}.  lib.%.  deprocelf.  iud.intcrrog.cap, 
1$  nH.^l.VerfifibabuitProcuratorcm cfctom  f.Synpb. rclatioiut.z. 

Quodcbproduatur ,  ctiamfiallegarctur,  Procuratorcm 
non  fujffc  aufum,  mctu  carccrisappcllare ,  nam  poft  dccem 
dtcs  intcrpofita  appellatio  non  rccipicnda ,  quia  Procurator 
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potuit,  coram  Notario&tcftibus,  finc  periculo  prouocare, 
aut  vti  bcncficio  /.  2.  C  de  bis,  quipermetum  iudicis  ejrc.  L  f.  cum 
qnidam,f.  hoctit.cap.fin.ext.  eod.  & hac rationc  proccfTus  dcne- 
gatus,  rcfcrtur  Tom.  i, Synph  par.  i.tit.  17.  fol.  311.  ibi D.  R  pc- 
titos  csc.  caufa  cognita  tamcn  audicndus  t  eft,  ctiamfi  quis  dc- 
fcnuatur  in  taufa ,  pcr  Procuratorcm ,  in  cuius  cognitionc  hoc 
vcrfabuur,  vt  fiproponatur,  abfcntc  Procuratorc  latam  eiic 
fcntcntiam ,  tuncdecendium  atemporcfcientia  computan- 
dum ,  Mynfing.  cent.  2.  obj.  2.  circa  fincm,  tom.  4.  Synpb.  par.  1. 
voto  co.  circa  principium. 

Sccundo  ftatuitur  aquibufdam,  conftitutoProcuratore, 
tantumadvnuma£tum,  dominumadiefcicntizprouocarc 
poiTe, 

25-  Tcrtia  dcclaratio  cft ,  fi  Procuratorcm  noaappellantem, 
non  folucndocfic  dicatur,  Ln.ita%Fullo)  f.defiirtuyLfin.§. 
plane\{J.  dceoperquemfatlum  Wc.  hic  cnim  dominum  reftituc- 
dum  c(k,GailJtb.h  ob/er.  4*.  tmm.  7.  vbi  rcfert,hoccafu ,  do- 
minononcurrcrctcmpusdcccnd») ,  nifi  a  tcmporc  fcicntiac 
fcntcntix  latar.. 

Ahj  addunt,probandum  fc  Ixfum  fcntcntia ,  id  cft  bonum 
ius  in  caufa  foucrc ,  Lancelottus,  deattentam  part.  2.  capit.  14. 
tium.  4. 

26*  Ponb,  cumquidamabhocin  foro  rcccpta  tfcntentiadi- 
fcedant.  Pnmo,  quod  nullo  iurcharcreftitutio  in  intcgrum 
domino  conccdatur.  Sccundo',  tibi  imputct  ,  cjui  huic 
fua  ncgotia,  &  non  mclioris  fortuDaccotnmiferit.  Tcrtio, 
/. ita^Fullo^ alium cafum  conccptum  clTe,  &</.  l.fin.  §.pta- 
ne}  non  dcdolo  Procuratoris,.fcd altcrius  loqui  &c.  Idco  rcs 
paulo  alitcr  dirigcnda  vidctur.  fi  itaq-,  conftct  coliufioncm  in- 
tercdTi!rc3tuncProcuratormandatitcncbitur,/.«r/,ror/zr4fcre, 
11  Cod.  mandati ,  l.fi  Procurator,  10.  C  de  Procurat.  l.qui,  46.  §. 
Procurator.ff.  eod. 

Sin  autcm  Procurator  foluendo  non  fit ,  a£ho  dc  dolo 
danda  eft,  Texjtngulam ,  in  /.  8  fi  Procamonm ,  §,  \.fcd  ctfi}  ff. 
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mandati ,  /.  &  eleganter ,  7.  §.  Q.  y?  r/0/0  malo.ff.  dedolo  malo,  ncq; 
refticuendus  Dominus  videtur ;  nam  vbi  huic  rcmedio  locus 
cft,  non  competitafho  de  dolo,  /.  t.  J.  r.  idem  Pomponitu  re- 
/<?r*  ,ff.  dedolo  malo.Ncc  obftac  /.  diuus,  §.l  j^.  </c  ** integ.  reflimu 
ibi ,  ctoriAf  deceptu fine  culpa /ua  ,  maxime fiframab adurfano  in  - 
teruenerit.fuccurri  oportebit,  cum  etiam  de  dolo  malo  aclio  compete- 
refoleat ,  C7  boni  Prxtorh  efl ,  potius  reflituere  litem,  vt  ratio  ejr  a- 
quitas pofloJabittfuamaftionem  famofam  conflituercctfc.  quia  hoc 
proccdic,  vtd  §.  iofinuat,cumratio&£quitasidpoftulac.  In 
propofica  autcm  fa£ci  fpecie,  I^cm  ipfam  non  conccdercpa- 
tct  ex  d,  §.  ufed ctfi per coliufionem  cTt.  nccrationem,  ne  coJlu- 
fio  aducrlanj  lmpunita  mancat. 

Sinautem  &hunct  nonfoIucndoefTc  proponamus,  fane 
dominum  rcftitucndum puto  ,  exratione/.  jftn.  §.plane,\.ff. 
deeo  perquemfaclumeyc.  Quamuij  eninW.  §.  loquatur  dcco, 
cjui  dolo  fcecnt,  quo  minus  in  iudicio  (iftatur,  camen  ratio  ibi- 
dem  allcgata,  videlicct,  aquum  erit ,  aduerfui  ipfum  reum  reflitu- 
toriam  aclionemcompetere.ne  propter dolumaiiemimrrui  lucrum  fi- 
tiat ,  cfaftor  damno  affrciatur.  Ad  hanc,  &  fimilcs  fpecies ,  ac- 
commodari  potcrit,  &  argumcnto  L  cnmmandato>  24.jf.de 
Minorib.  Nccad  rcm  facit,  domino  imputandum  tali  fua  nc- 
gotia  committcn:i ;  qjid  cmm  (1  Procurator  ab  inicio  fuenc 
ioluendo,&jncdio  temporc  calamitas  iptl  infignisvel  magna 
inopiaaccidcrit,aliaq-,  intcrueniant,  quee  Dominurna  negli- 
gentia  defcndant >  humanior  fanecligcnda  fcntcntia  cft  ,  quae 
domino  ,  in  integrum  rcftitunonis  bencficio  fubucnit,  cui 
fubfcnbicg/o^T  in  cap.  2,  in  Verbo  negligtvtia.  ext.  de  w  integ.re- 
flitut.  Etauchores,  quoscitat  Gailjib.i.cbfl^f.  vbi  num.  9.  in 
Camcra  Imper.  citationcs  ad  vidcndum  rcftitui,  dcccrni  refei  t,ll 
narrctur  Procuratorcm  non  cfte  fulucndo.  Et  praiudicijs  con- 
firmat  Rulant.  par.  3.  hb.  *).  dcrcmed.  confruand.  cap,  15.  tium.  II. 
tom  2.  Syupb.par.  1.  ttoto  1%.  nu.  to.  cumfcq. 

Procuratorcm  t  autcm  folucn  docfij,necne,aIiquand6  in 
iurc,& rcinacuraconllftit,  v.g.  (\ :  .iilafuericmammonialis, 
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/ftatus  infamix,autaItcriusrci,qu3C  nonrecipitffftirriationern 
•pecuniariam,  hoc  cafu ,  rcftitutio  ftatim ,  absque  vltcriori  dif* 
cuiTmnc,concedi  pottt\Salicetw.in  autbent.hodie,  ibidcnx  Bal- 
dus<C.hoc tit. Aliquando  in  fa&omero  confiilit,  quandoagituc 
adrcm  pccunianam,tuBCpcrcxcuflioncmcxplorandumfol- 
ucndo  (itnccnc. 

Excuticnda  hic,  &  alia  quxftio,an  appcllatio  tcrtij  nomine 
alrcrius ,  absq,  fpcciali  mandatoi  admittcnda  fit?mouct  dubi- 
tationcm,quoda£hisiudiciarij  legitirae  fieridebcant,pcrper- 
fonas  fpccialc  snandatum  habf  ntcs.  \ 
19      Verum,fi  dc  ratificationc  conftct,cuius  nominc  intcrpofita.  * 
appdlatio3&quidcm  intratdcccndium,ca  non  improbanda. 
Dico,wifr4  dcccndium,  quiaratificatio  ficridcbct,intratcmpus 
lcgitimum ,  fiue  vt  Dd.  loquuntur,  tcmpus  habilc,  /.  bonorum, 
24.  /.  rem  ratam  baberi,  l.  86.  Pdnnonius>ff.  de  acquirenda  haredit. 
I,  f.  eumfi''  famiiias,  in fineprincipij,  ff.  quisordo  in  poffefiionihui 
/eruetur.Et  hanc  dottrinam  prxiudicijs  confirmat*/**Mor^r*- 
iud.  Cam.  inyerbodppeUMiOmsmateriaiiaifol^.infine^Mlantus, 
par.  ] .  lib.  8.  de pocefkiudie.  interrog.  cdp.  13 .  nu.  2  6.  ycrf. fi ftatim 
docueriu  tom.  4.  Synpb.  par.  1.  yoto,  fl.  mt.  64,  yerfic.  drinde7& 
tom.  e.  Synpb.  fol.  290  ibi  yotum  in  cdufa. 
30      ldcm  iudicium  clTc  crcditur  in  t  tcrtio,  vt  hic  fi  altcrius  ap- 
pcllationi  adharrcrc  vclit,  prartcritis  jo.  diebus  fruftra  ratam 
habeat,prouocationem  perthum  intorpofitam,Tfx.  cumglof. 
nt  cdp.  circd,  in  ytrbo  adb*renteS)  de  Eleclione ,  V*  4.  &  cap.  ttonfo 
tentj  50, 2.  q .  6. iuntla l  nonfolcnt,  ff.de appeU.recip.in  yerbtsyquod 
moxrdtumbabetur,  Gail, lib. L obfiiz. hu,j.  Et ratio  hxcconfi- 
derari  poterit,quodeadcm  fo!ennitas,qu£in  a&u  conficicndo 
ncccflaria  fir,rcquiraturin  adusratificationc,^»/^  intratt. 
deexecutionibm.eap.  44.  §,  c.  quodipfum  probatdccifionibus 
/         Grcgorius  Tholaf.  tracl.  partit.  Iur.  Canon.  lib.  f.  tit.  15,  <ap.  4 .  lit. 
C.  w  medio,  l Jicct  rcpugnct  Hartmamm  Hartmannipraft.  quaft. 
th.e.obf  ro.quam  controucrfiam  componcrc  vidctur  Grajuam, 
ad  Gail,  concL  lil,  confid,  2.) 
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His  autem  cafibus  dccendium  rurfus  computandum ,  non 
atemporclatxfcntcntiz,  fed  a  quo  ce>£nou;tfentcntiam  la- 
Um>Marantd,pdr.6  boctit.dcappeS.nu.2lS. Rcceptum  cnim  t%. 
a  fcntcntia  contra  alium  lata ,  furHccrc,  vt  intra  dcccndium 
cxdicfnotiticappellctjj^cuiusintcrcft.Nccobftabitjquod  co-  ^ 
dcmnatusintra  lo.diesnon  appellaucnt,cumappelladitcm- 
pora  non  cui  rant,nifi  a  dic  fcicntia?,G></<a  Fabr.  &b,  7.  titul.  26. 
defin.  10.  vbi,ita  itt  Sendtu  Sabdudix  <\zhr\\t\m\  rcfcrt. 

Qubb  di&a  lunt  dc  tcmporc  appcllationiiintcrponcndce ,  a 
fcntcntiadefinitiua,fiucintcrJocutoria  Iata>  tramfcrcnda,  t  &.  32 
obferuanda ,  in  grauamine  tam  iudiciali,  quam  extraiudiciali 
illato,  adicnimirumgrauaminis,intra  dccendiumeiTcappeU 
landum. 

Qyod  cum  hoctempcramcntointcIIigendum,ilgrauamc, 
ilr  momentancum  ,  a grauaminc cnim  iucccffiuo,  quam  diii . 
ilhiddurat,  (inchuius  temporisprarlnitionc,  appcllatur,  cdp.. 
expdr.  47.  ext.  boc  tit.  ibidem  Canonifl*,  Mardntd,  hoc  tit.  de  dp- 
pclldU  nu.2\6.  Gdil,Ubi\.obf.\\$.  nu.lf.  Lancdottui  dcattcn- 
tdtis,cdp.i2Jimitdt.co.nuA^E.Gfi(\u\t  dteturzd  locum  non 
tutum,potent,inquit  Text.in  d.cdp.^jtxpdrte  Wc.quotiesadil- 
los  /udices  yos  euocari  contigerit,  ad  quorum  prttfehtidmyobis  peri- 
aUofum  efl  irejtbereappellari)  niftiudex pronunciet  locum  tutum  ef- 
/f,Tcx.finguIari$,/»M^7.  V enerdbilibui$porro\  yerf/ed ft  iudex 
pybnunciafjet  Wc.  defentent  excommun.in  6.  iuncto</  cap  exparte, 
47, ext.  hoc.tit.  vbj difertc  habctur, uiudcx  pronuncict  locum . « 
fccurum,  lata  intcrlocutoria  ,  nonappcllantemmtradeccn- 
dium,  nullatcnusaudicndum. 

Aliud  t&  elegans  excmplum  grauamirris  continnacaufam  \y. 
habentis,  cxt2tapuchslutborempraiud.  Cam.  intcrbo ,appeDare<t 
quibusyfoL  34.ibi,3fet)K  3uwrfcfytfft  IC  vt  publico  Ediclo 
Principis ,interdi&a  vcnationc  Nobilibus,  ciusqj  rci  nominc 
ir.tcrpoftta  appdlationc,  tcmponbusqjprouocationum  rra- 
clo  ncgotio,cum  PriBcipetranfa6tis,cx  mtcgro  appellanpof- 
fit,  cum  grauamen  ex  edi&o  coiaUnu*in  caufam  kabcat ,  &  i J 
de  prafenudurit  <5cc* . .  Sccun- .  - 
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Secundo,  ad  formam  interponcndxappellationis  requiri- 
tur ,  vt  viua  vocc  incontincnti,  ex  intcruallo  infcriptis  appcU 
lctur. 

Xluod,  vt  dilucidius  apparcrc  poflit,  non  abs  rc  mcfa- 
£turumduxi,fi,  quiratione  antiquitusappcllatum  fuerit  & 
quid  hodic  rcccptum  fit,  cxplanarcm. 

ExLiuio  itaq^conftat,  formulam  appcllationis  intcrpo- 
34  ncnda:  fui  fte,proHoco  ,]yelappeUo,\\b.  z.  Confnles fioliari  homt- 
nem>  cf  virgat  expcdiri  iubent,  ProHOco}m(]u\t  Volero,  adpopulum, 
&  lib.  i.  decad.  i.  ibi  P.  Horatij}  tibi  per  duellioncm  indico,  l  liftor 
coUiga  nunus  \  tum  Horatius,authoreTulloClcmcnteLegii 
intcrprctc,  Prouoco,  inquit,  cflib.$.  dejlppio,  dcquofupra 
mcntioocm  fccimus,  ibi  ,  fi  indifta  caufa,  in  vincula ducatur , 
itcrum  feadTribunosplebisappclIarc,quod  fiTribuni  plcbis 
eodcm  fcedereobligatos  fc  fatcantur ,  aitSc  prouocarcad  po- 
pulum.  Seneca,Ub\tontroHerf.  Scruus,  qui  Domino  xgrotanti, 
vcncnum  pctcnti  dcncgabat,  qua  dc  caufa  iratus  Dominus,te- 
ftamcnto  caucrat,  vt  crucifigcrctur,  ad  Tnbuoos  plcbis,&  ipsa 
Legcm  Corneliam  devcncficijs  prouocans,  Lcxait,  teappeUo> 
alias,  &  plurcs  authoritates,  in  hanc  rem ,  rcfcrt  Brifjonius  t  de 
FomuL  Roman.  Imper.  lib.  <.fol.  mibi ,  46C.  ibi  uterum  a/udice 
cfc. 

#  Deiure ff :  cr  C.  fiquis  apuda&atappcllauerit,  fatiscft,G 
dicat  appcHo ,  l.fcdfirz.  ff.  hoctit.  1. 14.  litigatoribui ,  Cod.  eodem, 
quo  iurc&nuncvtimur,  idq^fufficiat,  vtadiudiccm  appel- 
lationis,  caufac  cognitio  dcuoluatur,  Codex  Fabr.  lib.  7.  tit.  z6. 
definit.  11* 

In  Iure  Canonico  autcm  rcpcritur  &  alius  modus  appclla- 
di,  fa£fco  ipfo,  vcluti,itinere arrcpto,vcrfus Romanam  Eccle- 
C\m,cap  diiecli^i.cxt.hoctit.  vcl  implorato  Patrocinio  Sum- 
mi  Pontificis, cap. 54.  ad audientiam}ext.hoctit.  modo  illa fub . 
16  ie&io  protc£lionistinfinuctur,intratempusdebitum, &co- 
tra  certurngrauamen:  namgcneralis  prote&io  noneximita 
proprij  iudias  iurisdi&ionc,  tcxt,  clegans,  in  cap.  exfart.  1 8  ext. 

dcPri- 
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de  Piuilsgiis.  Hincilludgcnusdtplomatis  principalis,quoquis 
fc,  luaq,  omnia,  in  Principis  protectionem ,  ctiam  fpecialem 
infinuar,  de  ordinaria  infcriorum  f  udicum  iurisdiclionc  nihil 
detrahir,  CodexFabr lib.$  tit.  n.definit  c. 

Verum,tqujeftionisadmodum  cftcontrouerfa:,  quando  yj 
quisdicatur,apud  A&aappellare,fiuevtait/.  14.  litigatoribm , 
C  ho:  tit.  llico  appcllare. 

Qua  in  re,omiffisdiuerfis  opinionibus,dequibus  Mdrant. 
hoctit.deappcll.num.  137.  SilurisCom.definitionemintuca 
mur,  prxfcrenda  vidctur,  opinio  cxiftimantium,quod  incon- 
tincnti  dicatur  appcllari ,  iudicc  fcdentc  pro  tribunali ,  ctiamfi 
diuertcritadaIiOsaclus,dummodb  codcmdicfiat,pondera- 
ta,  /.  c.  afintcntia,  §.  f  fiquisff.  hoctit.  Si  quit,  inquit  Textus^p- 
io  dic  mrcr  acta,  vuce  appcllauit,  hoc  ci  fuffiat,  &c.  &  faciunt 
n o tata  ad l  diuus,  7  ff.  de in  integ  reflit. 

Comrnunistarn.cn  opinio,  qua  rcccptum,incontincnti 
cenfcri  prouocatum ,  fi  m  puncto  latae  (cntentia?  prouocctur, 
nccada!iosa£tusdiuertatur,repudiandanon  eft,quxconfir- 
maturab  hnpcratore  Maximiliano,  Conflitut.  'Xion £>r&= 

nungfrr^ofawn  x.  Am»\\xz>w*l.  &on  i2(pp(0cuton 

%ljtt  umcntnt  IC  inprimip.  verfic.  HbctVOn  Ctnff  if.in  haec 

verba ,  3frcr  von  ftncr  gntmttfypl/ tiauon  $tt  appdliun/ 
mtfct  wrbottrn  /  ma$  rbnau/ftwtfung&rr&rfacV  audj 
r&n  ©djriflft/  fonUtnmi\nkliif<awtUmmtUn/tDoto& 
im  $K$fta\if<n/ md}(t6ifnun$  brr3fa$ty(/ fo*  ificfyc 
taun  ^uantcvn  ©acljcn  grtfriftcn  wWgf  fcfycfct  **f- 

Sin  autem  tintcra8anonappeIIctur,adlibcllo>appelIa-  38 
toriosrecurrcndumcrat,  dc  IurcCommunicnim  omnisap- 
pcllatio coram Iud:cc ficri  dcbet, aut  voccaut  libello ci dato, 
dies.cnmfcq.jf.  Qnando  Appetl*ndum>  /.  c.  afententia,  §.  $.fi 
quisipfo >l.cum quiddm>  j .  ff .  hoc tit  adquos  dandos,biduum, 
vcl  tnduum  computabatur,<£  §.  f.fiquis  c^f.Hi  verb  libclli  ap- 
pcIlatonj,quiIudici  A  Qyo  dabantur,ficopiacius  fucrit,</. 
/.  7,f«wf/^4W,autfiipfius,A(ivoappeIIauit,adcunciifaail 
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tatcin  non  habuir,ei  Ad  Qy  e  m  prouocarum  dabanrur./.i.?. 
di:s  cumaliquot  feq.  vbidcclararur,  adeundi  luuicu  faculrarcm 
fa&Q.ff.quando+ppclland.  ita  concipicndi  cranr,vr  habcrct  fcn- 
ptum,quisappcllet,aducuusquem,&aquafcntcnr]a>/.i.^  fin. 
Iibefli.ff.6oc  */>»Etproprcrh£c  omifla^appellarioncm  dcfcrtam 
pronunciatam  rcfcrt  Autborprxind.  Ca:n.  in  ycrbo ,  appeUatio  m 
/criptis,fo{.  i9  ibi,  quamlo  appeltaturcrc.  non  tamcn ncccflce- 
rac,in  libcllu  fjgnificarc ,  a  ijua partc fcntcntia? appcllarctur,  L 
appellanti ^.\ff.  boc tit. 

Porro,t  intcrpoiita  appcllarione,  litcrardandaeabeo  aquo 
appcllatum,  adcum,  qui  dcappcllationc  cogituruscrat,  quas 
]iterasdimiforiastfcu  Apoftoiosappellant./.Wi*  ff.de Jibc&t* 
djmiffbriiU Lucius  $ff.  de  turc fifciy Paului/tb.fententiar.  j.tit^d\* 
vcl  iibclh  dimilTorij,aUt  fccundum  CHtaciumylib.i\.obfcap.  29, 
rclationcs  dicuntur,  ficditti,  quodpcreoscaufaadcum,qui 
ap  pc  I  latus  ett  .dimittatur  /  dimifforia, 106.  jfdc  ycrk  fignific. qui 
tamen  non  confundcndi  cum  Iibcllisappellatonjs. 

ScnfusautcmtIitvrarumtaliscrat,appcIlaH*c(puta)Lucium 
Titium,a  lcntcntia  il!ius;,quae  intcnllos  di&aehV 
ff.  dc  libellUdimiffbr.  &  petcnda*  crant  inftantcf  ,  &  facpius,  ctfi 
non  accipicbat,idipfum  conreftandum,  dJ.vmca,§.final.  nam 
inlhntiam  rcpcrcnris  dimilTonas  conftitutioncs  dcfidcrabar, 
vndcfipcripfumnon  fteterir,fcd  per  ludicem^./ Wf4 /.  fiap- 
pellationcm^uC  boctit.  aut  pcr  tabel!arium,cui  Apoftoh  pcrfc- 
rcndi  dati  funt,  /.  c./»r<t/ex,  Cod.  hoctit.  zquum  crat ,  nc  hoeac- 
cipicnti  ooceat  acopicndis  deniquc,  &  rcddcndis  A poftolis , 
olim  prxfcripticrantquinq;  dies,  cap.  22.  propter  cap.i^.  abeo, 
z  q  rf.Sc  ijs  redditis,  intcrahos  quirqvdies,caurio  crat  intcrpo 
nenda.deprarftanda  pcena,fiappcIlatorappcllationcdcfcrunV 
fet.vel  ticumnon  luiTeappcllailcpronunciatum  ciTet,^//  con- 
flatex  Paulo,  Itbr./entcnt  f  titul.  36.  Cuiacio,  libr.  14.  obfcr.  cap„ 
29.  Sin  autcm  ludcxappcllarionem  non  recipjcbar,opmio- 
ncm  fuamconfcftim  pcrrelarionem  manifeftare,  &  caufam 
pLoquanonrcccpcntappcllationc,  eiusq,  cxcmplumliti&t- 
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tori  edcrc  cogcbatur,  lfciendum,6  f.  deappelLrecip.vclnonli}. 
a  Proconfulibusy  C.  boc tit.  Hinc  Preccs  refutatoriae,vei  Iibclli  rc- 
futatorij  nati,  /.  i.  C.  de  relation.  Cuiacius}  lib.zi.  obfcap.ft  quoi 
pcrperamcommunitcr  vocantlibcllos  rcfutatonos ,  vtinfra 
latius  patcbit.  * 

Et  hsecdcantiquibus  folcnnib.  appcliationum  fuffcccrintj 
confequenscft,  vt  inquiramus,quo  iurenunc  vtamur. 

Et  in  primis  fciendum,  t  hodic  Apoftolis  dandis, reddcn-  41 
disq  j  cx  conftitutionib.  30.  dieiprscfcipfos  tfalludicibus,  24, 
C.boctit  cap. ab eo.6.hoctit.in  6.  cosq,  a dic  fcntentia* computa- 
&0%>d.l.iHdicibus.  Maranta  boc tit.nu  210. quac  fcn tcn tia  crcbrius 
rcccpta  eft,tcftc  Mynfing.  cent  4  obftf. 

Sunihter ,  t  ncc  cautionc  dc  cxerccnda  prcuocationc  prae-  42 
bcndamerti,  hanccnimfponfionum  fcucautJonumantiqua 
obferuationcm,vidcntur fuftuljirclir.pcratorcj, inl.  eos&rtu  • 
Cboc tit  3c  in  locum  cautionis,"ea  vidctur  indiccndx  prouoca- 
tibus  mulctac.ratio fucceiTiiTc,dc qua*;//. 43.  C.Tbeodofiano, de 
^^.vbidicitunprouocantibusmuldasifiiuexnoftrisdccrc- 
tis,non  patimur  imponi,id  eft,non  litigatorum  amphus  arbi- 
trio,ftatucndas  cffc  inkifte  prouocantium  poenas,fcd  maioru , 
qui<icappcIIatione<ognofcut,  iudicum  decretis,  qux  mul£U 
prouocantibas  impofita,praciudiciaiis  appcllatur,  L  44.  /.  50.  L 

C.  Ibeodofhoc  tit.  quodea,propterpraeiudicium,idcft,rcm 
iudicatarn  prius,&  tcmercappeIlatam,indiccrctur,proutmul- 
tis  authoritat.  confirmat  lacobus R*uarduj3Iib.$.  cap.xo.  nu.j.  & 
alujuul  Cuiacitts  lib.u  obfcap.  ft.infine. 

Eadcm  ratione,  t  fi  mtcrponcturappcllatio ,  a  definitiua  43 
fentcntia,vcHntcr!ocutoria  vimdcfinitiu£habcnte,iniudicio, 
viua  voce  incontinenti,idq,  a£tis  infercndum,vt  Comitiislmpe- 
tij.Anno  1523. J.  gutrt  AnDfrn  icfol.mihi ,132  Sancitum,  Myn- 
fing.cent.^  obfif.circaprincipium,  Maran.boc  tit  parte  6  num.i$6. 
Sincxtraiudiciumjinfcnptisappcllandumjfeu  vtl.  C.  loquu- 
tur,ad  hbcllosappcllatoriosconfugiendum,  /.  afententia^. 
§  f  fi  qnii  Jf  boc tit,  Quamuis  in  caufa  cnminali  ilicb  appcllan- 
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dum,  ncc  lapfum  deccndij  cxfpc&andum^eximmet  Codtx  Fa- 
brian.  lib.  j.  tit.  26.  definit.  21.  Et  ita  confuctudinc  rcccptum 
eflc,  ukrtluliM  Clarus  inpraclica  crimin.  q.  96.  num.  1.  cum  fcq. 
aiiasin  omni  caufa  fccundum  IusCommune,  intradeccm 
dies,cxinteruallo ,  infcriptisappellaripoteft,  /. litigatoribus , 
14.  C.  hoctit.ibid.  Dd:  cap.  cordiy  ybi  Qnoniftai.boctit  in  6.  cum 
forma  requifita,  de  qua  infra  8cc.  quia  appcllatio  non  nrc  ficta 
non  fuftmetur  nihil cnim  rcfcrr ,  an  nulia  appciiatio interpo- . 
fita  fit,  an  non  co  modo  quo  intcrponi  dcbuit ,  argumcnto ,  /. 
nulla,  1.  ff.de  ^iutboritatc  Tut.  16  quoticnstf.quifatisdare  cogan- 
tur:  ctiamfi  dclatum  flfcappelJanoni ,  quarcconfultiuidt,  vt 
viua  voce,quam  exinteruallOjinfcriptisappcIlcturvcumfjcK 
ie  in  conceptione  inftiumcnti ,  lchedulae  appcllationis,  vt 
•  Pragroaticijfcuvtl.C.loquuntur  ,  IibcIIi  appcllatorij  pcccari 
poiTit. 

Secundb,  cum  appcllatur in  fcriptis ,  quae fcripta  Iibclli  ap- 
pellatorij dicuntur, /.  l.§.fin.  I  fi  afententia^.fin.f.hoctit.  iu- 
dici  A  Qvo  id  infinuandu,fcu  Iibellusappclktoriusipfi  por- 
rigendus,cum  reguIariterappelIationcs,coram  iudicc  AQy  o 
ficridcbcantjCidcmq-,  m(inuari:aliasfi  copiaeiusthabenne- 
qucat ,  vtcndum  bcncficio ,  /.  cum  qmdam,  7  ff  hoc  tit.  I.  2.  his 
qui^C.dehis  qnipermetnm  vc.  vcl  \yot\uscap.fin.  ext  hoctit.  vc 
jn  pra°fcntia  bonorum  viror»im  ,  prorcftjtionc  fupcr  hoc 
propofita  ,  (  quxctiam  virn appcilationis habcrcccnfctur) 
caufas  appcllationi$  cxprimar,  eamquc  contdtationem  in- 
tcrponat,  intra  teinpws  appcllandi ,  ideft  ,  intradeccm  dici, 
d.l.  z  d.  cap.  fin.ybi  CanoniQa.  Grcporitts  Tbolcfiuus  tr*el  ptrut. 
lur.  Canon.  lib.  5.  tit.  If  cap.  4  lit.  E  tom.  5.  Synpb.fupplic.  \i  fal. 
2c6.  Lancclotttti,dcattcnta:is.ampitat.  if.  vbj reqmlira  rcccnfct, 
cjuatcnuscorim  hancftis  virisappellatic  intcrponi  poflh  Ne- 
cpdittaappcilatum.iteranda  appcllatio  intra  dcccrtdium  iu- 
dicc  fuicoj  lamfaci Lnu,Qraua:w,*<i  Gai!>concl.  119  ntt.  ^^.a-Jt 
coram  Notario  appcllcr,  idcj;  probatcommuuis  vfus  iudicio- 
rum  &  confuctudo ,  tcllc  AJynftng  ccr.t.  2.  cbj.  2.  ccnt.  4.  obf.  4. 
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Scicndum enim  e(t,tconfuetud;T)em  cbrctndcdiixifte, vt  45? 
fiuc  ropiaiudicis,nucnon,hibcripo(Tic,  aut  mctus  impcdi- 
mcnco  (it,vclnonjinedek&u,corampubl  ca  perfonaappel- 
laripolTit,  caqucintcrpoutaiubfifhc,  Ordinatio  Cam.  />;//>  parti 
2.  tiu  29.  §.  3tflK  fofcll  (trifm  jt&t1&  Grauxusad Gatl,concU 
lip.  rm.  47.  VVcfenb.  confi. nu.  )Ot 

QuodadcovcrumelV,  tvt  li  Priuilegiocaucacur.ncappcl-  46 
•  iacione* ,  nifi apud  ipfum  iud.rem  fadtx,  vaic.intj  illud  camcn 
non  actcndi , li  mctum obftili/Te ,  aut copsam  ludicis dchiuTc 
dicatur,vti  refertexconfulto  Camerxlmp.  Dcnaifius.cap  30. 
§.  6.  pnuilcgia,  qub  pcrtinent,  allegataj  a  Lancelotto.de attenta- 
tisAimit.  jo.  nu.  207:  ex  Baldo  ,in  cap.  yenientes  ext.  delurciur. 
Non  obftanteibtuto  ,intra  dicm  lataefencenciaeappcllandu, 
nihilominus  ad  Principem  interponi  polle,  fecundum  lus 
Comrnunc. 

Si  ttaqucin  fcriptistappcIletur,fchedulaappelIationispor-  47- 
rigcnda,  nulla  facta  cxprclTionc  grauaminum,iudici  A Q v  o, 
fi  adeundi facultatcm habuit,imb  & ludici  A d  Qv e  M,idque 
fufficiti  &Ldiciturappcllatujm  infcriptii,  licct  nuilum  ahud 
Inftrumentum  appcllationis  adfit.- 

Hmc,  cum  a  iudice  priorc  defcrra  pronunciata c/Tet  appel- 
latio,quod  interpofita elTet ,  non  coram  Notano, fcd  tantum 
fchedulaiudici  oblacapronunciacum.malc  judicacum,  bene 
appcllatum,  vt  rciert  Author prtiudic.  Camcr>  in  ycrbo  appjlatio  1 
afcntoitia  dcfinitift4,fol.     circa  mcdium,  ef  pr&iudicio  coufiritiat  •  » 
T%Totatorad  Ordinat.  Cam.  Imp.  part.  z.  tit.  28.  (urTicerc  pnuatatn 
fcripturam,  cenferiq;  appJlatum  in  fcnpris ,  non  tamcn  co- 
ramNotario  ScTdtibus  mteTpofta  appcllatio  improbanda,.. 
vt  plcrunkp,  fit,  ( quod  quidam  in  iurc  inauditum  purcncquo 
omnis appellacio,  coram  ludicc,  vocc,  vcl  hbello ci d.ito , fieii 
dfbear,  l.i.§.dies,ff  quar.doappeilam)  Sedanimaducttatur,vt : 
fchedula  appellationis  porrigatur,3cNotarij  inilrumcnto  co- 
ftcto  cxmcmbrana,  tinferatui^iiasappcllatioii.ualidacnt,  48" 
AJjnfingcru*  fCent.  4,  obf.  45.  Author prxiud.  Cam.  in  vcrbo ,  ap- 
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\peilatio  in fcriptisper  tdtum  Vc.fol.io.  quod  confirrnatur  Comi- 
« th$  Jmj>erij,Unno94MzbiUh§.  (jfcicbrr  ttUjjf tl UfoLmihi  714. 
acko,vtnon  furficiatdiccre  Notario,fcnbcmeatali  icntcncu 
appcllarc,  aat  fi  viua  vocc  di£tarct,  &  Notarius  fcribcrct ,  non 
diceretur  appcilatum  in  fcriptis,  Mtranu,  boc  tit.nu.  xty.  Myn- 
fingeruiy  cent.  3.  obf.  ic .  num.  Tf.  Author  pretiud  Ctm.  in  Jxrbo,  ap- 
pdUtio  in  fcripm ,  fol.  20.  ibi,  quando  infaiptk,  vbi  in  hanc  rcm 
prseiudiciumadfert. 

Ncque  fubfiftcrct  appcllatio ,  ctiamfi  talc  inftrumcntum , 
cui  fchcdula  appellationis  non  infertacft,iudictfuerit,intra 
decem  dies  infmuatum,  licetfaltcm  vidcatur,  coram  ludi- 
cc  in  fcriptis  appcllatum ,  quia aliud  cft appcllarc,  ahud  appel- 
lationem  in  finuarc,  quac  infinuatio,  cum  pnefupponat  validi- 
s  tatcm  appellationis ,  ea  pro  appellationchabcri  ncquit ,  Sc  ita 
Proccflus  dencgatosrefcrturwi».  f.  Synphor.fuppl.  $.fol.  201, 
Quodcb  producitur ,  vtfiquiscum  repctitioncpriorisappel- 
lationis  inualidx,  contracxccutioncm,  ctiamfi  in  fcriptis,  & 
t  cum  grauaminum  expreiTionc,protcftaretur,tamcn  hzc  pro- 
tcftatio  appcllatio  dici ncquit ,  «curti  fc  ad  priorcm  inualidam 
Tcfcrat ,  quse  nulla  fuit,  dc  nouo  igitur  appcllandum,  exprcilis 
caufa?  grauaminibus,  nec  fc  rcfcrre  ad  priorem  inualidam ,  vti 
AuthorpraiHd.  rcfcrt  /  fol  20.  infine. 

Idcm  iudicium  cft,  fi  condemnatus  protcftarctur  i  n  exccu- 
tionc,  fc  appcllaturum,  fi  hoc  vcl  iJIud  fiat,  fcra  haec  appcllatio 
non  admittitur,nec  prodcrit  protcftatio  appelladi,  id  m  tcm- 
.puscoIlata,quoampmisappeIlari  non  poflir,  vti  in  elegatifa- 
&i  fpecic,  rcfcrt  decifum ,  Codex  Fabr.libj.  tit.  26.  definit.i^. 

Eadcm  ratione,  appellationcagrauamine  interpofita,  caq- 
pronunciata  delcrta,fi  iudcx  paritionem  prioris  fentcntic  par- 
tibus  iniungat ,  etiam  grauatis  non  concedenda  appcllatio ,  fi 
grauamcn  non  cx  hoc  fecundo,fcd  primo  dccrcto  eueniat}M- 
mo  L  Synph.  par.  z.  tit.  l^.fupplic.  9/fol.  289. 

Ex  hisitaq-,colligerecft,fton  fufficcre,libcllumappella- 
tionisporrigcrcNotario,  aut  cidcmad  calamum,  appcilantii 

inten- 
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intcntioncmdi£bri,vclproponi5r<?/»  5  Synpb  /o/.zot.5ed  por- 
ngcnda  eft  fchedula  Norario,alias  cfficitur  deferta  appellatio, 
vti  fa&um  rcfcrt  Tilmann.  de  Benign.Pent.  6.  obf.  ic.  &  Notarij 
iQftxumentoIrbellusappcIIattonuinfeiendus. 

Si  tamcn  alkgetur  ,  t  hanc  folcnnitatcm  m  tali  loco,  non  f° 
ade6  fcrupulosc  obfcruari,aur  narrctunn  lnftrumeto viua  vo- 
cc  JppclLuumJictt  fchcdula  omiifa  (1r,appcllansaud!tur)t4«.- 
tborpraiudCam.m  vcrbofcbedula.  fol. $il  & \r)vcrbo,appell4tio- 
niilnflrumentumfol.i^.vb\  hatc  ptariudicijsconfirmat. 

Similitcr,fl  proccfTuf  dcnegati  (int,  obnon  cxhibitu  inftru- 
mcntum  in  formadcbifa,  allcgct  autemdcnuoinfupplica- 
tionc  ,fatalia  labi ,  partcm  longcdfflStam ,  offcratque  in  rc-  - 
produ&ioncProccfluum,  aliudlnftrumcntu  producturum, 
vcl  prius  iuftificaturum  proccflus,icd  periculo partis dccetni , 
rcfcrtur*0/f*.2.  Synpb.par.].  tit.vj.  fupplic.  u.  fol.ty.tom.i. 
fupplic  6  foL  102, 

Eadcm  ratione,quamuii  inftrumcntum  Notari/  cofe&um 
in  mcmbranacflc  dcbcar,vt  iratutum  Comitik  Jmp.  *Anno  Ifi2« 

SQort  £>tbmm&  btr  Wotaritn  u.  §.  %tttn  Wr  Vbtotkn  x. 

fol.  mibip-f.  Si  ramcn  Notarij  teftcntur,c6  loci copiam  Pcrga- 
mcni  Don  f  uilTe.appella  tionem  rcapirefert Tilmande Benign. 
Pent.  5.  obfzi.  Autbor  praiud.  Cam.  in  vcrbo ,  appcUationi* lnflr. 
fol.  2?.\b\  faUit,ft  notarij. 

Non  tamcn  neceGc  cft,vt  ininftrumento  appcllationis  cx- 
primanturt  caufsegrauaminum  ,fcd  fufficiatdicerc  fegraua-  ftv 
tum,aut  fcntentiaru  iniuftam,  /.  appcllanti,  v^.ff.kocth  glojf.in 
tap  quoad confultationem ,  in  vcibo  caufam  non  exprimcnt,  ext.  de 
reiud.  Canoniftajn  cap.  cum  in  Ecclefu,ext.bottit.  Maranta.par.  6. 
dz^AppeHati*.  nu  ic$,  Mynfing.cenL  \.  obj.  |J. 

Dcclaraturautcm  hoc non  obtincrc m  tcrtio ,  pro  fuo  cfle,  . 
appcllationeinterponentc,  hic.n.  caufagrauaminiscxprimc- 
daeft,/.* /mtntidy\b\  nifi exiujla caufaff.boc tit.CanoniflaAnjcap* , 
cumfupcr,  ext.  dereiud.  Couarr.prafl  quafl.  cap.  ic.pu.1.  Gailfib.U 
obfaii.  foftnu.  f.  tom.  L  fynpb.par.}.  *ot.  if  nn.iu 
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Id.m  iudicium  cft ,  fi  prohibita  fitappcli itio,  dc  iurc  a  dc- 
finitua,f:uealcgc,  huc  abhomine,  pcr alkgata  a  Mtrant.  hoc 
tit.  num.  %ff, 

Porrb  ncc opus  cft,  vt  fchcdula? appellationis fenteotra in- 
feratur,  (cd  fufficit  (itcnor,aut  qualitasfcntcnti^dcprchen- 
datur,a!iastupph;anti  pctitiodencgatur,  tom.  i.  Syuph  p.tr.  z. 
tit.  14  /upplicat.  4„cr  6  fol.  181.  fic  ct(i  viua  voccappeliatum 
fit.  qua!ita>  fentcntixallcganda,Or^/W/o  Cam.Imp.par.x.  tit. 
21.  in  principio.  &  dies  vbiquc  fentcntiae  allcganda,/)*»*///!*, 
cap.^6.nu  2. 

Non  tamcn  quidquam  immutandum  puto  ,  ex  /.  1.  §.fin. 
ff.de  Hbellis  dimiffor. 

Etcnimfunt,tquiputent,  aiudice  non  recipicnrcappcl- 
lationem»  &  Apoftolos  darcnegligcntc,  aut  rccufantcab  hac, 
inquam ,  dcncgationc  itcrum  appellandum  ,quodnotabi!c 
rcfcrt  Gregorim  Tholofanm,  Tratl.  partit.  Iur.  Can.  lib.  c .  titul.  ifm 
cap.  4.  lit.  C.  /«yfr/c.Dcquare  tamen  vtroque  iurc,altumill*n- 
tium^  quidenim  Iurc  Ciuili  obtincat,  decifumeft,/.  cuutu*  c. 
ff  de  *Appell.  rccip.  d.  1. 1.  §.fin.  videlicct,  inftanter,  &  farpius  in- 
tratempus,  petendosefic  Apoftolos,aut  frnonaccipiat,id»p- 
fum  contcftandum  eflc,  &  cuius  appellatio  non  fucritrecc- 
pta,  huius  rci  nomine,qucrelam  apud  compctcntem  Judicem 
defcrendam,rf.  /.  f .  «,  §.fin.  intr^ff.  de  Appcll.  rccip.  I  ^  .Cod fi 
appellat.  hoctit.  lusCanonicum  ,quiddc  hacredifponar,vi- 
fponat ,  vidcatur  capit.  Vtfuper^.  cap.  abeo,  6.  hoctit.  in  6.  Cle- 
men.quamuli.x.^.fin.  eod.tit.  vbi arcfutationc,autdcnrgatio- 
nc  Apoftolorum,  intcrponcndamappcliationcin,  nihilfta- 
tuitur. 

Quibus  accedat,  quod  harc  dcnegatio  Apoftolorum  efFc- 
£Vum  dcuolutiuum  non  impcdiat ,  d.clcmen.  t.quamuH,  §.fin. 
in  quam  rem allcgat  pmudtcium  Authorpraiudic.  Cam.in  vcr- 
bo,  appcllare  aquibm  esc.fol.tf.  ibi  ,arefutatiom Apoflolorum 
non  efi  appellandum  efc. 

Ncc  ctiam  t  immutandam  cxiflimo  dcfinitioncm  /.  1.5. 

dies, 
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iies.jcumfeq.ff.  QuandoappcUan.  Iibcllosappcllatorios  fiuc  vt 
praginatici  loquuntur,  Schedulam  appcllationi  s  porrige  iam 
ludici,  A  Qyofiin  publicociusadcundifacultasfucrir  nam 
Suamu!squibusdamvidcitur,iudicifedenti ,  proTnbanal» 
cam  porrigcndam;  Contrarium  tamcn  cuincitur,  exd.§  dies 
iuntlo  §.9.  adeundi,  &  caprsefcntari  potcritrim  Iudici  A  Qy  o 
quam  Iudici  A o  Qv  e  u  d.  i. 1  Lfifik,  vbi  ait  L  C  Et  hoc  iu- 
rc  vtimur ,  vt  6  altcrutrius  adcundi  fuit  copia ,  praefcriptio  lo 
cumhabcat^^,/>4r.3./^  8  deProceJfiudinterrogeap  u. 
tumer.tf.  vbircfcrt,dominij  AflciTonbus,  in  quadam  caufa 
ichcdulam  porrcdam  ,  &  ProteiTus  dcfupcr  dcactos  fuifli* 
imo&a£tuario  ,  ctiamdiefcriatoporrigipoterit  allcgatur 
/.  miles,  §.  6.  diestfde  aduiteriU ,  Cardinai^  in  Clemen.  Qtumuiu 
bocttt.Maranta.par.  6.  deappeU.nu.114.  eSnum.  lij.  Mynfinl 
ccnt.i  obf 12.  Autborprtiudicior.  inverbo ,*ppeUati<>in  fcripti, 
fol.  19.  inprinc.  &  in  vcrbo  appeUationii  InJl.infin.foU^.  vbi  rc- 
fcrt  quandoquc  in  Cam.  Imp.  procefliis  dccrctos. 

Et  haec  dcfcntcntiadcfinitiua,vclinttrlocutoria,vim  dcrl- 
nitiua?  habcnte,obrincnt,  vt  vidclicct  ab  illis  viua  voccincon- 
tincntiappcllctur,  velexintcrualloinfcriptts  ,idcft,  fchcdula 
porrigatur,  t  fcu  libcIIusappcIIatoriusa6kuaIitcrcxhibcatur 
tradaturijs,  coramquibusappeflatur,  fccundumformam,i 
nobis  prxfcriptam ,  non  tamcn  requiritur ,  vt  recitctur  coraoi 
iudicc  AQyo,  cap.  appeUatio,  9.  hoc tit.  in 6. aut in  iHo  infcra 
tur,&dicatur,appelloio  his  fcriptisJatc  Gr^^^C^i/,^ 
Il^.  num  fycumfeq. 

Cstterum,  cum  nulla  iuris  dcfinitio  fir,quar  cx  C2uCis,Sc  cir- 
cumfhntijs  moderarioncm  fuam  non  rccipiat,  ita  &  hiccue- 
nirc vidcmus.  Vndc animaduertcndum,  intcrpofitam  appcl 
lationcmagrauaminecxtraiudiciali  tetiamfivimdcfinitiux 
habeat,  nifi  micnpris  fiat,non  fubfiftcrc,  vtaliquotprxjujj, 
cijsconfirmatum  rcfcrt  Author praiud  in  vcrbo ,  aydLtio  in 
Jcriptis,  fol.  10.  lh\ quando  tam  tjrc.  &  in  vcrbo,  apptf/jtio  cxtrsi*. 
dicialtSjibiappe/UHoabcxtraMtciali.foi  22.  quod  etiani  cxten- 
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ditur,  ad  fcntentiam  dc  excqucndo ,  (cu  quando  appcllatur  ab 
€xecutionibu*,in  cafib.  permillu.de  iurc  notatis, pc rgl.  cr  Dd. 
ini.abexecutcre,  C,  quor.appell  cre.nam  & hicnon  viua  voce,  vt 
in  alijs  dcfin  it  iu  i  s  1  cn  tc  n  t  js  ,a  u  t  intcrlocutorijs,  vim  definitiuae 
habentibus,  fed  in  Icripti?,cum  cxprelVio  n  c  caufae,  prouocan- 
dum ,  Afynfingerua,cent.$.obf$i.  ^luthor  prxiud.  C4.rn.f0L  24» 
ibi  licct  ittre erc.  Tilmannus% de  Benign,  Pent,  5.  obfer.  37,  vbi  hoc 
pranudicijs  con  firmat  u  r, 

DcfuncVus  cxplicationc  requifitorum  appdlationum  in- 
tcrpofitarum,a  fcntcntia  definitiua,vcl  vim  definitiuar  habcn- 
te,rcliquum  cflc  videtur,vt  quat  in  appcllationibus  ab  Intcrlo- 
cutona  mera,  appcllabili  tamcn,rcquirantur}difpiciam. 

J6  Quajn  rc  conftitucodum  t  gcncraliter  ab  iltii ,  in  faiptit 
appellandurn,  cxprciVisnominatimcauta  grauaminibuj,«^; 
gordi,  hoc titul.  in  6,  MafimilUnui  Imptrator,  in conflim.  de  N&- 
taris\  Anno \<\2.titul >i?0tt  3  ppc  u\H  10  rut.  ctroi  principium^ 
foL  100.  Ordinatio  Gtmenclmper.part.  2;  tit.  2?<%.  QBr>a&fr  t&», 
idq  j  in  foro  rcceptumjiccr quidam  eximmcnt,eriam  finc  fcri- 
pto  de  Iurc  Ciuili  ab  InterJocutom  appellari  potfe,  txl.gcne* 
raliter^.finautem^.ibidcttx  Dd.Cderebu4creditis<ldcm  proban - 
dum  cft,  jn  appcllationibuiinterpefitis,  agrauaminc  extraiu- 
diciali,nam  &  hic  in  fcr iptis appelUn dum  ,cap.  cordijlndem  GU* 
nonifltthoctit.in  6.  RuUnm, par.ylib.ii.de  Preccjf.iudic.  interrog*. 
cap.1tnH.17.yerf.fi fic,\bi  hoc  prciudicijsconfirmat,ncq  j  fufn- 
ciat,  faccrexclationcm  ad  a&a,  muJto  minus  nouae  caufe,qu3 
quc  in  appcllationc  nominatim  exprc%  funt,adferri  poilu  n  rv 
DCC cx  ijidem  iuftificari ,  Oementina  appeUantijbidem  Canoniflat, 
koctit.cap.  cumcaufiim^.inyerbis/dHmmodo  hacefc.cap.  cum 
di/eclo,  63.  infine,  cap.  ytdcbitus,  extr.  houitul.  Quibus  cauetur, 

f?  caufamappcIIationiSitcuiusnominccaintcrpofitajaHcgandi- 
cflc,quarc  cum  non  appcl  let  ur,ni  fi  a  grauam  in  c,  dki  non  po* 
tcnt,  ob  caiuam  nouam  propofiram,grauatum  cflc,  quod  ap- 
probat  Ordin.CamJ&p.par.i.tit.i9§.cZBoabtr  Jf.in  vcibis,twnV 

titaga«^  antomwfafannit  $Mtiitfmwttvwm/ ideft, 

cx 
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cz  alijj  caufij  iuftificari  non  poteft,&  hgc  caufa  grauaminii  id- 
co  cnarranda,vt  conftct  iudici,an  in  ca  conditionc  ut,qucnon 
poflit  reparariperappcilationem  a  dcfinitiua. 

Exquibt»  colligerc  eft,  vt  appcllatio  ab  intcrfocutorh  fub- 
fiftar,  rcquiri,  copulatiuc,  vt  fiat  in  fcriptij,  &  caufac  redigantur 
in  fcriptij,quarc,fi  viuavoce  appcllaretur,&fchedulaappclla- 
tionij  duntaxat  caufaigrauaminum  contineret ,  appcilatio 
•oeffi  cax  effct,cum  in  ipfamct  fchedula,a  ppcIUtio  facicnda  fir, 
iu  iudicatum  refcrt  Gr****s,  ad  Gail,  concl.  119.  n*.  f6. 

Hij  ita  conftitutij,oon  videnturamplc&cda  tradita,a7wjr- 
ncFcrrario,  Montano,  dc  UppcU.  cap.  ±n*.  az.  appellantem,  fibt 
iui  dcclaradi,  caufas  grauaminij,  interpoliu  protcftationc,re- 
fcruare,  &  non  exprcfiam  allcgandi  pofTc,  cum  fpccificatio,  & 
cxpreflio  caufa;  appcllationum  rcquiratur,  alias  facilc  ita  pro- 
teftando,  conftitutioneipoflcntcludi,  Maran.par.6  boctitnl. 
V<  UppcU.  nu.ifi.  vbi  rcfcrt  non  fuftineri  appcIIationem,cx  U- 
h  caufa,&alijj,fuo  ioco-&tcrnporc  proponcndu. 

Ncc  obftat  cap.  conflimU,  1 46.  cxt.  boc  tit.  vbi  Dccanus  fa-  j  $ 
ctabat,aliam  fcpropfiturum  cxceptionem,  interpofita  appel- 
latione ,  ab  interlocutoria,  quia  ibidcm  appcllatio  interpofira 
fuitafcntentiadcfinitiua,  Qcmcn.  Vnica,  dcfeq*cJlr.pojp:jJl\^ 
coque  rc£te  aiiai  caufai  allcgarc,  &  allcgatai  omitrere  potuif- 
f^agcndocaiifam  appcllationii,  l.yfiio>$.q*idergo.fin.ff. 
boctiu 

Qiixdi&afunt,  dc  appellationctabrnterlocutoriamera, 
appcllabilitamcn',  qux  cx  nouu  caufij  iuftificari  non  poffir, 
tranifcrenda  funt ,  ad  *ppclIationcs  mtcrpofitaj  a  grauaminc, 
Ckmcnt.  5.  appcUanti,  boctit.  tap.  circa,  4  de  Elettion  in  6  Clcm. 
tonjlimioncm, codem  tit.  Confirmat  tamcn  prariudicio  RuLnt. 
par.yltb.S.deProceJf.iud  intcrrog  cap  13  nnm.46.  ^erf.Jinon, 
aliara  caufem  non  cxprr  (Tim  in  mftrurneto  dcduci  pofli  &c. 

Vcrum  ,quxftioni?  cft,t  coram  quo  iudicc caufx grauami-  65 
nij  cxprimcnd^  fcu  proponvndaefim? 
# £t quidc Up. wJ]>eciaUi§jMO,m  v< r bi j, coracv JbdtteeSc. 
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Up.  6\.  dtlctlo,  up.  ytdebitus,  cxtr.  cap,  cordi,  hocttt.in  6.  in- 
finuare  ?idcntur,caufas  appc !  Utionum,ab  Intcrlocutoria,co- 
ramludice,  A  Qyoallegandas,  nonautemprobandascile. 
cap.  iQ.fi  dihdice,boctit.  m  6.  nam  ci,  aquoappclIat,vixpro- 
babit  vnquam  vcras.  Hinc  tradit  Mardn.  hottit.  nu.  if  \.  infinc, 
cxpreiTio.nem  cauiz  facicndam etfe coram  ludicc  A  Qy o, 5c 
fepm*  v;diflc,  Aduocatospcccarcincoquodfimplicjrerap- 
pellcnt,  Sccauiasgrauaminum  j  coramiudicc,  Ad  Qvem 
cxpnmant. 

Contrarium  vidcturcolligi,  excap^interpofitd^o.extr.hoc 
m.vbi  Cuiacim  ita  concihandum  cxiltimat,vt  u  ludex  A  Qv  o 
appcllatur,  appellationcmnonrcapiat,  ncc  oblatas  proba- 
tionescaufarappcilaUQnis  apud  fc  in  medium  prolatxrccipe- 
rc  vclit,  nccc  fs  c  non  fit ,  dc  caappcllantcm  doccrc  aliquid,  iu- 
diccm  Ad  Qvem  appcilauit,  unautemcxdiucrfoludex,  A 
Qv  o  appciiauonem  admiicht,  tuncdcmum,  caufam  appcl- 
lationis  probandam,iudici,  Ad  Qy  E  M  appellauit,  cap.fpzcia- 
//,  i.ylt.boc  tit.  &  nontantum  probandum  eile,cau(am  mter- 
pclitc  appellationi?  probabiJcm  ciTc,fcd  ctiam  vcram  &  pro  - 
ptcrcam  non admiilam,  a ppellatum, d.  cap.  debitm,  d.  csp.  di- 
Ufttu,  63.  d.  tap,  70.  intcrpofiuy  hoctit.ybifi  Gnomfia. 

Hodicautcm  iufficit  caufas  redigi  m  fcnptis ,  ncc  inimua^ 
tio  earum  rcquiritur ,  modb  dc  earum  veritate  conftet  iudici , 
Ad  Qy  e  m  appcllatum ,  Knlantm.par.  j.  lib.  8,  de  protefLiudic. 
intcrrog.  cap.  13.  ni{.  47.  vbi  ita  fspius  iudicatum  rcfcrr. 

Parstamcncitata,adrcugcationcmgrauamJnis,  compa- 
rcre  tcnctur,  alias  iurc  iacaufa  procedit  iudcx,  cap,  cum  ceffan- 
te,  bottit,  tap.  10.  fi  diudicc,eod.in  6.JQm.uSynph.par.Z.tit.\J.  , 

fol  w.ibiab$(ft\)lagcntc. -. 

Quac  ha&enus  dp  foi  ma  interponcndp  appellIatioflis,a  dc- 
fioitiua,8c  intcrlocutoria,  diximus,finguIarcmintcrpretatio- 
nem  rccipiunt,  nifialitcr  confuctudine,t  vci  ftatutorcccptutn 
fir,  vt  puta,  quod  ab  intcrlocutoria,  viua  vocc  mcontinenti ,  a 
cjcfinitiua  vcro  ,  viua  vocc  cx  intcruaiio,  prouocari  poffit^ 
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quamuisenima  quibufdam  ca  improbetur>tamen  huiusmo- 
di confuctudincm  in  Camcra  Impcriali  rccipUttcftatut  Gail> 
Itb.  1.  obf.  I p.  num.  4.  Aiynfingerttty  cent.  1.  obf  66,  cent. }.  obfax. 
*A.ttthorprxmdXamer.  in  v erbo >appelldtioab  interlocittoria>  foL 
24.  verfic.  qttamttn  de  iure&c.  RxUntui>par^  3.  de procejf. iud.in- 
terrog.  lib.  S.  eap.  ij.  m.  \6.  vbi in  hanc  rcm  pmudicia  allcgat , 
eS  Tilmann.  deBenign.  Pentq.  obf.  40.  cHmfep  Nzm  cum  hu- 
iusmodilolcnnitatcs,  intcrponendseappcllationis/int  iurit 
pofitiui,  nil  proponi  potcrit,cur contrario  iurc  tolli non  pof- 
fint  Animaducrtcndum  tamcn ,  an  ca  confuctudo  cx  produ- 
&o  inftrumcnto  probctur,  alias  proccflusdcncgantur,  ita  fa- 
ctum  rc  fcrt  RuUnt.  d  loco,  ntt.  $7. 

Sccunda,&c  notabilislimitatio  eft,fi  tconftitutione  Princi-  61 1 
pisftatutum,  ttomnescaufa:fummatim,dcplano,  fjblato 
vclo,  fine  ftrcpitu,  &  rlgura  iudicij  dcfin iantur ,  iuxta  Gementi- 
namfape}  de  yerbor.  ftgnific.  vt  hiiiusmodi  folennitatcs  interpo  M 
ocndar  appeIlationis,obferuandg  non  (int-  Maranta.  par.  6.  bct 
tit.  nttm.  i^infint ,  quiaper huiusxnodiconftitutionem,  & 
Commiffioncm  caufar ,  ccnfcan  tui  iublatae  ioiconitates  iurit 
ciui lis  &  pofiri ui,  Mynfing.  cent.  $.  obf  70/ 

Idcrmucuaumcft;caufacommiiTa,  fola  vcritateinfpetTa, 
nam  &  hoc  cafu,  viua  vocc,  ab  interlocutoria ,  ctram  cx  intcr- 
uallo  appdlari  poiTe,  rcfcrt  Fmatitts-Montanus,  boc titul  cap.  4» 
nn.  11.  Grauants.ad  GaitJtbX  concl,  119.  poflnu.  38.  cr  58. 

Dcnicjue,adfubftantiamappclIationistrcfcrturpctitio  A-  0*3 ; 
poftolorum,  adeb,  vtcxncgk&acorum  petitione,renuncia- 
tio  appcllationis  inferatur,qua  in  rc  IusCiuiIc  &Canonicum 
diflcntirc  vidcntur.fnlludtnftantcr  &  fa?pius,non  vno  cotcxru, 
toto  titulo^ff  deltbeUnSmiJJon  Clemen.l  quamuisboctit.  hocau- 
tcm  vno  contcxtu,  pctcndos  tiTc  ftatuit.  d.  clemen.  z.  cap.  ab  cdf 
boctit.  in  6.  L  eosvtro\  §.  firi.  e?  I.  iudicibmy  C  boctit.  dtflnitur, 
fpontc  ciTc  offercndos  Apoftolos,vndc  inftantia  repctcntis  di- 
miflbtias  cxciudi  videtur. 
Propofitam  hjnccontroucrilam,  Gtnifitts,  inSttmma  lum  i 

Hb    x  Um% 
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Canenici,  titul.  de dppetttt.  ex mente Bartholi ,  in  d.  §.fin.  ita  diri- 
sncndam  cxiftimat,  vt  licct  fpontc  Apoftoli  offcrendi  fint ,  ijt 
tamcnnonpctitts,  intratempuslegitimum,  appdlationcm 
habcriprodcfcrta.  « 

In  appcIIationcextraiudiciali,arrpctitio Apoftolorumne- 
ccflaria  fiii  Confulc  cap.  cordi^  boctit.  in  6.  ibidcm^/e/cr <4«t- 
nijl.  Mtrant.  hoctiu  tm.  227. 

Et  harc,  fi  lurii Communis  definitionem  intucamur,cx 
64  S ty!o  cn i m  Carn.  Imp.  t  paulo  alitcr  fc  rcs  habct,quauis  cniin  . 
IusCommunC;appclIationijinfinuationcm,ficApoftolonim 
pcci:ioncm,itcm,  iudici*  AQvo  dclationcm, feu  rcfutatio- 
pem,  cum  exprcflionc  caufae ,  dc  quibus in  l.fciendnm,  4.ff.  de 
.  a ppeU.  recip  Clem.  1.  hoc  tit.  cxigat,  aut  fccundu  alios  rcq  uiratur, 
fidcm  facienda,ludiciAQvo,de  pr*fcntationcfua-fa£taiudi- 
ci  Ad  Qve  M.Dcniqj  non  rcccdcndum  a  Iudicc,antcdcIatio* 
nrm -vcl  rcfutationcm  appcllationi»,  Lancelot. ■deattcnmieji- 
0111.14  vbi  rcrcrt,hocaurcis  literisicribcndum  Iudice  A  Qy*>, 
poffe  appcllationcpcndcntc,  fcntetiam  fuam  cxequi,fiappel- 
Jansiudiccm  prxfixo  ab  codcm  tcrmino ,  coq;  dccurfo,  non 
ccrtificct,  dcprofccutioncappdationisj  tamcn  har,  &  frmiics 
folcnnitatcsin  Camcralmp.  inappcllationibujintcrpofitif, 
dod  attcnduntur,  cum  in  abfentia  ludicis  pcrmittatur  coram 
Notario  & Teftib.  appcllatio ,  ncc  ciufdc  infinuatio  exigatur, 
Ordinat.  Cam.  Imp.par.  2.  liYz?  $.  ^ttm  fo  foll  U  Uuthorpra- 
iud.  GmMwbOyAppeUAtioin  fcri^ 
Wc.fol  20.  Vbircfm,itafafpiusiudicatum,absq^  vlla  protcfta- 
tionc,fiucIudtcis  copiahabcrrfiucnonpoxTit,  tom.^.Sy/npb. 
par.  v  yoto.  36.  nn.  u 
6f      Intcrpofita  t  autcm  af  pc!Iadonc,in  atfcfitia  iudicis,  cidcq; 
noninfinuata,attentata  non  rcuocatur,  Ordin.  Cam  Imp.par.u 
tit  19  §.  Jtdfl  |*0  H.  Vcrf&vabCT  foffjjc  K.Mynfmg.centiobf. 
%e.xent.^obf  4.4.. Lancelot.de  Artentatis  cap.  appeliatione pcndentt 
cjrc.  tiH.S.p.cttm fc<j.  &  limitat  $6.  vbi  refcrt,  qusrmjis  intimatio 
46  appellauoau  tnou  rc^«iiratur,quoad  ciTc&uin  dciiofatiuum, 

cam 
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cam  tamcn  requiri  quoad  cffcclum  fufpcniiuum,feu  attenta- 
torara>camq}infinuationem,ficri  poiTc>fiucin  iudicio,Guee*-i 
traiudirium,ex£  I*  §.  9.  Ueandh  ff qttandoappeH.c? cap.apptU 
Utio,  9.  hoc  tit.  m  6. ,  Supra  rclatum  cft ,  quibus  iungc  Mynfmg. 
cent.  2.  obfl  \X.Marant.  hoctit.  num.  154.,  tom.  2.  par.  2.  yoto  16. 
nn.i.  Porrigcndo  vidclicct  fchcdulam  appellationis  iudici>cx- 
traiudicium,maxime  fi  a&isdemdcioicratur,  tom.z.  Sympk. 
par.  1.  yoto.  \6.  ntt.  1.  imoNotario  porrigi  poterk,  vti  fa£tura  • 
rcfcrt,  lAntbor prajttd.  Qtm.fol.  30.  ibideflylo  t#c. 

Vndc  quamuis  prima  facie,  prdinatio  &e.  rccitato  Ioco,in 
abfcntia  Iudicis,appclIationcs  non  nifi  coram  Notario,&Tc- 
Atbus,rccipcre  vidcatur,t  tamco,&  Schcdulam  appcliationis,  44  \ 
tamludici  AQyo,quamIudici,  Ad  QyEM,veia£ruarioic- 
cundum  Qtnoni(l<u,in  cap.cordijboctit.in  6.  porre&am,luftincrc 
appcllationcmintcrpofitam,  yidert  tjl  tx  allegatk  anthoribut% 
ttf TtlmanMBemgnhytit. obf.fupplicand.  obf.  44.  vbi m  termw 
n is  rcfcrt,appdlationcm non  improbari,fchcdula appeliatio«- 
nis  nuda,  ludici  A  Qy  o  porrc&a,  absqvioftrumcnto ,  quarc 
neccfse  non  erit,confici  infttumcntum appellationis  pcr  No- 
tar  ium,  quo  cafu,  fchedula  appcllationis  porrigenda.&  Nota- 
rij  inftrumcnto  infcrcnda,  fubpcena  dcfcrtionis,  de  qua  rc  iu- 
pradi&umcft; 

Ex  hiioritur quaeftio ,  f  per  quem  Notarium ,  hoc  inftru-  6y  -•' 
mcntum  conficicndum  fit ,  An  Cifarcu  j  ciTc d;b eat ,  an  vcro 
Pontificium  elTe  fufficiat  ? 

Vjde^.4.  Sympb.patA.  ypt.  10.»*.  5. &yotox5.poflnHm\> 
yo.vcrCicnonyidta  atc. 

Occurrit  hic  &  alia  quacftio,  intcrpofita  dupJiceappcflatio- 
ne  vtra  profcqucnda  ? 

Hanc  qua&ftioncm  MaranubottiunMi  144.  t  in  vtramque  t>%\ 
partcmdifputar.. 

Vcrarocnmopiniacximmatiumin  optioncappeilantis,  £ 
aut  arbitrio  ,  profccutioncm  conftitutam  cflc  pratualucrit , 
quamcuamdcitylpCamerxImpcria!,  rcccpum prxiudicia • . 

attc- 
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-  atteftctur  Mynfing.  cent.  L  obf.  7.  tom.  4.  Synpb.par.  1.  yoto,  $1* 
nu.  L  non  diutius  mfiftcndum  puto. 

Nc  quis  autem  putct,  huicopinioni  rationcm  non  con- 
ftare,  animaducrtat,  rcccptam  cflc  Intcrprctum  do&rinam,in 
a&ibusex  voluntatc  facientis,pcndentibus,inlpicicndumclTe 
cui  aftui  a  fegcfto  confcnfum  quis  accommodarc  vdit,  Ifi 
quisy  2i.ibi4emDd.ff.  deiegatU^.ybi  I.  Cdicit,  ncmincmfibi 
poflc  lcgcm  diccrc-vt  apriorc  eiTCcedcrc  non  liccat  ,maximc 
(ifpcciahtcrdixcrit,prioris voluntatisfcpccnituiflc&c.  Quac 
ratio  quamuis  potifljmum  in  vitimirvoluntatibus,  locum  fi- 
bi  vindicarc  vidcatur,  tamcn  iurcadaftus,  ex  meravoluntate 
pendentcs  siceommodari  potcift,ab  a&u  cnim  tcftamentario, 
ad  attumiudicialem  duci  argumcntum  conftat ,  ex  /.  non  tjl 
mirum,  26.ff.de  Pignor.  aclio.  Cumautcm  interpofitioappcl- 
htionispcndcatcx  mcra  voluntateappcllantis,  Canonift*,  in 
tap.  70.  interpofita,  §.  ille  deni^ ,  per  iUum  text.  ext.  boc  titui  imb 
appcllatio  cauia  iitigantis  introdudta  dicaturad  priuilcgium , 
&  vtilitatenvcius,/.  xi.C  Theodefi.boctit.  curprimopriuilcgia 
.rcIic1:o,adaIiud  confugcrcnon  potcrit. 

9  Ncc  in  hanc  rcm  nitar ,-/  fi  pm  UbeUos  28.  t  C.  boctit.  cuiui 
authoritatc  vulgb  (cntcntighuiusAflcrtoresabuti  foIent,cum 
re&eponderanti  patcat,campotius,  in  cafum  rcnunciationit 
appollationis,  quam  in  cautam  variationisconccptamcflc  , 
Commodiusallcgari  potcrit  argumentum  l.fcio,  3.  $.>/*.  quid 

'  ergo.ff.boctit. 

Ncc  obfat  argumentuml.  cum  Procurator,  13.  §.  iftdominta, 
f.  deOperisNouiNunciat.  quod  prxcipuum  contrariae  partis 
fundamentum  cft,  mrc  enimdominiitcratanunciationon 
permittitur,  cum  ca  Cnciniuria  aducrfari)  fatisdantis  ficri  non 
poffit ,  quaeratio  cum  noftraquaeftioncmhil  commcrcij  ha- 
bct,  cum  appclIatio,vti  dictum  cft,  caula  licigantis  introdu£U 
fit, 

Dcniquc ,  parum  intercflc  vidctur,  intcr  ncgantcm>&  hanc 
Opinioncm,cumcidcmlocumcflcputaDt,  prim*  appeila- 

tioni 
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tioniftandum,  fi  valida,&firmafucrir,  Barthoius,ind  l.vyfi  * 
Procurator,  §.  h  nifi  cflet  proptcr  tcmpus  inchoatidse  &  proic- 
qucmlaeappcllationis. 

Scdrcuertamur,  vndcdigrcffifumus,  diximus,t  cxprae-  70 
fcripto  ordinationisCam.lmp.  n^cinfinuationemappclla- 
tionis,ncc  Apoftolorum  pctitioncm,(vndcccl7attaItcrcatio  71 
Dd .  an  gcftaautinnouata,  pcndcnre  tcrmino,ad  dandum  vcl 
rcupicndum  Apoftolos,  lurc fubfiftant ,  cumdc  IurcCame- 
raii  haec  pctitio  Apoftolorum  necciTaria  non  fit,fecundum  Ius 
Communcautcm,  vcriuscft,innouatanulliusciTcmomcnti, 
Lancelottus,de  attentatis^cap.  15.  nu.  $. )  fiucrcfutatoriorum,  dc 
quibus  in  /.  fciendum,  6  ff.de  appell.  rccip.  I.  eos ,  6.  §fuperhis,  j. 
C  hoctit.Cmc rcucrcntialium,dc quibus inCap.cordi, 1  .hcctit  in 
6  ncquedimiiTorialium,dequibus*7f  th.ffdeUbelliidimiJfor. 
eifc nccclTariam,  Ordinatio  Cam.Imp.  par.t.tit.$o.  §.  1. 

mitu. 

Haec  tamcn  Inrcrpctum  diftin&io  t  ApoftoIorum,a qui-  72 
bufclam  improbaturcxco ,  quod  dimiflbrij  non  fhitfpecici 
Apoftolorum ,  (cd  fint  ipfi  Apoftoli,  nam  qui  vulgari,  &  grac- 
co  vcrbo  dicuntur  Apoftoli ,  1II1  latinc  dicuntur  libellidimif- 
forij,  &  litcra?,/.  Vnica,  ff.  delibellis dimiffbriis,  l. 106  dimijjorix, 
ff  d*. yerb.  figntf.  non  rectcigiturappcllanturab  Intcrpretibui 
Apoftolidimiflbrij,  pcnnde  ac  fi  iiccrctur  RhctoricaOra- 
toria. 

Sccundonccteftimonialcs ,  necconuentionalcs  Apcfto- 
losiusnonagnoicerc,cum  omnisappdlatioiniure,  coram 
iudicc,vocc  aut  LbcIIo  ei  daro,noaute  coram  Notario  ficri  dc- 
bcat,  /.  U  §.  dies,ffquando«ppcUandumyl.  2.ff.  hoc  tit.  Rcuci  cn^ 
tiale*  ApoftoJosetia  incognitos  c-iTc,  cum  ludcxnondcbcar, 
necpoUitrccipcrc^ppcJlationcmiurcprohibitarri,  aut  non 
iure  pcrmiiTatn,  /.  6.  C  quor.  appeU.  noH  rexip.  tf  pafiim  alibi. 

Dcniq-,  omninb  alicnum  cflca  mcntel.  C.  ind  l  6.  Jcien- 
dum,  ff.  deappeU  rccip.  qucd tx  ca  lcge  rc iutatorios  Apoftoloi 
chci>putant. 
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Pro  cius  namcjue  vcra  intcrprctatione  t  fcicndum  eft,  antt- 
quitus ita  comparatum  fuiflc,  non  rccepta  appcllatione  ,  iu- 
diccmopinioncmiuam,  confcftim  pcrrclationcm  manifc- 
ftarc;&  caufam,pio  qua  non  rcccpcrit  appcllationcm,  ciusquc 
cxcmplumjitigatori  cdcic,vt  fi  rclatio  non  plcna,aut  iufta  vi- 
dcrctur,rcfutatoriasprcccs  offcrrcr,iudiccmq^  omnia  a&a,  v- 
na  cum  rcfutatorijsiitigantis,ad  Principcm  rcfciredcbuilTe, 
cjuod  Symmachui  fignificat  in  Epiftolis.Cuius  meritu  perenni- 
tas  vcftra  Ic£tis  gcft.»s  ac  refutatorrjs  coharcntibus  xftima- 
bit.  In  quam  rcm  plura  Brifoniu43  adfcrt,  dcformul.  Kom.  Imp* 
H  3o8, 

Quarc,non  rccle  acciphintrcfutatorios  ,proIitcrisiudi'- 
cis, A  Qyo  appdlatum  quibus  ipfe  appcllationcm  rc;;riat,& 
caufam  reic£iae  appcliationis  exponarvcumfint  p;cces,aut  Ir- 
bcllipartium,  quibus  rcfutant  iudicis  rclationcm,  vrl  a£ta , 
aut  vtfalfa  »  aut  ccrte  vt  non  plcna,  &  tufta  ,  Hinc  ctiant 
vocantur  preccs  rcfutatoriae ,  aut  Jibclh  rcfutatorij,/  prima* 
Wtot.tituL  Cod  dereUtion.leg  quoniam^  decimaoftaua.  Cod.boc 
titul.  leg.  ampliorem ,  39.  §.primo.  inrefutatal  eodem  titul,  Cod. 
eodem.  Rcfutarc coim  propne cft rcfcllerc ,  non vt gloiTogra- 
phi,exvulgari Italorum  fcrmonc,proreijcere,  autrcpudia- 
rc  &c.  Communis  tamcn  interpretatio  fuftineri  vidctur,  e %l% 
iudicibus ,  14.  c  /.  $\.fi  appeUationem ,  Cod.  boc.  titul.  vbi  relatio- 
nis  nomcn,  pro  Apoftolis  accipi,  putat  Cmacius,  lih.  obfir^i^ 
tap.  19. 

Porrb,quidquidfir,communisdiftin£lio  Apoftolorum  i» 
fororeccptacft,  quxtamcn,  vtf3cpiusdi£tumcft,inCamc- 
ra  Impcnali  non  obfcruatur,  nullorum cnim  t  Apoftolorum 
pctitio  ncccftaria  cft ,  Ordinatia  Camcr*  Imp.  par.  z ,  tit.  $0.  {.  r. 
r©v)mit  U.  non  obftantcquacunq^  confuctudine,  Ordinatiodm 
loco^.fin.  2)nt>WftUftlK.  in  finccumcnim  Apoftolorum 
cuilus  alius  fcnfus  fit,  quam  quod  hidex  A  Qv  o  narrct,iudici 
Ad  Qvem  a  fcnrcntia  illius  appcllatum  clTe,  hocautcm  fatis 
conftctcx  inftrumentQ  2ppelktionis,vcI  cx  fupplicationc,vn- 
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denonvidetur,  Apoftolorum pctitioncm  , cffe  nccefTariam, 
ita  putat  Mindan.  lib.  L  deJProcejfcdp.  7. 

Verum,  an  harc  ratio  concludcns  fit,  quarc  in  Camera  Im- 
pcriali  pcritio  Apoftolorum  non  requiratur,  fubdubitoj  nam 
cx  libcllij  appcllatorijs  conftabat ,  a  qua  fcntcntia ,  aduerfua 
quemappcllatum  fit,  /.  v  %.fin.ff.  boctit.  nihilominus  tamcri 
neceflariacrat  Apoftolorum  pctitio,  Lvnica,  ffde  libelliidimif 
for.es1  c.  Vnderatio  tenenda,quam  Ordinat.Ctmer.Imper.par. 
2.  tit.  30.1« princ .  cxpri  mit. 

Itaq^  ncca  dcncgationc  Apoftolorum  appcllandum ,  cutn 
ca  effc&um  dcuoIutiuum,vt  fupra  cx  Autbore decifion.  Cam.  re- 
Jatum  cft  impcdiat ,  multbminusdehac  re  proteftandum , 
cum  Ordinatio  horum  nihil  cxigat,  Tom.  x.  Sympbor.  partet  z. 
-potoi.nu.^cHmfeq.  LicctdelureCommuni,  vtfupraoften- 
fum  aliud  obtincar,  hoc  cnim  ipfum  contcftandum  crat,/. 
-  tiisa.ff.delibellndimijfor.  vcl  aiia  rationefuamappcIUtiohern 
non  f  uifle  reccptam,  docendum,  A  c.  ei,l.  6.fciendum,ff.  deap- 
pell.recip. 

Ordinatiomautem  t  Camer.  Imp.  locus  crit  intcrpofita 
immcdiatead  CamerarnImp.appcIlatione,quarecaabinfc- 
rioreiudiceadfupcriorcmfa£ta,abcodemq^pronunciata  dc- 
ferta,eb  quod  non  fint  pctiti  ApoftoIi,&  huius  rci  nominc  ap- 
pellaretur  adCamcram  &c.  non  rccipicnda  videturappella- 
tio,  argumcnto  corum,  quae  in  fimih  tradit  Mynfinger.  cent.  6. 
cbfu.  infine,  Gail,  lib.  \.  obfi^x.  nu.  8. 

In  dadis  autc  Apoftohsi  foleht ita interloqui  &c. gfoifefyn  • 

9?.  9?.  tft  jr  ^odpfdrft.  4Di)c.  twfrrm  sn&biqfltn  J&mn/yt 
»ntot&int#rn  (£ljrrn/Drro gctfyntn  obcr  f&r$momme* 

tUtiMVpcUttionftitmit  &ff«Wf  7  ApoftohRcuercntialcs  rr* 

frnnttmDacttz/SOfcn^/D^ 

vclnonrcccptaappcIbtionc,tjtDtt^t§tinrnappr(IvU;onnif 
trffrif  rt/fOftto  apoftoli  rcfutatorij  tri ant  11 

1     Nondefunttamcn,quicxiftimet,etiam  delurcCiu.  Apo- 
ftolorum  pctitionem  necefliriamnoneiTc,  exl.  6.coi,§.fin. 
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Pro  eius  namquc  vcra  mterpretationc  t  fcicndum  cft,  anti- 
quitus  ita  comparatum  fuifle,  non  reccpta  appcllatione  ,  hi- 
dicem  opinioncmfuara,  confcftim  pcrrcUtionem  manifc- 
ftare,&  caufam ,  pi  o  qua  non  rcccpcrit  appcilationcm,  ciusque 
cxcmplumjitigaton  cck « c,  v  t  fi  rclatio  non  p(cna,aut  iufta  vi- 
dcretur,rcfutatoiiaspreces  offcrret,  ludiccmq,  omnia  acta.  v- 
na  cum  rcfutatorijslitigantis^aclPnncipemrcfvirecicbuiiTc, 
(]uou  Symmachui  (ignificat  m  Epittolis.Cuiusmeritupcrenni- 
tas  vcftra  Ic&is  gcths  ac  refutatorrjs  coharrcntibus  arftima- 
bit.  In  quam  rcm  plura  Brtfoniuiy  adfert,  defortoul.  Kom.  Imp. 
/0/308..  ' 

Quarc,  non  rcclc  accipruntrcfutatortos  jprolitcrisiudr- 
cis,A  Qy  o  appellatum  quibus  ipfc  appclUtionem  rci;riat,& 
caufam  reic&x  appelratioDis  cxponar^cum  fmt  p;  eccs,aut  Ir- 
bellipartium,  quibus  rcfutant  ludicis  rclationem ,  vd  a£ta  t 
aut  vtfalfa  >aut  ccrtc  vt  non  plcna,  &  iufta  -9  Hinc  ctiam 
vocantur  prcccs  rcfutatoriar ,  aut  hbclh  rcfutatorij ,  /  prima. 
&  tot.tituLCod  dereUtionJeg  quQni&m,  decima  offaua.  Cod.  boc 
titnl.  leg.  ampliorem ,  $Q.§. prim*.  inrefutatol  eodemtitul  Cod„ 
eodem.  Rcfutarc  cn i m  propne  cft rcfellcrc ,  non  vt  gloifogra- 
phi ,  ex  vulgari  Italorum  fermonc,  pro  reijccrc ,  aut rcpudia- 
rc  &c.  Communis  tamen  in tcrpretatio  fuftineri  videtur ,  ex  L 
iudicibus ,  14.  eyl.jl.fi  appellationem ,  Cod.  boc.  titul.  vbi  rclatio- 
nis  nomcn,  pro  Apoftolisaccipi,  putat  Cuiacim^  lib.  obfer.  z^ 
tap.  19. 

Porrb,  quidquid  fir,  communis  diftinclio  Apoftolorum  i» 
foro  rcccpta  eft ,  qux  tamcn ,  vt  fscpius  dictum  cft ,  in  Camc- 
ra  Impcnali  nonobfcruatur,nulIorumcnimt  Apoftolorurrt 
pctitio  nccefTaria  cft,  Ordinatia  Camer*  Imp.  par.  x.  tit.  $o.J.r. 
&CimitlC  non  obftantequacunqj  confuctudinc,  Ordinatiod. 
loco,%.fin.  SQnftMfterif  *r,  in  finccumenim  Apoftolorum 
nullus alius fcnfus fit,  quam quod hidex  A Qy o narret,iudici 
Ad  QyEMafcnrcntiaillius  appcilatum clTchocautcmfatit 
conftctcx  inftcumcntp  appclkuonis,vclexfupplicationc,vn- 
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denonvidctur,  Apoftolorum  pctitioncm  ,  ctfc  ncccflariam, 
ita  putat  Mindan.  lib.  i.  deProcejf.cap,  j. 

Verum,  an  ha?c  ratio  concludcns  fit,  quarc  in  Camcra  Im- 
pcriali  pctitio  Apoftolorum  non  requiratur,  fubdubitbj  nam 
cx  bbcllii  appellatorijs  conftabat ,  a  qua  fcntcntia ,  aduerfus 
quem appcllatum  (it,  /.  t.  %.fin.ff.  boctit.  nihilominus  camca 
neceflaria  crat  Apoftolorum  pctitio,  l.vnica,  ff de  UbeSisdimif- 
fir.  efc.  Vnde  ratio  tcncnda,  quam  Ordinau  Camer.  Imper.par. 
2.  tit.  30.  inprinc,  cxprimit. 

Itaq^  neca  dcncgationc  Apoftolorum  appellandum ,  cum 
ca  efFe&um  dcuolutiuum,vt  fupra  ex  Authore  decifton.  Cam.  rc- 
latum  eft  impediat ,  multomiiiusdehac  re  protcftandum , 
cum  Ordinatio  horum  nihil  cxigat,  Tom.  1.  Sympbor.  parte,  t. 
*oto}.Mt.$.cnmfef.  LicctdelurcCommuni ,  vtfupraoften- 
fumaIiudobtinear,hoc  cnim  ipfum  contcftandum  crat,/.  >- 
msa.ff.dehbellndimijfor.  vel  aliarationefuamappellatiohcrn 
non  fuiflereccpum,docendum,  Lf.  «,/.  6.fcicndnm,ff.  deap- 
petl.  recip. 

Ordinationi  autcm  t  Camer.  Imp.  locui  crit  intcrpofita 
immcdiatead  Camcram  Imp.  appeIIatione,quarcca  ab  infc- 
riorc  iudicead  fupcriorem  fa£ta,ab  eodcmq-  pronunciata  dc- 
ferta,eb  quod  non  (int  pctiti  ApoftoIi,&  huius  rci  nominc  ap- 
pellarctur  adCamcram  &c.  non  recipicnda  videturappella- 
tio,  argumcnto  corum,  quae  in  fimili  tradit  Mynfmger.  cent.  6. 
cbfiz.  infine,  Gail,  lib.  \. obfi^x.  nn.  8. 

Indadisautc  Apoftolistfolentitainterloqui  Scc.^ftJlfcfcCft  76 

5i  71  tft  jr  J&odtfrtrft.  $)§t  mfttm  gmi&tgjtm  4)mn/$u 
tw&mpmaftrn  gl$tcn/i)tro$ctftmen  ofrr  fdrgr nommc- 

nttCXypdtotion/bitinit  Ufetint/  ApoftoliRcuercntiales  frW 

Unntf  w*  tfit  x.  tiftoncit  /  NrfrtWgf  arify&ngig  iwmdpn/ 

vel  non  recepta appcllatione,t)l  btt gt tfantn  app*  tfo fcon  nk 
tofcrtcrf/fontar  apoftoli  refiitarorijfrraW  tc. 
,    Nondefunttamcn^uicxiftimct^etiam  delurcCiu.  Apo- 
ftolorum  pcutionem  nccefliriamnonefle,  exl.  6.eos,§.fi». 
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C.hcctit.  tk  vbi  iudcx  rcrminum  pctcndi  Apoftolos,non  prae- 
fi^at ,  tamen  lex  i.  §.yltim.ff.  dcltbcllisdimijfl  Cap.  ab  eo  hoc  th, 
in  6.  aliud fuadcrc  vidtnturtcoquc h,re  vtimur,non  autcm  nc- 
-cctsecncvt  fcnpto  pctantur,icdetiamabsq,eo,d,ir]  poiTunr, 
vt  fi  v.  g  paritio  tcntcntix  iniungatur ,  adtorum  edmo  dctur, 
I'jdcx  pronuncict ,  nullam  ciTecaufamappcJIationis,  h*J!Lis- 
modicnim  rcfponfa,viccm  ApoftoIorumobtinent,MW//£. 
L  dcproccjf.  cap.  7.  nu.  31.  yfy  adfinem, 

Iliud  obitcr  hic  admo  ncndum ,  ruftici  appeliattonem  non 
ccnfcri  pro defcrta,ob  non  pctitos  Apoftolos :  Guido  Papct  de 
appcll.  m.  i$.vbi  refert,in  Curia  Pariamcnti  Deipliinatus,fapc 
ic  vidiflc  ita  obferuari. 

Ethxc  dcfatahbus»  vtcum  Dd  loquir,  intcrponcndx,ap- 
pellationis;Ordo  poftulat,  vtfataliaintroduccndscaggrcdia- 
mur. 

Quz  diuifio  fatalium  appeliatioaii  quamuis-quibufdarci 
difpliceat,  CX  eo,  quod  tcmpuspcragcndaraut  intcrponcndar 
appeliationi  pracfcriptum  ,  non  dicatur  in  Iure  fatalc,  fed 
folum  tempus  introduccndz,  nequc  totum ,  fed  tantum  vlti- 
musdiesfueritfatalis,  ideoque  tcmpora  omnia  appcliatio- 
num,  hacdiflinftione,  cum  d-cbus  fataiibui  confundantur, 
quod  committcndum  non  cft  >  tamen  in  foroita  dtftin- 
guitur. 

Procuiustrei  cuidentiore  cognitionefciendum,  antiqui- 
tus  ita  comparatum  fuiiTe,vt  duobus,vel  fex  mcnllbus  cxa£tis, 
pro  iocorum  interuaiio,  poftappcliationem  intrrpofitam.vl- 
timuselTet  fatalis,poftqucm,  lapjo  litfgatori,  mtramcnfcs 
quatuor,extraordincmdabarur  reparationis  bcneficium  ,id 
e(linftaurabatur,feuredintcgrabatur,tcmpuslapfum,&lis,ita 
vt  ctiam  cflct  hiccxactis  quatuor  menfibus  dics  fatalis  vlti- 
mu$. poft  qucm  nuila  fpc rclidla  fecundx  reparatioms  fcntcn- 
tiar iati  ncceiTarib obtcrnpcrandum erat,  quod  Symmachusk- 
gnificat  in  Epiftolis.  Mcnilum  quatuordiiata  ctrricuiisfum- 
modicjmpctratitcmporis,  extitit cogmtor.  Lt  aitbi,Cu\n 
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vcl let  infcelicem  caufa  lapfum  reparatione farcirc,obie£tu  lc- 
gis  Conftantiniana!  explola  cft'  quar  cxtra  ordinem  tcmpori- 
busindultis  longiorcmne^auitcxcurfjm,  mfimon  vel  aiia» 
lufta  caufa  impcdimcnto  fucnt  &c.  /.  u.  C.  Thcodofiano  de  repd- 
ratio  appell. 

Haec  tamcn  nonnihil  immutata  fum,  vidcatur/.  i.&l.vlt. 
C  detemporib.  appell.  Cuia6us,libi  12  cbf.cap^ 

Appellationis  itaquccaufa  lntcrifciolcbat,  nifiiftisdiebui 
fatalibus,feutcmporahbusintroducebatur. 

Ex  his  conftat  intellettus  ad  NoueUamSi.de  iudieib.cSVt  * 
nullatenus&c.cap.  6.4ppellationes ,  ibi,  Ea,qnfiVocatur  alegtbui 
rcparatio,locumin  hisnullum  habentresc. 

Dc  lurcCanonico  autcm ,  tcmpus  introducendae  feu  in- 
choandz  Appcllationisnon  vidctur  dcfinitum  ,  fcd  arbitrio  • 
iudicis  A Q.V  o  reJiwqui ,  (imphcifercnim eo ftatutum,  vt m «■ 
terpo(itaappcIlationc,tempusafrigneturadcam  profcqucn- 
dam, cap.  ^.perfonas,  cap.  f.cumfit,  tap.  i6/§.fiVcro, cap,  obUtx  , 
J7  ext.^cap.cordiyin  6,  bot  tit.: 

Exordinationc  t Camenelmpcr.  vcrb, fcx mcnfcjconcc-  79  , 
duntur,  ( cxccptis caufts fpolij,  Ordinat.  Camer.lmp.par.x.  tit  8» 
§•  9- <<333oa&ct  DttK.tumfeq.  &caufismoderationum ,  illic  e- 
nimtrcs,hicannujjntroduccndaeappcllationi  praffinicuseft , 
Comititslmperij,  ^nnoi^c.§.  ^uxt>it)mna(^:€.fbl.  mihi ,  . 
413. )  OrdmatioCam.  Imp. par.  r*it  $0,  w/nk or  $.  ^llrfcC 

af>f  r  2f.  cr§.  2}nt>  foaffo  ir  vbi  ftatuitur,  <*Bann  frrr  Sfpyrf* 
font/ 1  tt  oMrflimbtcr  jrft  /  fctn  3ypfl%ition/am  ffammfr* 
grricfjt/  bttn$:tWft*rcftttoi^imq  itfraHf^angfrtcn  tmnD * 
wrf ftnfctc  n  iatomg  in  ftttgrfc #tcm  rermino  yXiitfy  an Wn« 
,vmacr?cn  twtrfcf  /  fo  foll  AfetHnn  fan  3ppr  Ha  tion  fiir  fco* 
f*rt  $«djt::ont>£(£a(tfn  Wfrfcfn  /  td  cft ,  nifi  abappellantc,  . 
prarfinitotcmpore,  citatiocxtrahatur,excquatur,6c  reprodu- 
catur,appcllatio,  habeaturpro  dcfei  ta,  vno  vcrbo,  }\}x  3  ly  (U 

faximmwMngtn  /tnrrcr;  Zufcithimg/  wfiintMn$/t>rt&  • 
itittoftintoiniun&Hr.lakun&x. 

Ii   j       Hic  :  - 
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Hicquxri  poiTcr,quotdies  pro  mcnfc  computandi  fmt.De 
fcocdubio,  vidcoptnioncs apud  Mcnoch. de  arbitrar. iud.  libr.  t. 
cent.  i.  cajk,  jo. 

Dccifam  cl\,  d.Ordinst.par.  2.  M.$o.  $.  QCJtlt»  follrtnr.  ?i- 
dclicct  triginta dies  computandos,  quod ncdum  io  caufa  ap- 
pcilationum ,  fcd  in  omm  termino,ciusdemq^  prorogationc 
intclligcndum  crcditur. 

lntra  lexmcnfcsitaqueCitatioextrahi ,  &  aruc  fincm  illo- 
rum  rcproduci  dcbet ,  ( quarnuis  olim  ita  comparatum  fuifle 
conftat,  vt  dzm  rcuercntialibus,aut  nullts  Apoftolisa(ex  mcn- 
fcs,  concetfis  autem  rcfutatorijs,  quatuor  menfes,  appellatio- 
ni  mterponcnda:  praefixi  fucrint,  Ordinatio  Camerat  VVormac 
conftituta  Anno  iftu  titul.  (333tC  t rt  Sfpprflattott  fadjrtt  X. 
fol.  mibi,  Il8.  W  Norinbcr.  Annoifl$.  tit.  <JBtC tft  2(pprlfo flOft 
XUfoL  IC4.  Et  Comithslmpcrij  Anno  ICZ9.  habith&c.  §.  ^ttCttf 
tw  &Cd}*1>nt>(?Bimcfol.  mihi  l8l)  Quarc  fi  appcllans  tne- 
giigcntia  prseucntus,  citationcm  pra fixo  temporc cotnmodc 
reproduccre  non  poflit,  vt  fi  in  quartoaut  qutnto  menfc  pctat 
proceiTus,  &  fatalium  prorogationcm ,  non  videtur  audtcn  - 
<ius,  de  fe  cnim  queri  dcbct ,  quodfc  nimium  ar£arit ,  nifi  di- 
(tantiamlocorum,autaliasidoneascaufasaIlegcr,quibusuii-« 
pcditus  non  extraxit  Cttationem ,  Ordinat.  Camcr.  Imp.  par.  2. 
tml.yo.  $.  QCBilt&e flbrnr.  infine,  adeb,vtnccignorantiam, 
vel  locorumconfuetudinemprastendcrepoflit,  Ordinat.  d.  lo- 
cv,  §.fin. 

Kinccxfurgrtilla  quzftio,  tcrmino  in  fcrias  incidcnte  Tj  ta- 
Jtbusq,  poftca  exfpirantibus,  an  reprodudio  &c.  appcllanti 
adhucfaluafit/ 

Omtfta  longiore  difputatione,  dcqua  Gail,  lib.  x.  0J/14O. 
nu.  4.  «iw/ty.dccifum  cft  GmitiuJmperij  Anm  70.  Spirababi- 
Si       .  4$biVt>lawfyl(.  foLmibirfi+t  proptcr  iocidentcs  fcriaa 
appcltationcm  non  cffici  dcfcrtam ,  fed  poft  fincm  lllarum  , 
rcproductioni  locum  efle. 
82      Caetcrum  controucrtitur,  an  illa  dccifio  t aut  conftitutio 

indi- 
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indiftin&e  proccdac ,  fmtne  fcriae  paruae ,  vcl  fub  rlnem  lon- 
garum  rerminuj  inadat  ,'an  verbaIiudprobandumfit,fiab 
initio  reriarum  tcrminum  expiraflc  proponatur ? 

£t  quidcm  prima  focie  videtur  diccndum  ,  nullam  di- 
uerfitatu  rationcm  cfle  attendendam ,  cum  dccifio  gcncra- 
liter  conccpta  ,  generalitcr  cxaudicnda  fit ,  iuribus  vulgatis 
vrc. 

Sccundb ,  quod  pctita  rcfritutione  in  intcgrum ,  quac  hoc 
cafu  conccdi  poflet ,  caufa trahcrctur  in  infinirum ,  vnde con- 
fultiujcfle,fi  iudcxfublato  hoc  circuitu  ,  appcllationcm  ad- 
mittat&c. 

In  contrarium  autem  vrget  lcg.fcd etfi pcr  Pra+torcm  ,  tigefi- 
mx  fextx.  §.  fcxtus.  fi  fcrix  ,  ff.  quibui  ex  caufis  ,  Maiores  <fu . 
Jn  bxc vcrba.  Solcnnium  cnim  fcriarum  rationcm  haberi  non 
dcbcre,  quiaprofpiccre  easpotuent,Scdcbucnt  Actor,ncin 
cas  incidat. 

Qinbusacccdat//  §. £>bxvolautf) IC ib\,S&Qtf)tu\V<\(itl 
lUfmXCtm^cnic.  idcbappeJIantem audiendum,quiadebi- 
tamdtiigcntiam  adhibuerit,  &  interoentuferiarumjmpedi- 
tusruerit,hicautem  lenimiumarclanc,  quarc  ipfnmputan- 
dum  fit. 

Bcnigniuj  camen  videtur,  idcaufacognita,  &  rcrumcjr- 
cumftantijspondcratiiftatuendum,  arg.  Lz,  non  cxigimtn^* 
%  fi  quistamen.ff.  fi  quii  cautionibuicfc.  Ncqucenim  ucarclan- 
dus  eft  appellan  j,  vt  poflTit  ei  dici,  cur  non  multb  antc  citatip- 
nem  extraxcrit,  quam  dics  feriarum  veniret ,  ncq,  itcrum  per- 
mittcndum  ci,fi  quid  fit,quod  ei  imputari  pofTit,muIt3e  enim 
circumftantiarintcrucnirc  polTint,  vtputaabftntia  Aduocati, 
kl$.  ait  Prator,  %.fin.  ff.qmbus  excdufis  crV.  Vel  mors,vcl  fi  alia 
moraiudicijcontigcxit&c.  quxappcllantcm,  nomincncgli- 
gcnti3f,dcfcndere,&alia  quae  ipfum  arguerc  poflunt. 

Quarcarbitrio  iudicijrem  committcndam ,  argumen.  I.  ijv 
ab  hoftibus, §-fin  cum  l  feq.  ff.quibus  ex  caufis  maiores  cfc.  In  om- 

ncmtamcn  cucntum  conlultumclTet,  prorcgationcm  pctcrc 

ad  t 


2t$       DE  TEMPQRIZVS  SOLEN.  &i. 

ad  cu  itandam  cauillationcm  dcfcrtionis,  cz  abundanti  caute- 
la,  quae  non  nocct ,  prxftat ,  inquam ,  prorogationcm  pctcrc , 
tom.  I.  Synph  par.z  UU  l$.fU  }o$.ib\nota  infupplicat.  Licetet- 
iam  iplo  iurc  tc  v  pus  vidcatur  prorogatum ,  Rulantusy  de  Cont- 
mijf.par.  3  lib.  8  deprocefi  ind.  tnterrog.  nu.49.  yerf.fi  aiudice% 
vbi  lta  in  quadam  caufa  notatum  rcfcrt. 
f j  SupcnoTi  quaftiom  harcaffiniseft ,  tan  fufficiat  rcprodu- 
£tio  citationis-verbahtcr  ta&a,cumproteftationcdihgcntix, 
demdc  poft  Iap(um  fatahum  reahtcr  producatur. 

Et  quidcm  ftri£toiurc,  appdlatio  vidcturdcferta,quiarc- 
quintur  rcaiu  ptodudtio  Qtationis,intra  tcmpus  fatalium,& 
cun  cfFe£tu ,  OrdinatioCam.  Imp.par.  2.  tit.  30.  infine ,  Mynfing. 
ecnt.  1.  obf.  $i.  ecw*.  j.  obf  facent  j.  obff  7.  tom.i.  Synph  par.  2. 
tit.  ij  fol.  34?«  9-  Rulantus,  d.  /.8.  cap.  n>  poft  nu.  49.  vcrfic, 
fificanrealis,  vbi  idpreiudicijsconfirmat,  &  in  tcrminis  De- 
natfitx,  in  vcrbis  appellationisdefertio  csc.  nu.  4.  quibus  acccdat 
rcccffus  deputationis ,  Unno  \j$qq. J.  fQit  npcfl  atldj  lC.fil.ms- 
J>il76%. 

Vtrum ,  hxc  quxftio  dccifa  cft  Comitiis  Imperij ,  Anno  94. 
Ritisbonsehabitis  §.  "JRuirt aucfjbcfunbcn  irirD  /f<fl.  mihi-jiy 
vbi  dcfinitum,  cum  il!a  proteftatione  prorogaxionem  fata- 
lium  pctcndam,dcindc  cum  rcali  reprodu&ioncProcefluuin, 
Jegitiinas  caufas  prorogationis  infcrcndas  eflc  audica  p.-rcc, 
quod  U  alitcr  faitum,  etiam  cx  officio  defcrtionrm  attcnden- 
dam,hoctamenfingulariterdccIaratur,  nifiappcilatusin  tcr- 
mino  introduccndz  appcHationis  pro  fuo  Incercfk  profequi 
appcllationcxn  vcllct ,  hic  cnim  hcet  cx  partc  appellantis,  non 
Icgitimcreproduccntis  citaxioDcm  appdiatio,  iudkcturdc- 
fcrta,  aliudtamen  obtioctin  pcrfonaappcllati  ,itaftatutum 
di&hComisiisImperijyUnnop+habitu,  j.  ^JSannaU^bi^ 

votHtn  /foL  724. 

Porro,  t  hi  fcx  menfcs*qaos  non  tx  dic  prolataefentcntiae , 
fcdappciiationisintcrpofitx,  currcrc  ftatuitur,  Ordinatio  Cam. 
Imp.par.  2.  tit.  }o.  5-  U  m  rcrbii  j  Wotl  )r|(  <W  fcf  r  SmttfQ* 
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nirtflrSTpp*  U.Uion^Utdbu  n  Jf.in  quam  rcm  non  re&ealle- 
gatur  Clemcntina  ^ficut ,  hoc  tit.  quia  non  dc  intro  Juccnda  feu 
inchoanda ,  (cd  prolcqucnda appellatione  mcntioncm  facit , 
continui  funt,  &  currunt  dc  momcnto  in  momcntum,  Myn- 
fingerus*  tcnt.  6.  obf.il.  ncc  aludice  A  Qy  o  prorogari  poffunt, 
fcd  minui,  Ordin.  Cam.  Imp.  d.  tit.  30.  inprinc.  in  vcrbis,  Q3h& 
ntcljt  twrubcnf.  (quod  notandum  proptcrdcfinitioncm/4, 
fifijf.  f  fiquis, ff.de rciud.ibi,  Si  n  autcm  ampliorcm  nume- 
rumdicrum,  fua  definitionc  iudexamplexuscft , computa- 
bitur  rco,  &  legirimum  tempus,&  quod  fupra  id  ludexpraefti- 
tit)  Gail,  lib.  1. obfl^o.  nu.\.  ey  l.  Author praiud.Cam.  in  verbo, 
appcUationisfiatalia,  vcrfic.  Ordinat  CameracSc.  vbi  rcfcrtin  qua- 
dam  caula ,  appcllationem  pronunciat im  dclcrtam ,  ob  non 
fcruatum  tcrminum  ftatutum  appcllationi  introducendac,  a 
Iudicc,  &  quidcmminorcmtcmporcconlhtutoinOrdina- 
tioncCam.  Imp. 

Nondcfunttamcnrationcsdubitandi,  quibus  colligi  vi- 
dctur,  potcftateinferiorum  iudicum  abbrcuiationcm  tcrmi- 
ni,ablmpcrioprxfixi,  non  contincri. 

Primo,  fc  offert  d.  I.  ^.fit  fe,  §.  f.fit  quiiff.de  re iudic.ibi.  Se  D 
fiquidcmminoremftatucntdiemludex,  temporc  Icgitimo 
rcplcatur  cxLcgc,  quod  fcntcntisc  Iudicis  dccft. 

Sccundoabfurdum  vidctur ,  tcmpus  confilio  atq;  iudicio 
fuprcmi  iudicis  prxfinitum  ab  ihferiorc  iudicc  rcftringi  poflc  > 
argum.  I.  iUey  §.  4.  tempcfliuum^ff.  adS.  C.  Trebcll. 
Hij  rationibus dubitandi,  infra  occurrctur. 
Praefkuml  itaquctcmpus  aiudicciqueattcndendum,  ac 
(\  alegeftatutumfit,  quamuisquidam  exiftiment,  datisRe- 
ucrcntiaiibus  Apoftolis  tantum  ,  iudiccm  terminum  praefi- 
gcrc  polTc,  quos  rcfcrt,  &  fcqui  vidctur  RulantHJpar.  3 .  Itb.  8.  de 
Proceff.  iudic.  interrqg.  cap.  1 3  num.  49.  verfic.  fi  fic quod aqueeyc. 
quibusrcpugnat  Ordinatio  Cam.  Imp  par.  2.  tit.  30.  cs"Notaut 
gd  Camer.  Imper.  ibidcm  fiol.  312.  vbi  contrarium  obfcruari 
rcfcrt  adtb  vt  nifiimratcrminurn  hominisautlcgis,  introdu- 
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catur,  cum  effectu  appellatio  cfficiatur  dcfcr  ta,  RuUnt,  d.  hc$t 
poft.  numer:  49.  vctiicul.fttcmpia  Jlege,  vbi  hocprariudicijsali- 
quot  confirmat ,  quod  tamcn  cum  hoc  temperamento  inteU 
ligcndum  exiftimatur, 
86  Primo,vttparui  temporis  intcric&ae  mor*,poftprarfixura 
introduccndat  appellationi  diem  ,  vtputa,  vnmt  aut ahcriui 
diei,  ratio  habenda non  fi  t. 

In  cuius  opinionii  corroborationem  adduci  poteftrfig». 
tnentum  legis  8.  etfipoft  ff.fi  quiscdutionibus,  L  db  hoftibus,  If .  §.fed 
quod $.  eum  Lfeq.ff.  quibus  excdufis maiores,  leg.  Pdnnonius  $6.  jf* 
deacquirenda hctreditdte^Lxtf.fi itdquis  ,  §. Seia.  1.  vcrGc.fi  nom 
multo  pofttfc.  ff.deyerbou  obAigdt.  Ll  fiferuus ,  §./bletitd%9 
verfic.  quod yt'1%  faci li-us  admitti  potcrit ,  fi  non,  poft  longum 
temporis  (jpatium ,  hoc  defideretur ,  legit  fin.  §.  primo.  efcum 
antea,  verfic.  Sdncimus  C$d. de tempor, dppeUation.  q uia  vt ait I.C# 
inl.  2\.fidebitori,ff.  deiudum,  magnum damnum noh  ellc,ift 
mora  rnodici  tcmporis,  &  ita  obferuatum  in  quadam  caufk 
ref crt  RuUnt.tLpdr.  j.  lib.  8.  depwcejfind.  interr.  cdp>  \\.poft  nu> 
4$.  ffl&fi  nonddfuiu 

Quibus  rcfpondcrtt  tradita  a  BoUni,  Trdftdt.  de  in  integpl 
veftitHU  cdpit  571.  in  PdrUmento  DoUno ,  tardius  vno,  aut  duo- 
busdiebus,  introduftaappdlatione,eam  nonhaberiprode- 
fcrta,neqi  huius  imerpofiti  modici  temporis  rationem  confi- 
derari,ratio  tamen  iuris  repugnare  videtur,  cum  cnim  Ordt- 
rwrio  praecisc,  intra  fcx  mcn(es,appeliationcm  introduci  prz- 
cipiat,  d.  pdr.  2, w.  $o  ibi,  ^nfc  wcfjt  fomifcf  r  U.  &  clapfo  v!ti- 
mo  dic,  partiaducrise  iusquaefitumfit ,  Qemen.ficutfhoctituL 
Mynfingerui,  centur.  3,  obf  fq.  infin.  Gml^  iib.  obfer.  140.  poft  nu- 
tner.  4. 

Quare  diccndum ,  ftri cta  difputandi ratiohe ,  appcllan tcm 
non  audiendum ,  nam  vbi  propter  aftum  non  explicatum , 
legitimojtempore  ,  priuatio  vel  executio  fit  a  lege  vel  ho  - 
rnine^  receptum  eft,  morar  purgationem  non  admkti , 
maximcinte.ruenicntedie  &  pcna,  Ug,  yigefima tertia.CeU 
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fui,  ff.de receptis  arbitr. leg.  TbdH,  41.  J.  intra  ,  duoimmoff.de 
fideicommijf.  libertat.  communiter  Dd.  in  l.infnUmyff,  de  Verbor. 
•blig. 

riicita<jj  vidcmus,pro  vnapartcius,  pro  altera  aequitatem 
ftare ,  &  cum  ratio  poftulct ,  vt  ad  humanitatem  &  benigni- 
tatcmpropcn(ioresi1mus,*rg//mc».  /.  Arrianus,  ^j.ff.  deobli- 
gdt.  &  dttion.  in  multisque  humanitas  fubtihtati,  aequitas  ftri- 
dtoiuripraeferatur,  l.\6.fifundusy  $.  G.fiplures^ffde  Pignorib. 
Et  inomnibus  quidcm  maximetamen  in  iurc  sequitasfpe- 
ftanda,  /.  in  fimnibus  90.  ff.  dereg.  iur.  I.  pUcuit  y$.C.de  iudicin, 
1. 16%.  I.  \t].ff.dcR.I.  humanius  eft  paruitemporisintcric&ae 
morz  rationcm  non  habcndam. 

Et  hac  humanitatis  rationc  fuggerentchon  femel  appella- 
tionem  rcccptam  ruiflc,  in  fuprcmo Impcrij  iudicio,  rcfcrt 
Notdr.fubnomtne  Mdgenhorfly  adOrdinat.  Cdm.  Imp.par.  2.  titul. 
30./0/.308. 

Secunda dccIaratio,eft,  t  nifi  intra  tcrminum  Icgis  aut  ho-  %j 
minisaiudiceappellationisprorogatio  pctita  non  fit,  (quas 
quidcm  prorogatio  fatalium  citationi  inferitur,  non  autem 
caufx  prorogationum ,  cx  rcceflu  vifitationis  ^inno  r^.  §. 
flcf^  t)ai1tl  IC.  Cvfnerus  adOrdinat.  Cdmer.  Imper.part.  1.  titul.  $0. 
Ordinatio  Camera  Imperial.pdrt.  1.  tit.  30.  §.  'JBllrtH'  tfbt  r  tHircrj 
K.  in  fine.  vbivnica  caufaprorogationis,fcilicetdiftantia  lo- 
corum  exprcfla,  iurc  extenditur  adfimilcs,  vim  maiorem, 
bcllum,pcftcm,  inundationcmaquarum&c  modohuius 
rei  lcgitimum  documcntum  exhibeatur»  aut  notorium  fit,  dc 
his  yide  fupplicdtiones ,  &vota,Tom.  1.  Symph.par.  t.  tit*  if  de 
fatdlibuiypertomm:  idq-,  no  immerit6,fcriptam  cnim  lcqui  ca- 
lumniatoris  eft,  boni  verb  ludicis  voluntatem  fcriptoris ,  quac 
Lcx  enim,quod  S.C.quod  Magiftratus  Edictum,  quod  tefta- 
mentu  non  in finnari  aut  conuelli  potcrit,  (1  ad  vcrba rem  dc- 
^flcclerevclimus/confiliumautcmeorum^qui  fcripferunt,  & 
rationcm,  &authorkate  rchnquamus,non  cnim  cx  verb-is  to- 
tum  pendct  ius,icd.vcrba  fcruiunt  hominu  confilijs,  &  autho- 
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ritatibus,nec  vcrba  vcniunt  in  iudiciuni ,  fcd  ca  rcs ,  cuius  cau~ 
la,  vcrba  in  lcgcs  conic&a  funt  &c.  vt  ait  eleganter  Ctcero pro  Gc- 
tinna, cy  cap.  bumana, II.  z2. q.  f,  cap.  ^i.facundo requirie, ext.  bot 
/ir.nam  quotics  Lcgcaliquid  vnum  vclaltcrum  introdudtum 
cft,  bona  occafio  eft ,  cactcraqux  tcndunt  adeandcm  vtilita- 
tcm,intcrprctationc fupplcri,/.i$  nam  vt  cjrc. nonpojfunt. 
l.Jcirc,  17  ff.  dc  legibus>  l.  2.  in fine,  C  Communia  de  Ugatis. 

63  Vcrum,dubiumcft,tan  interiuihscaulasprorogationis 
fataltum  rcferri  debeatTradhtus  concordix  vcl  proponatur 
caufam  vcrfan  in  tcrmmis  compromjflfi,  aut  tranfaclionis. 

Et  funt,  qui  exiftimcnt ,  autborit.  Ckmen.  quamdiuy  hoc  titul. 
pcndcntc,  aut  durantc  trattatu  corxordix ,  aut  compromiffi, 
fatalia  non  concurrere,  luftamquc  caulamefle  piorogauonis, 
aliasappcllansfacilcdccipi  poffct,&obfcruatum,  mquadatn 
aud refertRnlanM.par.  3.  lib.  S.de  Procejf.  iud.tnterrog.  cap.  1$. 
VCific.y?  noneft,% 

In  contranam  partcm  videtur ,  inclinarc  Gail , lib.  t.  obferu. 
I40  numer.  S.ejrJequenikcxpTcffxuffctunuTTem.  i.  Sympb, 
pat.  1.  Wvic  mibifol.tpi, ibi  cumfataXia fxnttrc.  ejrfol.  jof.  ibi 
3|1  iudicialitcr.  in fine  cfc.  ey  tom,  1.  par*  2.  tiu  \6.vot..  J.  num. 
7.  quia  tra£htus  concordix  non  fufpcndat  tcmpus  fatalium , 
icdcompromiffiim}dit7.cIemen.quamdi/4.  Muhominusiufta 
caufa  prorogationis  aiicuiu*  termini,aut  dilationis  crit/i  al  I  e- 
gctur,  forsc  nuncium  in  via  ciTc  &c.  ita  ftatutum  dijputatio.  re 
cefj.  Anno\6oo.  §.  ^UXQ$[au$aVitlC.fol:mibiy767. 

tp,  Porro,  t  hicfcicndum  cft ,  refcrre ,  an  prorogatio  fex  men- 
fium ,  an  vcrotcrminiminorisaiudicc  A  Qy.o  prxfixi,pe- 
tatur. 

Primocafu,  non  prxccdentc  caufx  .cognitioneproroga- 
tioncm  non  conccdcqdam,idcocjj  caufascitationiinfcrcndai 
non  cflc ,  ilaautcm  ludcx  mioorem  dicm  tcmpotc  prxfimto 
introducendxappeliationi  ftatucrit,  ctiam  non  probata  caufa 
impedimenti,  replendum  ex  lege,  quodfcntcntix  ludicis  dc- 
cft,  /.  4.  §.ft  quis  tondmnatM>ff.  dc  re  iud.  &  jiec  hic  caufas  pro - 
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rogationum  procciTui  inftrendas  ,  vt  deflnitum  cft  Comitiis 
Jmpcrij.Anno^^.  babitii,§.  QUvflfy  ducfyucr  lcfcl.mtbiyi^. 

Ex  his  t  conftat ,  proi  ogatjonem  fatalium ,  intra  terir.i- 
num ,  cx  iuftis  caufis ,  iupra  a  nobis  relatis ,  pctitam  conccdi , 
humanum  cmm  cft,  vtait  l.  C.  in  l  intctdum  ^ff.deiudiciis , 
propter  fo:tuitoscafus,di!ationemaccipi.  Dixi  lufiis  caufist 
cjuod  non  folum dc  hac  prorogatione,  ied  etiam  dc  omni  di- 
lationc,  eiuidemq^prorogatione,  locum  fibi  vindicat.  - 

Et  quamuis  quidam  rcpugncnt  ad  l.fin.  ff.  deferiis,  quos  co- 
piose  allcgat  PetrusGillcen.  in  Rubriudedilation.  nu.  10.  vidcli- 
cct,  prorogationcm  alicuius  tcrmini,  abicj',  prxcedentc  caufar 
cognitionc,  a ludiccconccdcndam ,  Moti  autborit.Lf.fcdfi 
manentc,  ff.de  Prccario.  l.fed  fi,^.  §.  fi  qnk  condcmnatus ,  5-  ff* 
de  reiudia.Tamcn,  cum  contranum  iu  Ordmat.  Rdtisbonx  con- 

ihtutum       1507.  tit.  ^PtVfcte  tcrimn}iifa[renr<\  vcrfic. 

f©ae  ab( r  IC .  W  Ordtnat.  Cam.  Imp  par.  3.  tit  i6.§.  'JBa*  rt&C r 
fcicdilationes  &c  &dc  noltro  caiu,  Ordinat.  d.par.  2.  tit.  50,  §♦ 
^urtt  atfcr  2C.  dccifuirLiit,non  diutius  infiftcndum,quod  m- 
ri  confcntancum  conftituo,  /.  I.  qui proTribunali,  l.  31.  debito- 
ribus.ff.  dcrciudic.  I.  4.  dies,ff.  dedamno  infeclo.  Cum  alias  con- 
tra  diipofitioncm  luris  &  £quitatis,cum  graui  damno  litigan- 
tium  ,  Iitcs  protclarcntuT.  . 

Secundo ,  t  Dixi  intra  terminum  ,  prorogationem  pctendam ,  91  \ 
nam  eofinito,  fiucalcge,  fiucab  hommt  praefcnpto,  rccur- 
rcndum  cft  ad  rcmcdium  reftitutionis  in  intcgrum,  ncc  audi- 
turappcllansjfipcriculofuodeccrni  procefluspetat,  lapilsfa- 
taJibus, ctiamfi  releuanra impcdimcnta allcgct, qusccxcufcnt  - 
ipium,  Notator ad Ordmati  &m* Imp. par;l.  tit.%0.  fol.p^.  vbi 
hoc  praiudirijsconrirmat,  fcd.rcftitutionis  inintegrum  bc- 
nefiaum  implbrandum,  quod  non  kcile  conccditur,  cum 
partcshabucrirrtordinariam  viam  ptorog-.tioms ,  Mynf.cent. 
3.0^54.  tom.  1.  Sympb  par.  z.  tit  if.-fol.  34.  ibi  periculo  partis, 
fol.  36.  ibi fimili  :ncdo  cum  fcq.  t 

Ei  ratio  cft,  quiadecWo  tcr~>inoiusqu3cfitum  cftparti, 
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quod  ca  inuita  & caufa  plcne  non  cognita  ,  aufFcrcndum  noa 
cft,  fl</.  4//  /.  l.  C.dedUation.  Receff.4cputdtiot  *Anno  i6co  $. 
^lfWOfaUCr)  U.tumfeq  foi.mibitfSy. 
•  92  Vndc  caBlae  t  in  fupplici  hbcllo ,  ob  quas  rcftitutio  implo- 
ratur,  ailegandx,  qux  fi  rclcuantcs  vidcntur ,  citatio  ad  viden- 
dum  fc  rcftitui  &c.  dcccrnitur ,  Gail,  Hbr.  l\$bfer.  14$.  numer,  f. 
nontamcn  caufx  articulatim  rcftitutionis  dcduccndxiunt, 
vt  quibufdam  vidctur  pcr  Ordindt.  Cdmer.  Imp.par. }.  tk.  fl.  §.1. 
quia  proccdit ,  (1  aducrfusdcfinitiuamrcntcntiamrcmtutio 
pctatur,  recefu  deputdt.  Unno  1600.  $.  ^JBattrt  gfgM  titXtX  IC. 
fol.mihi,7j2.  tom. 4,  Sympb. pdr.i.fuppi. 6$.fbl.6v in proccf- 
f u  autcm ,  tantum  fupcr  rcftitutionc -,  non  m  cau(a  principali 
procedcndum. 

$3  Et  necclje  habct  t  pars  impetrata,  non  folum  impcdimcB 
tum  probarc,fcd  ctiam  adhibitadiligentia  expediendi  a&um, 
ob  impedimcntum  fuperucniens,  rcmoratum  fuiflc ,  /.  i6,fcd 
*tfi  y  §.'/iptim§.  fi  fcriie ,  ff.  quibus  tx tsttfis ,  wdiorts,  i.  z.  non exi  * 
gimus,  §.  quodiiximm ,  ibi ,  Ttmpeftdtem  inteiligere  dtbemns  ta- 
lem ,  qua  impedimento  fititineri  vel  nduigdtioni ,  ff.  fi  quit  cau- 
tionibus.  Text.  notdbilu,  in  i.  qui  commeatu  ,  14.  ff.  de re  militari , 
vbi  Iuris  Conful.  ittquit ,  rationem  habcndam  cffe  1  tcmporis 
nauigationis,  itincris»  autfiobaliam  caufam  morampailus 
fit,  dum  non  tardius  a  locoprofcdum  fcprobct,  quam  vt  oc* 
currerepoflit. 

Qyibus  acccdat  ratio  Ugh  4.  ttmputjff.de  Vatationt  munerum 
tfc.  iun&di.mn  omne^S. ff.de ftatulibcrk&QTi omne mtcrucnics 
im  pcdimentum  prodcnt,  fcd  id  duntaxat,  quod  impcdicndae 
appcliationi  interuenit ,  ix>nfufficit,inquam,  folaimpcdi- 
mcnti  probatio,fcd  rcquiritui^  remoto  impccl^mento,  proba- 
t;o,  qucm  non  fuiflc  in  mo  ra,n  cq-  fc  nimium  ar&aflc,  (cd  dc- 
bitamdiligentiamadhibuiiTc,  &  hancdo&rinam  prsiudicio 
confirmat  Author  praiudicior.  CdmeraHummrctbottminitir- 
tumduclio ,  /b/,  3$^.  ibi  fi  cui  prafigiturtft.  quarcd  culpaargui 
potcft,  quod  in  impcdimcntum  accidcrit,noncntaudien- 
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dus ,  argumen.  I. 16.  non  enim,ff.  quibu*  ex  caufis  maiotes  zjfe.  I.  7, 
fifidciuffor,  §.  h  fi  neceftariaff.qHifatiidare  coguntureyc.  qub  pcr- 
tinet  rcccpta  enunciatio  Intcrprctum  ,  cxcufationcm  llliui 
nonelTcrccipicndam  ,  fi  difficultas  aut  impcdimcntum  fu- 
pcrucnicni  potucrit  praruidcri ,  /.  fiythendsy  §.  penult.  ff.ad 
L  Rhodiam de laclu,  iuntta L 14.  qui  autcm  ,§.2fedetfi quii.ff.  dt 
ionftituta  pecunia,  cap.  ynico  dt  commodato .  cap.  2.  extra  dcdepo- 
fito. 

Hii  adhuncmodumpropofit»,rcIiquumciTcvidctur,  vt 
cxcutiamus,  qua  cx  caufa  reftitutio  in  lQtegrum  implorari 
poffit. 

Sccundo ,  quae  fit  ratio  doccndi ,  quem  fuifie  impcditum , 
vtrcftitui  pofGt. 

Quod  primam  quxftionem  attinct ,  cum  multi  cafus  cuc» 
nircpoflint,  quideferant  rcftitutionibus  auxilium,ncc  fin- 
gulatim  cnumcrari ,  vt  quotics  scquitas  reftitutionem  iuggc- 
rifr,  impeditisfubucnicndum,/.y?</  etfiy  26.§.  nono,itemin- 
quit  Prttor,  ff.  quibm  ex  eaufis  nuiores ,  inquam  rcm  Textus  ele- 
gatts  adduci  potefty  Lfcire,  15.  %.ficnim,-].ff.deexcufation.  Tuu 
lnh*cyerbayS\  cnim  quiiproptcr  scgritudinem ,  vcl  aliam  nc- 
ccfl1tatcm,puta  maris  vcl  hyemi,velincuFiuilatronum,auta- 
liam  qyam  fimiJem ,  conftituto  tcmporc  non  potcrit  venire, 
ignofcendum  eieft,cuiusfidemtametfifufficit,firmarccxip- 
fa  naturali  iuftitia ,  cft  tamcn  &  conftitutio  &c. 

Quac  autcm  t  ratio  doccndifit,  qucm  impcditum  fuif- 
fe  cx  iuft*  caufa  ,  maioris  controuerfist  cft,  rtvidereeft  a- 
pud  Gilkcn.  in  Rjtbrica  de  dilationib.  numer.  $o*  ys%  ad  fi- 
nem. 

Sunt cnim  qutcxiftimant,  rcm  committendam  iuramcn-. 
to  impcditi,  arg.  cap.  quiay  42.  §.  iUudy  ext.  de  Elcclione ,  argum. 
$ap.paftorali§yexu  de  Exceptionib. 

E  contrario  autem  videtur  ,  rcm  iuramcoto  non  cfTc 
decidendam,fcd  idoncam  probationcm  exigendam,/.  cunx. 
*ntcriQribm  ,qjfinta§,iI(Md,  C.  detemporth.  appeilation.  quaca^ 
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.264       T>E  TEMPORIBVS  SOLEN.  &c. 

uetur,  appellacori  incumbcrc,  vtdoceatcuidcntifllmispro- 
batiombus,  (c  lumma  quidcm  opc  nifum,  voluifle  htem  cxcr- 
ccrcfcd  periudiccmltetillc,autpcraliamin:xorabilcm  cau- 
fam  &c. 

in  haccontcntionc  vcrius  vidctur,  nihil  certi  dcfiniri  pofle, 
fcd  arbitrio  iudicis  committcndum ,  qui  pro  caufse  qualitatc, 
&  quantitatc,  &  perfonaruni  conditionc ,  alijsqj  rcrum  pon- 
dcratis  circumftantrjs  confticucc,an  iuramentum  (ufficiar,a» 
vcrb  plcna  probatio  exigatur. 

In  cuiusopinionisfulcimentum,  adducipotcft  Lnonom* 
ms^.  §.  *  Barbaris,  6.ff.  de  re  militarijvbi  an  amrmationi  alicu- 
ius  crcdcndum,  id  infpedto  vitae  cius  praecedcntis  ac~hi ,  ftatuc- 
dum  cfle colligitur,  vidcatur  Mynfing. cent.  i.obfi  91,  Gailj lib.u 
obfi^.  nu.  4./»y?ffc,fiitaq,excau(adcfertionis,  rcftitutusfit 
bcneficio  praetoris,  Lu§.  final.  ff.  quibuicxcaufismaioresefc. 
quodtamen  non  indulgcndumappellatione,  perftatutum', 
aur  rcfcriptum  fublata ,  Gramcm^ad  Gaii>  concl.  145.  nu.  16.  vbi 
,Uti  de  impedimenti  probationexfc. 

Animaduertendum,  t  quis  fueritftatusrei,ancequam  laefio 
contigerit,  quatenurcnim  cuiusq*,  ius  lxfum  fit,vt  eatenus  re- 
ftitutio  fiar.  V.G.  femeftrc  tcmpusquodpracfinitumcftin- 
troduccndarappellationi  in  Cam.Imp.fi  appellansncgligens 
fucritduobusmenfibus,in  cxtrahendisproccfllbus.tcrtio  au*> 
tcm  mcnfc  dctumbat  ex  morbo,qui  durervsq,  ad  rermini  co- 
ftituti cxitum  >  implorata  rcftit ution c  in  integrum ,  aduerlui 
lapfum  fatalium,  duorum  mcnfium ,  quibus  neghgens  fuit  ad 
introducendam  appcllationem,non  habebiturratio,fcd  tan- 
tum  cius  tcmporis  rcftitutio  facienda  cft , quo  agcnti  impcdi- 
mcnto  valctudo  tuit,/.  16 fedetfh §:j.fiferi&}°fl  quibui excau- 
fis&cin  verbis,Std  cum  feriaetcmpus  cxiii?unt,rcftitutjo  dun- 
taxatipforum  dicrumfaciendacft,  nontotius  tcmporis.  Ec 
hzlulianusjib.  4.j^{cribit,aitcnim,rekiflionem  vfucapionii 
ita  faciendam ,  vt  hidiesretl iruantur,  quibus  attoragcrc  vo- 
luit,  Sc  mtcrucntu  fcnarumimpcditus  cft. 

Stcmi- 
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Sccundo,idem  probat d  1 i6.§  quotiensjn hecc  yerba.  Quo- 
ticns  pcr  abfentum,  quis  non  toto  tempoi  e  alic]  jem  cxclulit , 
vt  puta,rem  tuam  poflcdi,  vno  mnusdic,ftatuto  in  vfucapib- 
nss tcmporc,  dcindc  Rcipublicae  caufa  abcflecccpi,  reftitutio 
aducrfus  mc,  vnius  diei  facienda  eft,quia  tantum  tempons  re- 
ftituendum,quantotemporequis  laefuseft,  Pomponius.tnleg. 
ylt  fo.ff.  de  minoribus,  ait,  fedidiciiTeextcmporcin  integrum 
reftitutionis,  tantundcm  tcmporis  praeftandum,quantum  fu- 
pererat,  idem  iudicium  eft .  fi  quis  cx  perfona  defun&i  implo* 
rct  reftitutioncm  in  integrum 1$.  interdum  in fine,  ff.  de  mi- 
noribus. 

Neq^  has  legcs  puto  abrogatas ,  Lfin  C.  de  temporib.  in  integ. 
reflit.  illa  enim  conflitutio  lufliniani ,  non  pcrtinet  ad  tcmpus 
reftitutionis,fed ad  petitioncm  reftitutioms , duo  namq-  ipe- 
ftanda ,  t  tempus,  quodquis  petit  flbi  reftitui,&  tempus,intra 
quod  imploratur  rcftitutio,  Duarentis ,  in  tit.  de  temp.  in  integr. 
reflit  fol. mihi^o^.  Cuiacim,  lib.  1$.  obf.obf.  i$.circafinem} quae 
confirrttantur  Clemen.vnica,  de  in  integ.  refiitut. 

Ethaecfi  Iuris  Communisdcfinitionem  intucamur,  vide 
umenteg.  10.  ait ,  §.fh  2>  verfic fi  tamen ,  ff  qua in  fraudem efc. 
Etcnim  \Nrtiftb*4  Spirenfi  comentione  Anno  l6oo.§.2(te  flUcfj 
fctc  rcftitutioncs  &c.  fol.  mihi,  j6y.  dccifum  ad  pctcndamad- 
uerfus  lapfum  fatalium  terminiue  prziudicialis ,  in  integrum 
reftitutidncm  ,  tempusquantumrciritegracompeticrit,  nec 
plcniusindulgendumeflc.  Dchacre  vide  Authorem prxiudi- 
ciorum,m  vcrbo  reflitut.  inintegr.  Tom.  i.  Symph.  par. }  tit  de- 
cifio  eS refolutio.dubiar.  decifion.  69.  ibi  derefliuontra  lapfum  fa  - 
taLfol.  lft. &tonu  X.  part.  2.  tituL  qutcfl.  duhiar.  numer.  icc  fol. 
209. 

Haec  ha&cnusde  introduccnda  appellationc  fuffecerint, 
reliquum  cft,vt  progrcdiamur  ad  tempora  appellationis  pro- 
fequendx. 

Requiriturtitaque,  vtintraftatutum  profecutioni  appcl- 
lationis  tcmpus,  vidchcct  intcrannum,camappellanspio- 
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fequatur,  (vclfecuhdum  I.C,  tcmpora  prouocatiohiscxcr- 
ccantur,  /.  2.  §.  3*  legatU,  verfic.  ei  qn9%  ,  ff.de  iudiciis. )  l.fi  con- 
tra,  8.  leg.  18.  quoniam ,  Cod.  boc  titul.  ^iuthent.  ei  qvi ,  Cod.  dt 
temporib.  appeUat.  cap.  cumfit,  f.  cap.  26.  §.fiyero\  capit.fapc> 
44.  §.  Saluis,  capit.  confiitutus,^.  capit.  cblata,  57.  extr.  Clcmen4 
ficut,  eodemhoctituhy  idcmprobandum  eft ,  fi  tcmpus  rcci* 
fius  ftaturum  fit  Anno  lcgali ,  vt  appcllans  ncccfse  habcat ,  in- 
tcr  illud ,  appcllat  icncm  luam  prolcqui,  dicl.  capit.  quinto.  cunt 
fit.  adcb,  vtclapfoprimo  fataii ,  fi  appcllans  caufam  profe- 
cutusfit,fentcntia  lata,  intrafccundumanhumaiudice,  ap- 
t>cIlatioccnfeaturdefcrta>  vbifccundumfatale,  nonexpreise 
aiudicefitconceffum,  Crauam  adGail^  toncUf. 141.  vbihoc 
authoritatibus  &.  decifionibus  confirmat5  Mynfingem,  cent.  z. 
cbf<9. 

£9  Hincdcdociturt  decurfoannc*,  fententiam  pofTe  execu- 
tioni  mandari,  quafi  appellatione  dcfcrta  ,</.  authentica,eiqui, 
l.fin.%.iUud,  C.  dtumpor.appeU.  Clempi.ficut.hoctit. 

In  contrariumautcm  allegatur  cap.  12,  expart.  ext.  derefcri- 
ptis,  esd.  auth.  eiqui*  cuius  vero  fcntcntiaeft,cxiuftacaufaal- 
tcrumannum  indulgcndum ,  quafi  primo  anno  claplo ,  nin" 
caufadoceatur,  fentcntiacxequendafit,  citatatamcn  ad  hcc 
parte,  BaJdus}inL  2.  C.  detempor*  AppeU.  Maran.par.  6.  hoc  tit. 
nu.  2^1.  ysq, ad nu.  234.  qua?  doccrc  potcrit  de  impedimcnto  > 
tuncex  caufa  bicn  n  ium  aut  trienniurn  conccditur ,  d.  authenu 
ei  qui,  cap.  8,  e x ratione^  ext.  hoc tiu 
100      Scd  neceflariam  t  cffe  protcftationem  hic  concIudunt.j/o/S' 
Ja&Dd.  in  eapitefexto.  cupientes,  §.  quafi,  de  Eleflionibus  in  61 
C  de  his  quipropter  mctum  &t.  Maran.  b*c  tih par.  6.  nu.  130.  vbi 
iddeclarau 

tqi      Veram,hicnonintempcftiucquaeritur,  t  cumappellan- 
ti  conccdatur  annus ,  ex  caufa  bisnnium  ,  fi  is  partim  ne- 
gugcns,partimimpeditusfuerit,  vt  permenfem  impeditus, 
alia  autexn  parteanni  neghgcns,  annc  cpnccdendum  bicn- 
fiium? 

Qoa 
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Qua  in  rc  variae  diftin&ioncs  adferuntur,  ab  Hartmanno 
Hartm.  hoc  tit.  dc  dppell.  obfx^. 

Alij  vt  GuidoPapai,  hoc  tit.  quafi.  101.  mm.  6.  wFemriu* 
Montanus,boc  tituL  capit.  nono.  numer.ifi*  exiftimant ,  pfi- 
mum  &  fecundum  aooum  dari  a  Iegc ,  &  probata  caufa  lm- 
pcdimcnti  dedarandum  cum  appellanti  competere,&  fecun- 
do  fatali  ncdum  finita  caufa  tantum  temporis  concedendum, 
quantumfueritprobatum  impedimentum  ,  leg.fed  etfe  26, 
§.  7.  ejr  8.(f.  quibus  ex  tanfts  maiotes  inintegr.  esc.  Sin  autem 
tertiumannum  iogrelTus,  negligens  fuerit,  inpctendarcfti- 
tutionc,  tunc  illud  tcmpus,  quod  cxtcrtio  annopcrncglu 
gcntiam  dccurfum  fit,  compcni  ari,cum  rempore  laefionis  pro 
rata  temporis ,  &ad  reliquum  tempus,  quod  fupcrfit,  dari  rc- 
ftitutioncmin  intcgrum,  /.  abbojlibus^.  §.fedqudd,  ff.  codem 
titul. 

Scd,  fi  ncchoc vltimo  cafu,  caufa  appellationij  pcragi  pof- 
fit,quid  conftitucndum,  fi  peripfum  non  fter,quo  minusca 
decidatur?  Alicnumabliumanitatc  vidctur  ,appellantemcx- 
cludf,  rurfum,  fi  quid  fit,quod  ci  imputaripoflit,fcrendus  non 
vidctur 

Quare,  in  praefenti  contrOuerfia,  ftatuendum  puto,  totum 
iftudarbitrioiudicistempcranduin,qui  condderatanegligeh» 
tia,  diligentia  partis , intcrueniente  impedimento ,  alijsq  j  cir- 
cumftantijs  conftituet,  an  appellans  in  ea  caufa  fit,vt  ad  lecun- 
dumfaraleadmittidcbeat,  quid  enim  finegligensfueritper 
totumannum,&vno  dicirnpcditus.autpcrmcnfem  lmpcdi- 
ditus,&  toto  rcliquo  tcporc  negligens,nonnc  indignuscft,cui 
fccundumfatalcdcferatur,fi  caufa  potuiftetdefiniri.^rurfum,  (1 
unto  tcmporefucritimpeditU5,vtverifimilircrin  rcfiduoan- 
ni,non  potucritcaufacxpediri,aut  quid,  fi  tantaintcrccflc- 
rint  iodpcdimcnta,  &  alia  vt  infra  tcmpus  ncgligentix,  ad 
fincrn^crduci  non  potuiflet,  longumenimcfTet,  fifingula 
exequi  voluerimus  ,  quia  mulra  inciderc  poftunt,  quibus 
alicnum  ab  humanitatc  vklctur  ,  appellantem  exciudl 
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abcncfiao fccundi anni,  quarc xfti  marc  dcbct  is,  apud qucm» 
dc  ca  re  agitur,  Argumento  l.  non  enim^  16  ff.  Qmbus ex caufis  ma- 
iores  &c.  videacur  Lfinal.  §.  iUua\  vcrfic.  nifiipfe  appeUatur,  C 
detcmp.appeU. 

Pon  6jcum  impedimentum  varic  confidcrari  polTir,quan- 
doq-  cnim  rcfultat  cxfafto  iudicis,  aut  exfa&o  tcrtij,  appcl- 
lanm ,  itcm  appcllati,  deniq  j  vtriusq  j. 

Pro  cuidcntiori  cxplicationc  non  abs  re  mc  facturum  ctfe 
iudicaui,  t 1  fccutui  partitioncm  a  mepropofiram,quid  in  fin  - 
gulis  mcmbris  obtincret,paucis  complccrcrer, 
loz  Et  quidcm  t  fi  fafto  iudicisimpeditusfitappejlans  ,  ipfo 
iurc  an  tutus  fit,  an  vtw  pcr  rcftitutioncm  in  iq  tcgrum  ci  fub  - 
uenicndum  fit  ? 

10  J       Et  t  Panormitanttijn  cap.ex  ratione  jbidcm  Felinui  Decius3boc 
tit.  conftituunt,  reftitutioncm  competere. 

Primo,  authoritatei  fedetfiper?rtttorcm>x6.%.aitPr*toryff. 
Quibus  ex  caufis  maiores,  in  Verbii  Si  pcr  dijationes  judicis  cfte- 
ftumfit,  vtaaioeximatur,6atrcft4rutio,fedctfiMagiftratui 
copia  non  fuit,  Labco  ait,tcftitutioqem  faciendarooxc. 

Sccundo  fi  per  iudicem  ftct ,  qub  minus  intra  triennij  fpa- 
tium  lis  fin  ia  t  ur ,  inftantiam  peremptam  cfTe ,  fed  dari  reftitu- 
tiencmin  intcgrum,ZV.4<//  properandum ,%.finautemytra^9 
C  de  iudicits,  Mynfing  cent^\.obf.j^2.Maranta.par..%.tiu  Etom- 
niafiantduranteinflantia^nu. jl.  Ergo idcm probandumin fc- 
cunda  inftantia. 

Tcrtio ,  adduci  potcrit  /.  fi.  §.  iUud  C  de  temponbm appeUat. 
vbiftatuiturcn\enfoannifpatio,quod  profecutioni appcila- 
tionisdefinitumcft,  fentcntia  adefte£tum  producatur ,  nifi 
doccatpcriudiccm,  velperaliam  caufam  ftctifTe ,  tuncaliud 
tcmpus  annale  indulgcatur»  quodclapfocadatdcappcllato- 
rio  iuuamin.c ,  cum  facultas  fit,  appcllanti  >  tarditatctf^tdicis 
in  quxfelam  dcduccrc.  * 

Contrarix  opinionis  tpropugnatores  funt  Caflrenfis ,  Sali- 
tctus,inAuthcnt.ei^ui,Cdctempor.  appeUat.  Cilken.  inl.prope- 
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randum,  §.  fin autcm  vtratj, nu.\c.  cum feq.  C  de iudiciis-  Afynfing, 
ccnt.  2  obf.6l.  cent.f.obf<j%.  Qu*  opinio  fuihina  xquitatcjub- 
rixa  eft ,  cum  implorata  reftitutione  in  jntegrum ,  cauia  pnn- 
cipaliscum  grauidetrjmentorjartium  inahquotannospo- 
trahcrctur&c.  . 

Pro  confirmationc  huius  Opinionis  autcm,pondcrari  po- 
teft  tcxtus  in  Noucllany.  vt  jponfalitialargitM  ,cap.  4.  bocquo^ 
Sdncimus,  tAutbent.fi  appcllationc,  C.  de  tcmpor  appeU.  vbi  cxprci- 
fc  cauctur ,  fi  ludex  lufapcre  diffccat ,  nultum  gcnerari  praeiu- 
dicium ,  fed  poft  hoc  cxaminandas  appcllaric  ncs ,  ( <\ux  vcrba 
ponderanda)  &  lcgitima  (cntentia  tcrminandas. 

Secundo,  adfcr ri  potcft  Autbent.  fcd  w  iis ,  /.  fimL  %.  3  ft  ta- 
men,  C.  de  temp.  appeli.  AoueUa,  2].  deappcll.  cap  2.  adhxcSanci- 
mus,  in  vcrbis,  Caufd  tntafta  maneat  crr.  cum  tit.fcq.  Epitome  Su- 
penoristonflitutionis^cap  \.  fidum  Principi  WC.CT  cdp,  yo.  ex  in- 
finuatione}ext.  hoctit.  Quibusftatuitur,  ti  lii  m  Conliftcr  um 
Principis  infcratur,  &  fpatio  bicnnij  coinplcri  non  pofiit,  m- 
ta£ta mancat, fiucw d.  §.$.fi tamcn , loquitur,pcrpctuancain 
concedimus ,  qu*  dc  petcnda  m  intcgrum  rcftitutionc  mtcl- 
ligi  non  po/Tunt. 

Ncc  quidquam  facit  folutio  aducrfariorum  ,  Textus ,  de 
Principis  Confiftorio  loqui ,  licct  cnim  Jta  (it,cum  tan>e  ratio 
cxprcffim  eomprthcnfadi&is  lociscque  vrgcat  jn  noftra  fpc- 
cic,  idcm  ius  ftaruendum,quod,inqmt,  cft  viuum  litigantium, 
fi  culmen  Impcratocum  ocaipetur.quse  culpa  imputaripotc- 
rit  appcl lanti ,  il  multitudinc  negonorum  diftringatur  Iudex* 
aut alia  ex caula  Lfio  iudicis impcdiatur  &c. 

Huc  non  incommode  mco  mdicio  adfcrn  pouft  ratio  /./;/- 
tra  $9  ff.  deminor.bus  ,  vbi  pcrjtio^cu  hs,  dcjn  wtegruin  rcfti- 
tutione.  intratcmpus  vtiic  finicndicrar ,  fccundum  "Duarcn. 
%n  tit.  de  tcmp  in  integr.<rcflit.  circa  medtum  v  vel  quod  magis  vi- 
dcrur,minorc5f  nnaappeliatiomjcognitione,  &  iniuftaap- 
prllatione  pronunciara .egrtfll  rrtatcm dcprchcnfi crant,q«  t- 
iitumeft,anc£tcran:gotij  impIcripoffinL  Rcfpondct.l.C 
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cum  pcr  co$  non  ftctcrit ,  quo  mihus  rcs  finem  accipiat ,  pcr- 
indc.cognofci,  atq-,  fi  nuncintraatatcmcflcnt  ,>quxratio  iurc 
adhunccafum  accommodaripotcrit,  cumpcrappcllantem 
non  ftct,  qub  minus  rcs  fincm  accipiat,  pcrindc  cognofci,  atqj 
fi  nunc  inrra  tcmpus  profccutioni  appellationis  dcfinitum  fit, 
acquum  cft  cBim,il  pcr  cum  ftet,qui  dcbcat  litcm  finirc,nc  hoc 
vappcllanti  TiocciUtrg.Lvnicaff.  deliboUiidimiJJor.  quae  vidctur 
ciTc  fcntcntia,  d.  NoueU.  119.  cap-.  hoc quo^ ejrc.fed espo/Moc  txa- 
minari  appeUationcs  zsTc. 

Quarccum  captionc  litigantiutnimpleratioreftitutionis 
inintcgrumfuturafit,  bcnignius&tollcrabiliuserit,  appcl* 
lantcs  impcditos  fatto  iudici*  ipfo  iurc  tutoi  conftitui ,  quam 
quei  elam  infcrrc. 

*  MOf      Ncc  obftat  Wouetta  49.de  his>qui  ingrediuntur  esrc.  %.fed  plu- 
rimi,  iunclo  cap.  I .  quid crgo  agere,  <fc.  vbi  Impcr.  Iuftinian.  d.  I. 
fn.  §.  ittud,  C.  detempor.appeU.  confirmat  rNon  obftantcquod 
quidatn  qucrclam  iotulcrant  profccutioncm  appellationis,in- 
tra  Icgitimum  tcmpus  impctrarc  noo  valuiflc ,  proptcr  quof- 
damincuitabilcs  occupaticfncs&c.  &  tamen  lcgcm  rranfccn- 
dcrc  non  vult,vt  inquit  Texmymm  quid  obtineat,(i  Iudcx ap- 
<pellationem  bicnnio  circumfcriptam  fufcipcrc  difFcrat,idcm 
'/ujlinianus  ejfc.  dcfinit  in  NouelU  119.  §.  4.  hocquo^  esrc. 
*f  o£      Quarc  concludcndum ,  t-fi  pcr  iudiccm  ftct,  quo  rnrnus  in 
caufa  proccdatur ,  parti  non  currcrc  fatalia,  vtiftatuturn  refert 
CifnerutMOrdin.  Cam.  Imp.par.  2.  xiu  ao.ibi,  SiocfctWn&Wf. 
Denaifius,  cap.  33.  §.  9.  mora. 
I07      ldcmiudiciumtcflccrcditur,fi  impcdimcntumproccdat 
cxpartc  nuncij,4>g*Mw.  iegis quintt,  Prafesy  C  hoc  itt.  cuiusmo- 
ra  &  negligcntia  parti  nullum  praeiudicium  infcrrc  dcbcat, 
&nequc  hoccafu,  rcftitutione  in  intcgrumopuseflc,  rcfcrt 
fifynfwg.cent.  2.  obf.6l.  tom.  4.  Symph.p*r.±  voto  10.  ftft  z  er 
yesrvoto  19.fr/*.  ic. 

Quod  adcb  vcrum  cft ,  vt  circumdu&ionis  non  habcatur 
\  108  ratio,t  idco<k  aD|4j  noua  citationc  proccdi  pojTu,  Afynfinger. 

cent. 
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tent.  x.obf.6^  GaiL  lib.  i.  obf.  59.  nu.  3.  Vidcatur  tamcn  Dcnai- 
fiui,  in  vcrb  o appellatwm defertio,  §.  6fataiibuseyc.  tomxpar.  3.. 
th. decif.ac  refolut.  nu.  16.  Ibi,  ($bc#ibt  fis^icfoi.  12$. 

MeminifTc  vcrb  conucnit.f  proptcr  iudicis  impedimcn-   109  < 
tum  necefrariam  eflc  proteftationem ,  litigantiumfaeperepc  v 
titam,dc  fatalibus  non  Iapfis,vcl  labcndis,  vt  conftituitg/a^iV 
tapit.  cupientes,  in  vcrbo ,  propofita,  de  eleftionib.in  6.  pcr  quam 
hatmes  de  Imola  refertSe  obtinuifli  caufam  fuiffe  iudi  ratam  pro  , 
deferta,nominc  non  intcrpofito  protcftationis. 

Ethuictrubfcribunt^/e.\^</er,/rf/&^,  Sichardus  ,$nl.q.§.  Uo** 
fih  autcm  vtra£ ,  C.  deiudiciis,  Marant.  boctit.par.  6.  nu.  250.  Vi- 
dcatur  Afynfmgerus,  cent.  6  obf.11.  nu.  7.  Gail,  lib,  1  obf  141.  nu. 

vbi  rcfcrt ,  communi  praxi  ita rcccptum  cflc ,  qub  pcrtinct 
CommunisDd.cnunciatio,v*impcditofaIuum  (uumlusfiv 
protcftationcm  ncccflariam  cfle,  Mynfmg.  cent  2.  obf  $9. 

Scd  licct  quidam ,  t  proteftattoncm  non  cfTe  necefiariam  ,  iit  t 
contendant,quosrcfert  Petr.  GU^en.  inl.  propcrandum,  13.  §.fm 
antem  Vtra£ ,  nu.  t?:  C  de  iudiciis,  cjr  Antonius  Bardus,  in  Tracl.de 
temporeytili ,  cap.  4.  nu.  2.  vbi  authoritatibus  &  decifionibus 
comprobar,  appellantisimpeditifa&o  iudicis,proteftatione 
ncceffariam  non  clle,  fcd  fufficcrc,  fidcdiligcntiaconftet,  & 
J^Woii^oblcruatumrcfcrtsfatisciTc,  ficonllet  Je  impcdi- 
mento,  ctiamabsq^  proteftatione ,  in  trathtude  attent,  pm. 
Z^appeUat.  \.tm. 

Tatnen  non  reccdendum  vidctura  communi  ftyfo ,  1  qui 
quodammodo  probari  vidctur,  cx  NoueUt^p.cap.i.  quid  ergo> 
iuntlaNoueU.  tip.  cap,  4.  vbiftatuitur^bicnnijlapfuconfirma*. 
ri  fententiam,  nifi  appellani  occurrat ,  &  manifeftct  fuam 
pracftantiam  Iudici  appcllationis ,  &  quamuis  ibidem  nulla  . 
mentk)  fiat  proteftationis,  tamen  indc  colligitur  conftarc  dc- 
bcre  de  diligcntia  appellamis. 

Sccutido  ,  ex  Lfin.  C.  deyfuris  pupiUarib.  in  vcrbo*  denuncis-  - 
tionibui  frequenter  interpofuii  erc. 

Tcrtio ,  argum,  l.  ynic*&  z.fufficit ,  f.  de  UbeUit  dimiforiis  ,„ 
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inllanter  &.  fvpius ,  literas  dimifTorias  cfTc  petcndas,  vt Ci  non 
acciput,  id  ipluin  contcftandum ,  nam  mltantiam  rcpctcntit 
dnnuTonai  conftitutionci  defldcrant,  quam&profcqucntii 
appcllationcm  dc(idcrare(upraoftcnfumcft.  Qtnbusrcfpon- 
dent  tradita  a  Msranta,pdY.6  boc.  tit.  nu.  419.  cumfcq.vtfi  lcgc, 
autltatuto,  dcrinitio  caufi  appellationis,  Jutra  ftatutos  dici 
prxnnita  fit.  appcllani  autcm ,  fc  non  prabeat  diligcntcm  ,id 
cadcm  decidcnda  appellatio  ccnfeatur  pro  dcfcrta. 

Hxc  dc  impedimcntocxpartciudicii&nuncij&c.  fuffc- 
cerint. 

Quod  (i  autcm  t  id  ex  partc  appcllantis  proccdcrc  propo- 
natur,  hic  ,decurfo  anno  aliudannalc  tcmpui  indulgcndum , 
Autbcn.  ct,  qui,  C  detempor.  appellat.  cap.  5.  tum  Jit ,  ext.  Qement. 
f.cut,  ecd  bottit.  coqueemerlo  fi  lu  non  dum  rinita  fit,  cadcrc 
appcllantcmdcappeHatorio  iuuaminc,/./fo.§.i#W, Cdetem- 
por.  appellat  capitulo  autem%.  cxratione txt.de appeiiat.  Si  con- 
ftjccnt  pcr  impotcntiam ,  non  potuiiTc  finiri  caufam  appclla  - 
tionii,nullumpra?iudicium  infcrnftatuitur,  (i  cmm  moibo, 
vcl  alia  nccciTma  &  fontica  caufa  appellam  diftri&ui,  adeb,vt 
non  fuerire:  faculras ,  intra  bicnnium  cxequcndae  appeliario- 
nii,arquumcft,  quodcaufaappcllarionisfiocm  nonaccipiat, 
mhil  praeiudicrj  adfcrri  debcrc ,  cap.  41  imputari.  de  reg.  iur.  in 
6.  vbicommunitcrlnterprctcicxcmplumilliui  conlbtuunt 
inimpcdito,  profcqui  appcllationcm  ,  inquamremctiam 
pondcran  potcnt,ratio  /.  4.  cum  hxrcs,  §.  c.  Stichui  fi  haredi.ff! 
dc jlatu  libcris,  l.  es  Atilicinius,ff.defcruitut.  ruflico.prasdio.  m 
vcrbis,  quorum  poflulatio  mibieyc. 

Quo  autem  rcmcdio  huic  fuccurrendum  critr* 

Et  quidcm  communi  calculorcccptum  vidctur,  huicbe- 
ncficio  reltitutionis  in  integrum  fubueniendum  ciTc ,  Canoni- 
flai,  in  cap.  ex  ratione^  8.  ext.  hoc  tit.  Marart.par.  6  hoctit  »0.228. 

Cum  cmm  decurfo  prolccutioni  appcllationii  prafimto 
tcmporc,  videlicctbicnnio ,  iusquxfitumfirparti,  cirramc- 
dium  rdtitucionu in  mtcgrum , caufa cognita ,  &auditii par- 

tibus, 
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zuScnduscTitjpemotataadL  1.  C  dediiationibus.  Et  argumento* 
§. ^33ic;t?o(  dtlffcfc  cumfeq.fol.mihi.y6y.  nouifL  Spirenficon- 
*entione,Anno  1600. 

Sinautemtimpcdimcntumexparteappcllati  vcniat,  ap-  114 
pclfcntcin  ipio  lurc  tutum  ,ncccurrerefaraIiaappeilationis, 
rcfcrunt  Canoni/fa,  in  d.  cap.  exrationetext.  hoctit.  Mjnfing.  ctnt. 
c  obf.  S9  nu.  c. 

Et  pro  confirmationehuiusopinionisadferripotcrit  /  fo. 
dierum,  38.  cum  feq.ff.  de  excufat.  Tutor.  vbi  pcragcndo  negotio, 
cxdienominationis,  continui  quatuorrnifcs  conftituti  funt, 
fin  autcm  quis  mora  contradicxons  impeditus  fit,  quo  minui 
dccrcto  libcrctur,  cxcufationcm  ctiam  dccurfis  quatuor  mca- 
fibus  rc&e  proban  ftatuitur. 

Porrb,  <k  hicproteftationcm  fi  nonncccflariam,faltcm  v- 
tilcm  c(rc.  conftituit  Maran.  hoctiupar.  6.  num.  230.  Mjnfing. 
cent.^.obff^.infine. 

Sm  vero  1 1  m pcdimcntum ex  fafto  tcrtij  dcfccndat,cx  co-  nc 
muniDJ.  fcntcntia  impcdito  contra  impcdicntcraa&ioad 
intcrc/Tc dituT,argumentol.nonexigimui,§.fimilimodo,  9.  cum 
Lfeq.  fedatiio,  ff.fi  quiscautionibus&c.  Mynfingerus  >  cent.  f  obf 
98  infine. 

ObijcientiLcgcs,  &ratione$fupraallcgataj,ctiamhocca- 
fu  militarc,  ideoqjimpedirum  ipfoiuretutum,cum  pcrcum 
non  ftct, quo  minus pcragat  ncgotium  a  Icgc fibi iniuncAum , 
iuribus  fupra  aHcgatU. 

Occurrendum,casdcmfingularcm  dcclarationemrccipcrc 
intcrtio&c  Cauonifisincap.  imputari,  41.  &cap.66.  chk::g?i 
flat  de  R.  I.  in  6. 

Rcliquumcft,  vtdifpiciamuj,-quidobtincat,  mimpcdu 
mcnto,quod  ex  fa£to  appcilantis,  &  appellatieucnit ,  vr  puta, 
11  cxp/cflo  part,umconfcijfu,tcmpora  appcllationumproro- 
garalint. 

In  qua  rc  fc  diuidunt  Dd. 

Etcnim ,  Caftrcnfu,  &  alij  rclati a Gilfyn.inL  lj.^n»/t'M;/- 
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dam.n.  2f  cHmfcy.C.d?  indic.  conftituunc  umpusprofeciltionj 
appcllationis  ucrinitum ,  exprcflb  confcnfu  partiutn  pioduci 
non  pclTe. 

ut       Primo,  t  autboritate capit.  cbiataj ,  57.  in  vcrbis ,  fed tte yaleat 
prorogari  ejrc.  ext.  boc  tit. 

SccunJo  /.  nemo,  3.  Co<t.  detempor.  appcU.  ibi>  neqfub prtctertH 
quvdum  ahcroejrc. 

Terti6,profccutio  vtriuiq-,  vltra Jeflnitum  tcmpus  cfficcrc 
ron  potcft,  vtappcllanonis  caufa  falua  tit ,  Ciem.  ft  appeiiatio- 
ncmesc.boctiud.  Parum  autcm  interciTc;vtrumquisdeclarct 
confenfum  vcrbis,an  vcr6  facto,aut  rcbus  \pC\sJ.dcquibtuittfi- 
ttCyff.delegibt*. 

Demquc ,  cjuod  prior  inftantia  protclari  non  poiTit ,  quia 
tcmpustricnmj,  primae  iniTantJarderinitum,  rcfpiciatpubli- 
cam  vnliratcm,  Dd.  add.  1. 13  C  deiudicis ,  ideoq-,  priuatorum 
pa£tion;bus  Ixdi  nequcat  /.  ius,  58  (f  de paclhs  /  5  ita  tamen,  $; 
lulianui,  7.  ff.  deadminiftrat.  Ttttcr.  cum  fimiitb.  ncc  aliam  ratio- 
nem  ciTe,incaufaappclIationis. 
py  ConttanaefcntcntiaetlcoffcrunrAiTcrtores,  Barthol.Bal- 
dus,  Salicetus  eyalij ,  quos  rcfcrt  Giil^en.  ind.  I  properandum,  1$. 
m.  2$.  C  dcindiciu,  Marant.  boc  tit.  nu.  i$6.  Mynfmg  cent  ycbf. 
49.  Gail,  itb.  1.  obfi^u  rtH,  6.  vbi  rcferr,hanc  fcntcntiam  in  Ca- 
mcr.  Imp.  rcccptam  clTe,  Guido  Papx,  de  appeil num.  54.  vbiait, 
eam  mCuria  ParlamentiDelpbinatus  feruari. 

Horum  fcntcntia  fcquentibus  lcgibus  videturconfirmari 
poffr, §.fin.finautem,  Cdetempor.appeU.  Inbxcyerba,  Sin 
autcm  paitciinicrfcfcripturaintcrucnicntc,pacifccndum,ef- 
fe  crcdidcrint,ncmini  parti  liccre,  zd  Prouocationis  auxiliuru 
pcrucnire,  vcl  v!IumfataIeobfciuarc,eorumpa&icncmn>- 
xnam  clTc  cenfemus. 

Sccundo ,  Autbent.fi  tamen,  C  de  tcmporib.  appeU. 

Ex  ca  edocemur,compromilTo  polTe  rempus  appcllationis 
fufpcndi. 

Den icjue/w  tcxt.fingidarcm,  in  Clcm.  quamdiu,  boc  tit. 

His 
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His  argumcntis  vltrb  citroqucbencponderatis,ab  hac  opi- 
nionc,  vtfo!idioribusfundamcntisfubnixa,  eaq- recepta,re- 
ccdcndum  non  arbitror  ,  quod  vt  tantb  cuidcntiui  demon- 
ftr.irepoffim,omniaillalcgum  ,  &rationumprxfidij,qux 
vltimam  (cntcntiam  fulcirc  vidcntur ,  ex  ordinc  dilucnda 
duxi. 

Fa&o  itaq-  principio,ta/  w/>.o£/4&e,rcfpondcndum,quod  ut 
ibidem  dicitur.tempus  in  caufa  appellationis,  a  lege  conftitu- 
tum,coar£tari,nonautcmproduci  potfc,  iddccon(cni#duo- 
rum,  cumnihil  dc  hoc cxprimatur,inteIliginon  polTe. 

Secundo ,  d  cap.  interprcrari  potcrit,  prorogarinon  pofle 
tempora  appelIationis,nifiiufta  caufaaliudfuadeat. 

Pro  refolutionct /.  3.  C.  detcmp  appcll.  Scicndum  c(l,o!im 
Lipfo  hngatori,  fi  mtra  tcmpus  ftatutum ,  caufa  appellationis 
ihtroducta  non  f jerit ,  datum  fuifle  bcncficium  reparationis, 
idcftinftaurabatur,fcurcdintegrabaturtempus ,  Iapfum  fi- 
mul&lis,quamrcparationemiinitisfataIibuj,conccdi  non 
dcbcreftatuit //«/<rr4for,  ind.l.  3.  quseres  nihilcommcrcijha- 
bcr  cum  noftra  quseftione. 

Eadem  conlideratio  fubuertct  tcrtium  argumcntum  cx</. 
ilcm.  fi  AppcUdttonem&c  profccutio  enim  dekrtgappellatio- 
niscfficcrcnon  potuit,  qu6  minusrcsnon  tranfitinrem  iu- 
dicatam,  cum  profequi,  aut  prorogari,quod  non  fit,non  pof- 
frt,  /  c./cd fi  mnente3jfi  dc precario. 

Vltimx  ratiotii  occurn  potcritpreiudicijgrauitatem  ,in 
caula  appeIlatJon;s,  dmcrfum  ius  conftituifle,  pcrcmpta  cnim 
prima  inftant:;? ;  nihilominus  iudicium  rcftauran  pofllt,  in 
caufa  autem  appcllationis  aliud  obtmcat,  cum  tota  caufa  pcr- 
cat,  quarc,  non  mirum>fi  dmcrfum  iusdcprchcndatur,vt  vidc- 
licctappc!lanonisfuraliaarofcqucndx,cxplacito  litigantium, 
produci  queant,  d.  clemcn.  pMfttdm. 

Nccadrrjittcnddfolutiol intcrpretum,ad.;IIam Clcmcntln.  tto 
quod  loqu,uur ,  dc  fuipcnfionc  ,  &  non  ptorog^rionc ,  vt 
quamuis  dutantc  comproiViiiro  ,  fataliaqnirfcan* ,  Non  ta- 
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mcnindeinfcrri,  fatalia  exprciTaconucmioneprorogari  po(- 
fe,  namhuiusmodi  intcrprcrarioncm,  verbaciusdcm  Clemcnt, 
nonrecipiunt,dum  SutntnusPonu  ftatuit,  (vdalias  dc  expref- 
lopartium  confcnfu  diffcrtur)  hax  cnim  vcrborum  conce- 
ptio  j  fatis  cuidentcrarguit,  confcnfu  partium  hxctcmpora 
profequendarappcllationisprorogaripoflc. 

Secundo>cum  fufpcnlio  &  proiogatio  idem  praftenr,tcn- 
dantq,  ad  eundem  fincin,  vt  hic  ficri  animaducrtimuj,  iure  di- 
uerfira^fii  ratioin  vtramq^proferrinonpoterit,  &  fatalia  co- 
promiflb  partium  produci  pofleconftet ,  cx  autk.fi  umcn ,  C 
dc  tcmptrib.  appclUtion.  d.  Clemen.  <jii.vnd.in,  Mynfing.  cent.  i  obf. 
63.  Gdiljib.  i.  obf.x^.pojlnu.^.  idcm  probaudum  crit  in  con* 
fcnfupartiurm 

12i  Sin  autcm  t  dccurfa  fatafia  efte  proponatur,  propter  intcr- 
pofttum  concordixtra£tatum,maiordiHicurtascft,cum  non 
traclatu$concordiac,fcd  intcrpofitum  compromiiTum  fufpe- 
dat  tcmpus  fatalium,  GmV,  lib.  i.  $bf  140.  ttu.  9,  Tom.  1.  Sympb. 
par.  1  tit.lf.  fol.  302.vcrfic.  cumfataliafint lap/a}crfol  $or.  ibi, 
ifi  ludicialitcr  Scc.  espar.  2.  tit.  17.  vot.  3.^.17.  vidc  Rulantum 
dc  Commijf.par.  5.  Ub.  8.  de proccjf. iudic.inurrog.  cap.  1$.  pojlnu. 
49.  vctCx.fi  nonacauja,  Notator,ad  ordinat.  Camrlmp  fol.  $of. 
vbi  comprobatur  praeiudicio,  pcnderrtccompromifloappcl- 
lanti fa talia  non  currcrc. 

iir  An  denicjj  t  idcm  obtincat.  in  iudicio  attentatorum,vt  hoc 
fiftat curfum  fatalium,  quaefttoniscft  ? 

Et  cum  iurepcrmittentcagatur  ad  corundem  reuocatio- 
ncm ,  pars,  aut  Iudcx,  huicquerela?  caulam  dcdcrint,nihil  vi- 
deturimputandum  appellanti ,  quod a quibufdam dcclaratur 
proccdere ,  nifi  fuccumbat  petcns  rcuocationcm  attcntato- 
rum,  eaq-7  nccftudioproduccndxlitispctitafit  yLancclotm^dc 
attentatis  par.  5.  cap.  30  nu,  9]. 

123  Vcruml  hicnonincommodcquxrirur,an  iudcx haec tern- 
pora  appeHationis  ar&are  aut  prorogarc  poffit  ? 

£t  quidem  attcftantc  Duarcno ,  a,dl.  z.ff.  dere  ittdicata  >  ina- 
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gna cft  inter Dd.  altcrcatio ,  an  iudcx  tempora legalia  ,  vt  vo- 
cant,feulegitima,habcatpotcftatcmamputandi  aut  produ- 
cendi; 

Primo  cam  non  contincri  facultatc  iudicis,  quidam  nitun- 
tur  defendcre,/>«*  cap.  indultum^de  IL  I.in  6.  iuntlal.  1  fpdefe- 
riui&c.  §.Lfedfi  PmorJ  quod  prsetoris  fa&um  iurc  derogare. 
non  oportcac. 

Sccundo,  allegant  /.  <\.fifi>  §.  c,  fiquisc(mdemnatuSyff.de  re 
iudic.  ibi ,  Scd (iquidem  minorcm  dicm  ftatuei it  iudcx ,  tcm- 
porc  lcgitimo,  repfcatur  cx  legc ,  quod  fcntcntia?  iudicis.deeft 

&c.  Hinc  Comitns  Imperij  dccifum  Anno  94.  habitis  Ratisbo- 

3mfa(i(abcr/  latxm  3fppfBanienxM«^*>  7^ 
g)ci  tcm  Sfypdbmcen/ rin  fiirtfwt  uxmin/  ale  fecfa  GXo- 
naf/t>on  fcrm  %}ntenid}M &ngiftf$i /  ma$ aucbproroga- 
tio  fatahum,  cf)!K^cfifyinungcn  ^rvGcrntnlitruna/  cr= 
fenwtw&cn  *f. 

Tertio,  in  confidcrationcmadducunt^.  /  Cde tempor.ap- 
pellau  vbi  dicitur,  tcmpus dc  quo  lbi agitur,  ncc rcfcnpto  qui- 
dcm  Principisprorogari  pofie,  multo  crgo  minuj  pcrludi- 
ccm. 

Quarto;  eap.  obldta,  77.  extra  hoc  tit: 

Hutamen  ttantum  non  eiTeattribuendumcoTjftirucr,  n 
a  contraria  opinionc ,  caq  j.vcriorc ,  rcccdcndum  purcm ,  hoc 
tamcn  tcmpcramento,  ludiccm  potfc  pro  caufse  qualitatc  &c- 
lta  tempusa  Iegeftatutumar£tarc,  vel  prorogarc  ,mfi  lcx,  vcl 
conftitutio  prorogationcm&c.  inhibeat,  /.  2.  quipro  Tnbuna- 
/i,  /.  31.  dcbitoribus,  ff.  de  re  iudic  /.  nonnunquam,  72.  ff,  deiudiciis^ 
cap.  4.  <r  c.  cum fit,cap.  adhac.  10.  ext.  hoctit.  cap.  qnoadconfulta- 
tionem*  ext.  defentent.  es  reiudic.  cap.  c.  quoniam>§.pcrro\  infiney, 
ext.  yt  litemn  conteftata  erc.  Ordinat.  Cam.  Jmp  par.  2.  tit.  $0.  §. 
2.  in fine ,  nifi  lex ,  aut  conftirutio ,  ardationcm  aut  proroga- 
tioncm  inhibcat,  farpc^.  /.  3.  Et  Cc  10:  dics  prarrlniti  interpo- 
ncndae  appellationi,  nulla  rationc a  iudicc  A  Qv  o  ar£tari  aut 
produci  poflunr,  quia  Ordinat.  Cam.  /mp.  iudicibus  id  dencgar, . 
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His  ommbus  adiungatur  hac  confidcratio,  quod  inde  col- 
ligatur,  hneappolitahuiusmodi  prchibitionc,  potuifle  lllud 
tcmpus  prorogan  ,  a  ludicc  caufa cogniu ,  aliequin  fupcrua- 
cuam  cifc  illarn  prohibitionem. 

Ad  cap.  oblata  57.  facilis  cnt  folutio,  Ci  fcquamur  expofitio- 
ncm  glojfa,  m  vci  bo prcrogari,  lbidcin  Ckiacij^tcmpus  in  caufa 
appcllationis  a  Icgibus conftitutuin ,  coarttari  polfe,  non  au- 
tctn  produci,  nifi  cx  iulra  caufa ,  cap.  ex  ratione  8.  ext.  cap  cordi , 
eod.  in  6> 

Ex  capit.  co.  exirftnuatione  ey.tr.  boc  titul.  nihil  aliud  clici- 
tur,  qujm  infenorem  non  polTc  maiori  ludici  sppeliationit 
tempus  conibtuerc,  imra  quod  cauiam  dcriniat,  non  poilc 
inquam ,  maiori  lcgcmdiccrc,  infmicnda  Icgc,  quyd  &:  nos 
agnofcimusjquarrci,  quid  ad  propotitum  fjc2jt>j.aretcorti- 
dcranti,quxnmus  enim,  an  bicnmum,  V.G.pravfinitum  cau- 
fxappellationisex  iuifacaufa  jptogari,  autctiam  mirui  pofc 
fit,  quod  pro  conitantiaiTcnmus^  Prafcripto  iguui  alud:ce 
minore  tcmpore  Iegitimo,  coqj  rlnito,tanquam  appcllationc 
dcfcrta,  fcntcntiaexccutioni  mandabitur,  ctiam  non  dectirfo 
bicnnio,  Canonifia,  incap.  cttmfit,  f,  ext.boctit.  &argumento 
eorum  ,  qua?  traduntur  in  Ordinat.  Wurmacia  coi  llituta  , 
Unno  1521.  titul.  ^Uic  III  3pp(u\UU}ll  Stfcfjcn  U.  infin  foh 
318. 

Animaducrtendumautcm,f  tcmpora  cxcrccnda?appella-  128 
tionis  ,  qux  a  dic  interpofitat  appellationis  currere  cxiltima- 
mus  ,  Clement  ficut,  }  ibidcm  gioff.  in  vcrbo ,  «V/e,  boctitnL 
Licctquidam  d.lfcntire  videantur?/><T/.  fin.  §.  tUud\Cod  de  tem* 
por.  appdUtion.  in  verbis ,  Et  annalc  rempus^oft  lnchoatanv 
Iitcm  ^raetcrierit  &cc.  non  obferuari  Confiiturio  Prinripis, 
antbent.  fedw Its  3  leg.fin.%.  tertio.  f:  tatneu ,  Cod.de  tewpcr ap- 
peiiation.  ficuti  nec  corum  m  Camera  Imperiali  ratio  habctur, 
Mynf.ngcrui  .cer.tnr  z  obferuat.  ^S.centur  }.  olfcrn  44.  infine,- 
Gait,  libr.  1.  ohfrnat.  141.  nume r.  7,  w  libr.  1.  depace  publ.  csp  <?♦- 
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ob  eam  rem  datnni  quid  impendi;  a&ori  acccfTcnt ,  vt  in  Ug. 
tum  qup's}  io.ff.de  doto  malo,  ita  inducit  Cuiacim,  in  d.  tdf.  to. 
dit,  ftulte  quofdam  cxiftimarc,«/.  cap.lo.corrigij.iy  propcran- 
diimt  C  deiudiciis. 

Pro  confirmationepraecedentiumadduci  potcrit  l.^i.quin- 
quennium ,  ff. dc adulteriis , vbi  fimulier  rcafi£hlit,&adulter 
rcus  fieri  non  potuerit,  &  diu  tra&a  litc,quinqucnnium  tranf- 
a&um  facrit,rc{pondct  I.  C.  aequum  ctfe,computationi  quin- 
qucnnij  eximi  id  tcmpus,  quod  pcr  {ubterfugiaaducrfeparm, 
«onfumptum,  aut  cxemptum  eft. 

Acccdat  6t  ratio  /.  39  ficum  ipfe.ff.de  excufatio&e. 
Vndeehciturab  Interprctibusrecepta  cnunciatio  tcmpora 
lcgalia,  fcu  vtmcliusloquar  Jegitima,  mora  aducrft  partii 
imped  tonon  cu:^t,Marantatpar^  tit.  Etomniafiantduran- 
•uinflamia  nn.  50.  &  \\. 

£c  h*c  Je  fbrmahbus  (cu  fcmporibus  appellationum. 
Procoronide  cxcuncndum  t  an  ea  in  pcrfona  minori$&  iji 
cpaupcris  proccdant  ,  Scquatcnus  minorinintcgramrcftitui 
po(Iit,ob  omiflamappellationem. 

Et  vidctur  pnma  facic  dicendum,  minorcs  ipfo  iurc  tutos  l 
C  indcfenfi  fucrint ,  /.  Attor,  47,  §.  contrl,  2.  /.  C4.  ntttrl,  ff.  dert 
-iudicata.  Lfi  Prcefes,  6.  C  quomodo  zfquando  lndex  tstc.  Sin  au- 
tcm  dcfenfi ,  Tutorcs  omittcntcs  auxiliumappcllationis,  a* 
ctione  pcrfonali  conuenicndos  clTc. 

Vcrum,  hancdifficultatcm  remouct/.  4.  cUmtfminotesX* 
fiaduerfusrem iudicatamtfc.  nam  intcrucntioncCuratoris  ,rc- 
ftiturio  in  intcgrum  non  cxcfuditur,  /.  i  er  tot.  tit.  Cod.fi  Tutor 
>e/  G*r4«r,  inttruenerit.  Maius  ncgotium  facdTit  /.  fin.  C  Qui- 
busin  cauftsreflitutio  inintegrumnonfitneceffarid.  Inverhs,  ln 
omnibus  cafibus ,  in  quibus  vctcra  mra  currcre quidem  tcm- 
porales  Prafcriptionesaducrfusminores  conccfterunr,pcr  m 
intcgrum  autcm  reftitutionem  ci  fubucnicbant,  cas  ipfo  iurc 
non  currcrc.  Longc  cnim  vtilius  cft  minori,  ius  integrum  ipfo 
iurc  conicruari,quam  pcrrcftitutionem  inintcgrum,  cumea 
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non  conccdatur,nifi  caufa  cognita,  l  in  cdufa,  verfic.  cdufd  enim 
tognitd,  ff.  de  in  intcg.  rcfliu  cum  autcm  rcs  cft  intcgra ,  pcrindc 
clt,  ac  fi  nihil  geftum  fit,  illibataq-,  ci  omnia  mancnt ,  ncc  cau-i 
ix  cognitio  cft  ncccflariaj  meliuscft,  inquit  Impcrator ,  idd.  I. 
fin.i  n  tatta  corum  iura  tcruari,quam  poft  caufam  vulneratam, 
rcmediumquancrccum  parumtutafint,qu;tcx  iudicantium 
pendcnt arburio^maximc in  propofita  facii  quaeftionc ,  non 
cnim  minorcmaudiendumputant,  nifi  probata  lacfione ,  vt 
iam  vidcbimuj. 

Communilntcrprctumludiciot  rnterciTc  ftatuitur,  intcr 
pracfcriptioncm  conucntionalcm & legalem, . /.  i^propcrdn- 
durn,  §.fin.*bicommunitcrX>d.  Cdeiudiciisjdt}  Pctr.  GilJten.  in 
Traft.  dcVfucdpionib.pdr.  j  cap  l.  n*<  24.  cumfcq.  nam  prarfi- 
nitumtcmpusappcllationi  interponeda*,a?que  praefixum  mi- 
nonbus  intelligitur;  v4.uthcntjl\  dcappcH.  tsjntraqudi  tmpor. 
Cdp.l  cjrSdncimnsifc.  cap.  antcriorem  citqh  prviup.z.q.  6. 

Hisitafubduftij,tquidincumbcndumminori  pctcntirc- 
ftitutioncminintcgrum.contra  appdbtionc  afeoraiflam  ? 

Etquidcm  Cw/«rf«idiftin(^io,quamrcfcrt,^/y?«^  cent  4. 
cbf  17.  cucrti  vidctur ,  ex  l.  ait  Prator,  7,  §.  ^fed tfiff.  de  Mino* 
ribus ,  vbi  ftatuitur,  ip  iudicijs  minori,  fiuc  a&ori ,  Iiucrco,  ca- 
ptofubucniri. 

Ahj  cxiftimant  probandum  mmon  fua  Interfuiflir  prouo- 
care:Nec  dcfuntlcgum  &  rationum  prxfidra  ,  quibus  banc 
fcntentiam  aflcrcre  conantur ;  Principio  cnim  conftat,  adrc- 
ftitutioncm  impctrandam,  nop  fufficcre  aetatCHn  allcgarc,fcd 
cam  circumfcriptam  fuifle ,  /.  7.  §.  ynon, l;*erum,  11.  §.  3. 
fcicndumj.  quodft  minor,  24.  §.  non  femper  dutem ,  1./.44.  non 
omnia,  jf.de  Minoribus9  non  enimpafTim  minoribus  fubucni- 
tur,  ni(i  aut  manifefta  circumfcriptio  fit ,  Practor  fc  non  intcr- 
poncrcdcbcat. 

Sccundoadducitur/.  ndmpofledqudm,9.  §.  4.  fiminor,  ff.de 
iur.iurdn.inverbu ,  Scd  plcrumque  ipfumPractorcmdcberc 
cognofccrc,  an  captus  fit,  &ficinintcgromicftitucre,  ncc 
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enimvtiquc,  quiminoreft,  ftatim&circumfcriptumfcdo- 
euir. 

Tcrtio,  cum  dubiumfit,  an  minor  obrincatin  caufaap- 
pellationis,  cucnrus  autemdamnircftitutioncmnon  indul- 
gcat,  vidctur  fimpiicirer, minorcm  non  effe audicndum ,  arg. 
leg.  y<rum}  il  §.  4.  item  non.  verfic.  ncc enim  euentus ,  ff< de  mino- 

ribus. 

Quarto,  minor  implorans  reftitutioncm  in  intcgrum,  ad* 
uerlur probationem ,  aut  exceptionc  omillam,  non  audi tur, 
non  excullo  primo,  an  ncgotio  inleruiat ,  &  conducat intcn- 
tioniminoris,authoritatc,  d.  $.  ^.fiminorcfc.  itaftatuitura 
quibusdam, quos  rcfcrt  Bolanvs,  Traclat.  dereflit. in  integ  cap. 
49.  cr  50.  cS  Lancelottus,  deattentati\cap.  i^.par.  l.nu.  f.  vbi 
rcfert,  nonfolum  minoribus,  fcdctiam  maionbus,  indul- 
gcri  rcftitajtioncm  in  inregrum,  &  Creg  Tholofan.  Tratt.  partit, 
iur.  Canon.  lib.  5.  nu  ff  tdp.  f  lit.  /C  in  Gallia,  quem  reftitui  ad 
appellandum:  Adhancautemobtinedam,nonfufficcrc  pro- 
bationem  impcdimcnti ,  quo  dctcntus  non  potuit  appcllarc , 
fedaliqualiterdoccndum  cfledelaefionc,  faltcm  praefumptr 
ue,&hancibidcm  Lancelot.  aut  clTe  rcccptiorem  fentcntiam , 
fcu  docendum,iuftam  caufamappeIIandihabuii7c,Ce/fexF4ta 
lib.  z.  tit.ll*  defin,       lib.4..  tit.  20.  dcfin.  2f. 

Tcrtia  fentcntia  eft ,  prxucrtendam  eflc  cognitioncm  a  iu  - 
dicc,  &fummariccognofccndum>anminoriappclIafrecxpc- 
dient,quosrefcrtZWrf>/#i,<fcV?.  traclat.  deln  Integr.reflitut.  cd- 

pit-U* 

Verum  ,  hoc  non  facile  aflcqui  potcrit ,  cum  in  caufa 
appellationis »  ex  nouis  aiTertionibus  propofitis  infirmctur 
fcntentia ,  leg.  ampliorem ,  §.  I,  I.pcrhanc ,  C,  de  temp.  appell,  cunt 
fimilib. 

In  hacopinionum  confli&atione  ftatuo ,  texiftimantium 
fententiam  praefercndam,  prar  tei  miffa  aut  negle&a  omni  cxa- 
minatione,  minori  fubueniendum,  pcr  rcftitut.  in  intcgrum, 
vtprouocct,  quianonappcllando  potueritminornon  Ixcli , 
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vcl  ctiam  lxdi,&  in  hoc  dubio  cidcm  fubucnicndum.In  quam 
rcm  pondcrari  potcft  Text.  iu  l.  i9.intcrduyff.de  Minorih.  in  yer~ 
la.  Hoc  enim  ipfo  dcccptus  videtur,  quod  cum  poftet  reftitui, 
intra  tcmpus  ftatutum ,  cx  pcrfona dcfun&i  ,  hocnon  fccit- 
&c.  nam  licctrcgularitcrla?fiofitprobanda  ,fi  tamenexa&u 
ipfoconftct,  &inducaiur  Ixfio  ,hocfufficitt.  Prouocationis 
autem omiflloncm, lacfioncm induccrc, coiligitut cx  co .cum  . 
communiauxiIiopriuatusfit,plcrumquc,inquit,I.  C.  ind.L 
m  tutm,  $.4.^ minor,  debet  Pmor  cognofccrc,  t  an  captus  fit  mi- 
nor,  namdcxipfiusaclusfacicrcfultctlacfio,  curvlteriorio- 
ncri  probationis  obligari  aut  alligari  dcbetj Qub  pcrtinctr^., , 
duditts  3.  ext.  dc  in  intcg.  reflitutionibj.  minor^S.  ifi  minor,  34^ 
§.  L  mincreSyjf.  deMinortb, 

Vtpaucis  Cxpcdiam  vidcturihdccifioncmhuiuscontror 
ucrfiae  confcrrc  ,  /  7.  ait  Prtetor,  §.  U.  item.ff  deMinoribm 
htecverbai  iremfinon prouocauiuntradicm,  fubuenirur,  vt 
prouocct &c,  V /.  1.  fipofl,  C  fi/kfm , inintegrum, &c.  Si  poft 
tentcntiam,f  nquiunt  Jmpcratorej.  Proconfulis  contra  vos  latamk 
dcfidcraftis,  in  intcgrum  rcftitui  nec  pbtinuiuSs  ,fruftra  rurfus, 
?t  ca  quxftio  in  integrum  rcftitutionis  agitctur,  dcfideratis, 
appellarecnimdcbuiftis,  fi  vobisfentcntiadifpliabat,  fcd  fi 
adhuc  in  ca atatc cftis ,  cui  fubucniri  lolct,  appcliandi  ius  v o - 
bis  rcftituimusv. 

Ex  quibus  &  -iun£ta  cdp  fimli ,  ext*  dereflitut.  (  quod  Jicet 
mentionern  faeiat  de  Ecclcfia  ,idcm  iudiciumcftin  Minori- 
bus,  cap.  auditii,  in  fiftey  ext.  eod.)  apcrte  conftat,Minon  fuccur^ 
ri,&  rcftitui  adappellationcm  omiiTam ,  nulla  fada  mcntio- 
ne,  examinatioms ,  ancxj>cdierit  prouocari  nec  nc,hoc  cnim , 
ipfo  deceptu:  vidctur ,  quod  cum  poifctappellarcintratem» 
pusftatutum ,  hoc non  fcat ,  vt in  fimili, ait  l.  C.  in d.  I.  inter-. 
dum,  i9f.de  Minorib. 

Et  huic  opinioni  eb  hberius  (ubfcribrmus,  qucd  cam  recc- 
ptam  in  Cam.  Jmp.  referat,  Mynfing.  cent.4.  obf.  17.  &  ir.i  paf- 
fim  atatu  bcnefkio ,  minorcs  rcftituios  iuiiTc  a  Scnatu  Doia- 
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no,refert  Bolamts  d.  traft. de in integ.  reflit.  cap.  2/8.Et  vidc  cun- 
dcm,  cap.  f4.240.16j.cr  278. 

Hatlenwautcmtinintegrumhacreftitutioncminoribui .  136 
fubucniri  folet,  ttappcllarc  his  permittatur,  vberior  namcjue 
eftfcmtutioinintegrumaduerujsfcntcntiam,  qus&mino- 
ribus  compctit,  quam  aducrfus  appellationem  omiflam ,  , 
>h  ff.  deinintegr.reflit.  nam  cum  reftituitur  fimpliciu  raduer- 
fus-rem  iudicatam,  perindchabetur,acfi  nihil  cflctiudicatum: 
Aliud  obtinctmrcftitutionc,adappcIlandum,aducifusfcn- 
tantiam ,  quae  firma  manct>  doncc iudex  appellationis  pro- 
nunriauerit,  malciudicatunu  Nccmoucmur,  /  illud,$ff.  de 
appeU.  multb  minus  Brocardicis  Dochorum,  reftitutioninoo „ 
eilelocum,  vbialiud  auxilrum  competat,  quibus  refpondet 
Dmtren.  tit.fi  aduerfus  rem  iudicatam  &d  fil.mibi,  93.  lllud  etiam . 
hiememiniflcoportctjadmifTopupillo,  adappcllarioncm , 
bcncfV-io  reftitutionu»  fcotentiam  exccutam ,  rctra&andam . 
nonc/Ic,  quiaappciktioiudicati,  executijQnem  non  cxtiu- 
guat,  CodexFabr.  Itb.  j:tit.  iy.de fiu.  41. 

£x  his refultatelegafls qu*ftio,tanneminorw  rcftitutio  ad  137  * 
appcllationemprofit  maiorinon  appeUanti>fcualnsconfor- 
tibus litis,  maximc  Ci  vnus  idcmq,  agcndi,cxcipiendiuc  mo- 
dus,feu  vnaeademq-,  caufafueritdcfcou*onis.Et  videturbcne- 
ficio  minorum,  ad  appellationem ,  confortes  htis  admittcn- 
dos,  argum.Lio.fi  pofl,  §.fin.  hiqui,ff.depoffeJf.bonor  contrata- 
hulasy  1. 10.  fi  communem,  ff.  quemadmodum fernitutes  amittantury  . 
/./0*1,4.$.  ififundus3ff fifcruitusVMicetnr.  Quo  rcfcrri  poteft 
axioma  Intcrpretum ,  quod  quis  ex  fua  perfona  nonhabct, 
hoc  pcr  aliam  confequi  polTe, /.  Ariflo.  3.  in fin  ff. qua  respigno- 
ri&c.  I  ff.  cumh<creditaterff.deatquir.  haredit  Bolanus,  deinin-. 
tegr.reflit.cap.  i8j\  187.  vbi,  inindiuiduis&connexis  bene- 
fieium  rcftitutioms  in  integrum,  ad  confortcs  maiorcs  cxtedi, 
& &n  tcrminis,  cap.  1^0.  nu.  2.  refcrt,Senatum  Dolanum  iudi- 
cafTe,JTnnc>risreliituticncmadappellandum,maiori  nonap- 
pclUnu pvo£aiffcfcx I.iQfi quifep4ratim,§.^.^:  efl  tfc.ff  hoc  tit^ 
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Quibus  acccdant  tradita a  nobis,  fupra  in  cap.  2.  boc tracl.  S* 
quu  fingulari  iurc  paupcrum  admiiTus  fuerit, ad profecutio- 
ncm  appellatiotiis ,  hoc  commodum  ad  rcliquos  pcrcincrc. 

Incontrarium  tamcn  vrgcrcvidctur,  /.  z.  C.fi  vnus  ex plurib. 
+ppellauerit,&  cap:penult.vnay  ext.boctit,  vbiitadcmum  pro- 
bandum  eiTc  colljgitur^vniusappcllationcm  alteri  proficerc,fi 
vnaeadem^  caufa  fueritdcfertiionis,  &communiiurcnitan- 
tur,  hicautcm  non  communi  iurc  fcd  fpcciali  beneficio,  refti- 
tutionis  in  integrum  vjdclicct,minori  fuccurri. 

Sccundo>  pondcrarr  potcft  ,'L  vnica,  Cfiincommumeadem£ 
taufajn  integrum  esc.  vbi  icftitutio  minoris,contra  tranfa&io- 
ncm,  maionbus  non  prodcft. 

Dcniquc,djucrfumiusconftitucndumvidetur,in  appella- 
tionc,  &  in  rcftitutionc  in  mtegrum ,  quod  appellatio  fitbc- 
ncficmm  iuris  communis,  rcftitutio  autcm  in  intcgrum  fpc- 
cia!  1 iurc  intTodu&a. Hinc lC.ini. l.deni^.4. fed*trum,bis, 
ff.  de  minoribus,  ait  Prxtori  propofitum ,  vt  auxilium  minori- 
bus,  non  maioribus  promiferit. 

rHisocoirrcndumvidctur,  ca  proccdercfi  contra fentcn- 
tiamreftitutusfitminor,  vt  fupraallcgatxleges  infinuare  vi- 
dcntur,hocautemacniiIiumappeIlationii  no  eflecontrafcn- 
tentiam,cum  earlrma  mancatr  doncc  pronunrictur,malciu- 
dicatum,  vt  fupra  di&um  cft. 

iEt  hxcdcperfonaminoris&c.RcIiquumcftjVtvideamus, 
an.paupenbus  tcmporaappcllationum  remittantur. 

•  Etqutdcm  communi  Interpretumiudiciotreccptumeft, 
fatalia  introducendz  &  profequendzappelJarionispauperi- 
bus  non  currere,  Canonifln  in  cap"8.  ex  rationei  ext;  hoc  tit.  Afyn  - 
fing.  cent.  4.  tbfyj.  Gail,  lib.  L 0^/14*  Tom.i.Sympb.  par.2»tit. 
17.  vot .  3.  nu.  9.  er  vot .  5.  nu.  3.  Rnlant.  de  CommijJ.par.  3.  lib.  8  de 
proceJf.iud.mtenog.  cap.  \y.poflnum.4p.Trerffipaupcr,  Videatur 
tsr  LancelotM  deattenUtia}tap.  IX.  appell.  L  nu.  f  o.  tnmfeq.  Gr*. 
kccus.  ad  Gaily  concluf.  142.  nu.  4,  vbi  authoritatibus  &  prxiudi- 
ciji cofirmat ,  paupertatc fifti  curfum  fatalium,ctiam caufcta 
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paupertatc  culpa  appcllanns ,  modo  tamen  pauperras  proba  - 
taiit,autcxa£bsprimxinftantiadccaconftct,  alias  aj  pella- 
tio  cfficiturdcfcrta,  &  ita  iudicatum  rcfert  RuUnt.J.loio,  verf . 
fi  non  impetrauit.  Probata  autcm  paupertate  fatahancn  cur- 
runtj&cjuidcm/pfoiurcidcocjjprorogationcfatalium  non 
cft  opuy.  *Autbor praiudic.  Cam.  in  vcrbo  ,fatali^infine,  to»u  5.  . 
Sympb.  fupplic.22.fol.mibi72\f.  vbi  inhaocrem praiudicium  . 
adfcrtur. 

Hinc  quarri  pof1et,an  hbcbcncficium  pauperibus,quod  fa- 
talia  non  currant,ctiam  dmiti  caufamcum  ipfiscommunem  « 
habcnti,  proficiat.  . 

Ominalongioriinucm"gationc>rcfcrtura^y//i</<fw/^  v.M  • 
procefj.  cap.  12.  nu.  \$,  W  Ub.  dt  continentia  cau/k,  $,cap.  19.  num. 
27.  negariueconclufum,  c\uod  leges fi communemio ff. qtiemad. 
feruitus  amittat:  l.cum  bxreditate  ff.ff.de  acquir.  h&rcdit.  cumfi- 
milib.  non  proccdant in  ijs,  vun prafcnti  cafu,  qux fcparatio- 
ficmadmiuunt. 

Maior  autcm  t  difficultasxft  dc  mterponenda  appella-  x&  > 
tionc.' 

.  Qua  in  rc  varic  diftinguuht  Dbftores,  vti  vidcrc  cft  apud 

Mynfing,  &  Gail}d  locit.  - 

Porro  /a/bn,  in  l.  inuitus,  C.  de  Procuratdr:  indiftinfte  ftatuit, 
paupcrcm  non  crcufari,  cuius  opinioncm  rcccptam  praiudi- 
cio,  comprotat  Gail,  d.  obf.  142.poftpu.y4.  Rutanm^dcap.  13. 
num.  40. 

Non  alicnum  t  ramcii  ab  humanitatc  vidctur,  fide  iufta  li- 
tigandi  caufa  conftct  faltcm  fummatim  ,  paupcrcm  audicn-  ^ 
dum  cfTe,fumma  cnim  ratio  pro  paupertatc  facit  argu  l.fipro- 
curatorem  8.  §.  8.  quod &  adiffioneni,  verficul.  quid tamen}  fi  pau- 
pcrtas  cis  non  pcrmifjr,  cxcufata  cftcorum  inopia  &c.ff.man- 
^/i,Icgibuscnim  noftris  frcqucnscft,vt  humanitcr  fuccurrant 
paupcribus.  Plutarcb  in  libetlo,  de  euitanda  yfura  ait,  Paupcrtati  1 
fcu  indigentise  opituIariLcgcs. 

Quisautem  dicaturpaupcr,  Dd,  variefcntiunt. 

Tandcm  1 
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Tandcm  tbdecurfum  cft,t  vtludicis  arbiuio  committa- 
tur,  dc  qua  rc  Ute*  CouannUu  ydriarum  refolut.  tom.  z.  cdp.  6.  nu. 

"  8.  Gilken.  in  L  i.  C  de  litis  conteftat.  nu.  82. 

InCam.Imp.  auccm  in  Rrobatione  paupcrtatirccrtafor- 
maprxfcriptaeft,0r^.C4)«./^.^M.  tit.  41.  vtncnan- 

*  tcalub  hoc  prsetcxtu  admittantur ,  quam  fi  qua+dam  fcripta 
documcnta ,  aut tcftimonia ,  a  ludicibus , in  quorum  Iurisdi- 
di&ioneconfcderint,  vcl  alijspcrfonisfpe£ht£  fidciadfcrant 
fcpaupercscffc.  Qyae  confirmantur  nouijiimdSpirenficonuen- 

-tione.  ^wolrfoo.habita,  $.&imiQttw(ff'  cum  fej  foUmi- 

i 

'    De  effe&u  appellattonis ,  in  quo  tam  appcl- 
lantis  &appellati ,  quam  Iudicis  A  Qv  o, 
&  Iudicis  Ad  Qy  e  m  prouoca- 
tum>  officia  conti- 
nentur. 

"S'V  M  M  A  R  1  A. 

J  Primvs  Effettus  dppellationis  eft,  ytfufienddturpriorfenee*- 
tia,  ef  extingudt  omnes  iurU  cffcftus^uos  eadcm  producie, 
yim ,  poteftatcmq,  executionis ,  fi ab  edprouocdtum  fit  iure 
pemtjfo ,  quod  exemplisW  legibtts  itiuftratur  ,ey  numer. 

j .      Pcndente  iudiao  dppefUtionk  nihiltnnoudndum  >  ejtqudnd^ 

dicdtur  idpcndcre. 
4.     Recepu  dppeUamne,  fme  non  ,  ne  prtiudicium  fiat ,  ejuoad 

deltberetur,vtrum  reciptenda , nec ne,  nibilinnoudndum, 

dcclaratd  l.   appell.  C  hoc  tit.  ejf  nu.  7. 
% .     ludncSeiuUtem  non  teneri  iudtci  Hcdefuftico.  impdrtiri  bra* 

cbiunt 
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ehium  fieculare ,  pr$  cxccutioncfcmemiai,  dquaintcrpofita 
appeUatio. 

f.  *An prouocatio principalii  impediat  executionem,  contrafide- 
iuflorem,  eadem fententia ,  condemnatum ,  nec  appeUan- 
tem. 

10.    Petita  in  integrnm  reflitutione  ,fententia  fte  fit  exequcnda , 

cumdiuerfis  Dd  fentemiit. 
IL     Implorato  beneficio  reflitutionis  in  integrnm ,  fuperfiedendum 

abcxecutioney  nifi pcr calumniam petatur,  ey  nu.  rj. 
1 2 .     Intelletlui  capitulifufcitata ,  ext.  de  in  intcg.  reflitut. 
14.    NuUttai  principaliter  in  iudtcium  deducla ,  an  impediat  exe- 

cutionem  fememix\ 
lf .     NuUitas  fiememias  triplicitcr  proponipotefl ,  principaliter  & 

feorfim  .fecundo  per  viam  appcUaiionii,  tcrtio,pcrmodum 

exceptionis. 

16.  Cofirmata  cpinio  exiflimamium  ,  an  nuUitai  in  cominenti 

probari  pofih,  an  Vero  proltxiorem  traclatum  habeat.vt  hic 
executio  minime  impediatur ,  iUic  verb  aliud probandum 
fit ,  nifi  cxecutio  comineat  grauamen  irreparabile. 

17.  Petita  reuifione,  an  fuj}endaw  executio  fiemntias  remifi 

fiul 

1 8  Secundui  effeclus  appeUs  'ionis  efl ,  Vt  opcretut  effeclum  deui- 
lutiuum ,  e?  fiufpcnfiuum,  efan  hijeparari pofiint. 

19.  Tertio.appeUatione '  intetfofitam  reducere  caufam  adtcrminos 
litii  conteftatx ,  him  exceptiones  dilatoriai  omijfas  in pri- 
mo  iudiciOy  in fequemiproponi  non poffe,  eS  omnia  conce- 
di  in  caufa  appcUationts ,  qu*  pcndente  caufia  principali,  in 
prima  inflantiafieripoffunu 

Z0.  Sememia  l  poftquam,  §.i.ff.  tt  legatorumfieu  fideiujfo. Wc. 
Sccundum  Cuiacium. 

2 1 .  Dcfenfia  veterum  interpretum  explicatio ,  addicl.  §  1  &  m - 
mer.  11. 

23.  Fundamenta  illorum  ,  quinegant,  reconucntioni  }pofl  iitem 
conteflatam,  locum  non  effe% 

Oo  lA*  Rc- 
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24.  &«/>m  f»  hae  qutcftiene  Dd.  diftinttio,  ea$  confirmau.  mnf. 
X6  esr  27. 

2?.    Dtffcrreeompcnfttionem,  ef  rcconuentionem. 

18,    Retonuentiotte ,  i*r  exordit  litis  propofiu ,  tonuentionis 

€f  reconuentionis yicifiitttdine  iudtciorum  pcnraclanda^ 

nififuper  iniuriis  reconuentio  inftituu  fit ,  i»  y«4«  re/n  4-- 

//y«  ot  legesreciuntur. 
Z$.    In  taufa  appcliationis  prieretartitulos,  tiir*  reflitutionem  in. 

integrum  probari,  &  nouosdependentes  aprioribus.produ- 

tipofe; 

%0.  Super  iisdem articulii ,  in  eaufa  appeltationis,  produftionem 
nouorum  TefliumMmittendam  non  ejfe}additia  Authori. 
bua  e& trgumentis*  * 

31.  Contrariafententia  ajfcrtores&rationes. 

32.  Hane  eontrouerftam  in  Ttrrk  Imperij  dccifamrntt.  39, 

33.  Confirmau  opinio  exiflimantium,  tefies fuperijfdcm  anitulU, 

in  caufd  appettdtienis  ddmittendos  ejfe.  ' 

34.  Confuutioargumentorum prim*  Opinionis; 
7$.    Dcclarau  Nouella,  90  tap  4,  quiajterfit.  iiluiL 

$6.    Nonfemper  rationemtimoris/ubordinatiomstefliumhaherk 

Quando  lus  Canonimm  in  foro  Ciuilt fcruandum. 
3  8.    Difficututes  qu*dam>  ex  L  per  hane,  C  de  temporib.  appetUti  ^ 
mot*  refotuumur,  kd  L  per  bancexplicau. 

40.  UnlihellusinprimoludiciomHtari,  emendariuepofiit. 

41.  Legesv  ratitues,  quibm  defenditur  >s£  adjententiam  idfie- 

ripojfe. 

42.  Opinio  diflinguentiumyinteremenddtionem}  ef  muutionemf 

additialegibm,  eSargumentis. 

43.  Tertia  opinio  exiflimantium,  ne%  muutioni  ne^  emendationi 

loeumejfe,  pofltitemconteflajam,atteptoautem  iudtcio, 
eam  non  improbaru 

44.  VttimafententUtonfirmau.nu.  47.48. 

45.  Antiquitm  quomodiMlio  inftituenda  crat,  efquifaflidies 

djtebmar. 

46.  Oh 
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46, ,  Ob quam  caufam genmaflionis  edi poftulabstur. 

4?.   Declsratur ,  quatenm  emcndationi  iotm  fit ,  etiam pofi  litm 

tontcflatam.cum  explicatione  Legis  in  ddiclis ,  jj.  detrafia, 

ff.  de  ttuxslibm  aflionibm. 
jo.    Pofl  litis  conteflationem  obfcuriora  declarari  poffe^  expliu- 

tumcsp  litera^  ext  dedt/ation. 
fU     Qupmodo  errorpofl  litis  contcflstionem  emendari pofiit. 
<1 .     Muutio  iibelH  quatenm  admittendtfit  inprimo  iudicio. 
< j.     Explicata  l.  Beebim.  30  jf.  depaelis dotdibm. 
54.   Intcrpretstio  Fac/tinei  ,ad§.fw  mitim,  inflituu  de  aftionib. 

quAtamenimprobatur. 
<%     Confutatio  argumentorum primai <tpinionu>  cr  n*  yjt 
56.    Autbcnticayatquijemel ,  C  quomodo  ty  quando  Judex expli- 
<sta. 

Libclius  itt  caufa  appeUationU,  quatenm  muuri}sut  emenda- 

ri  pofiit. 

<y.    In  caufaappeUationii  an  reprobationts  Teftium  inprima  ist- 
ftatttiAomiffXyadmittenda^. 

60 .  j&Htborts  qui  afdrmatiuam  defendunt. 

61.  ArgumentatontrarUopinionis. 
61.  Confirnuitaprioropinh. 

6  $.  •  Uppcllstionc  interpoftUi omnibm aperiri yiam ,  quibmgra- 

uamen  ttlatum  eft  tfnu  6<  es  78. 
64.  7trtimappcUationemw8iprQ/eqHipoterit^litttyi6tmtranf- 

egerity  VeU  lite  retefferit. 
*66.    Non  probata probari ,  es  non  produfta producipofje  in  caufa 

appeUationis ,  quomodo  id  inteUigendum.  numer.  67.  61. 

69. 

70.  Caufam  appeUstionis ,  non  mutare  naturam  litis ,  netatlionem 
in  prima  ittflantia  motam,  nec  iudicem  appcUationis  inter- 
ponere,  nifi  de  iis ,  de  quibm  tognouit  ludexprimi  tudicij, 
quod exemplis,  tUufttatur,  nu.  JV  &  yi. 

7J.  jlppeUatio  ab  interlocutoria  ex  ijsdem  atlis  iuftificaitda  fe- 
curMm  Im}  cr  Ordmah  Camera  ImperiaUs ,  declaratur 

09   z  umcnt 
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tamen,  aliquotmcdis hoc non proccdere,  numer.  74. 75.7^. 
77.    jlppeUatio  Agrauamine^an  tx  aliii  caufis  iu/Itficari  pofiu? 
7  9.    ^ippeUato  Itcct  Vti  hsncficio  l.per  hanc,  C  dc  tempor.  appcU* 

etiam fi  non  appeUanerit,  quod  cxcmplu  iUuflratur,  nu.  fc  o. 

Cf8i. 

8 2.    ComniH  Imperij deci/um ,  appelLtum  poffc profequi  appeUa- 

tionem pro fuo  interejfe>  intrafatalia  appeUationh^  licet  ex 

partc  appellamii,  ea defem fit. 
$}.    Om  controuerfia ,  inter  appeUantem ,  vr  appelLtum,  ratione 

rcdemptionisafiorHm,  quomodo  eacomponenda. 
84.    .AppelLns,  in  ipfo  appeUationis  aclu,  an  cr  quatenm  declara  - 

re,  eyfroteflaripofiit,  Je  abhocvdiUo  capite fententias 

tantumappcUm,  in  prtiudtcium  appcUati. 
|  J.    •AppcUans,  an  renunciar*  appeUaxioni  interpofitai pofitt  ?  cum 

dcckratiortcl.fi  quii,  28  C  hoc.tit. 
$6.    Officium  appeUantii ejfc ,  >f  introducat appeUaiionem  extra- 

hendo  ciutionemyeamqJlfiPuto  tempore  reproducat. 
87.    Formaltbtu  nojt  iuftificatis,  non  ejfe procedtndum  $»  caufa ,  eS 

quomodo  id ficripofiit. 
8\    De  officio  appcUantis  remifiiul,  ej  nu  95V 
85>.    AppeUantis,  aut  ipfim  baredes,  tenfti,  reddcre  ^caufas  appeUs- 

tionh  t£  in.iis  rcddcndis ,  qm but  yerbis  "uccbantur.  • 
£0 .   Ex flylo  Cam.  Imp.  an  grauamina  appclLtionnm  articulatim^ 

ydfummatim  proponi  pofiinu 
pi.     /n  grauaminibus  appcUationum ,  an  in  fhecie  exprimcndum  , 

quidnouiin  Jccundainflantia  addittlumfit 
$1    Solennitatibus  flatutorum  pratermifiisabappcUante,  anap- 

pcUuio.  defcrta  pronjtntianda*. 
9}.    Benignim  ejfe^  appeUantem>  itt fecundo  iudicio,  paratum^fld- 

fluto  fatisfatcre,  audioidumycumaddtto  temperamento. 
24 .   SolcnnitatiirequifitA  omifiio,  an  vitietattumf 
9  6.    ^ippeUato  excipiendum  contraformalia  appcUationii ,  non  in 

genercfedinfpecie. 
97*    Ex  fljiq  Cm.  Imp,  an  ty  qmcnm  txttptionibm ,  rcjponfio- 

net 
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nes  ad p*Hdmitt4  defcnfionales  arriculi,  in  foro  (£lU'n- 
LlClt  f\Ultitufl$  /anneclideheant. 
9%     Cautcia  pro  app^Uato,  ad expediendam  litem  appcUatoriam. 
>>9.   Dcclaratum  ,  quomodo  in  caufis  appeilattonum ,  termini  cir 
cumduttioloinm  non  habeat.ernu.  101.  icz. 

100.  DecUrata  l.  fi  Prxfes,  C.  quomodo  cS  quando  ludcx  etfc. 

101.  Officio  ludicis  «/1  QVO appeUttum,  incumberc ,  >t pcndente 

cau/i  appeUationis  nihilinnauet ' ,  fiue  appeUationem  reci- 
piat  fiue  non,  alias  in  eum  animaduertendum,  quod  exent  - 
plo  tUuftratur. 

104.  /udexy  A  QVO  appeUatnm,  in  caufa  reconuentionisretinct 
iHrifdiclionem}  non  obflantc appeUationc,  d  caufaconiten- 
tionis. 

I0j\  Ihdex  <A  QVO  qnatenus  teneatur  recipere  fen  deferre  inter- 
pofitii  appcUationibm ,  diflinclione  refoluitur^tf  numer. 
lio. 

)  0 6.  Cafui  referuntwr, quihus  poflhabita  appcUationc,fe*itentia  e x- 
ecutioni  mandaripotefl. 

107.  Pendente  litc  appeUationts3omnia fieripojfej  iudice  AQVO, 
qua  tendant  in  faciliorem  exitumappcUationis  tex  mcnte 
Intcrpretum.quod  aliquot  exemp/it  illnflratur. 

Ic8#  AppeUationi  ab  intcriocutoria  iudex  non  tenetur  regnlarhcr 
deferre,  adeo>tp«fiitincaufa  procedcre^  >sqf  ad  fcntcn  ' 
tiam  .ctiam  non  citato  appcUante  ,  cum  ratione  ihidem  *d- 
dutla ,  nifi  inhibitum  fit ,  >cl  delatum ,  appcUati  oui:y  r.um.. 
109. 

111 .  DifificultaSy  contrafuprd  quccdam  tnota,  rcfoluituri 

112.  ludicem       QVO  teneri  ad editioncm  aflorum  .fnhfigiUo 

iudiciali,  cjr  de  hac  rc  quidanuquitus  flatutum  fuctiu 

113.  IJodie ,fub certa pecna,  interpofitis  compulforialihuo  .  iudici 

+A  QVO  mandatur^taclacdat ,  cy quidem  integta ,  ey 
rtum.  114. 

ilj.  Si  iudex.  alia  acla  qttam  cxhibita ,  cdipojfe  neget ,  quomodo 
defetfusaclorum probabitur,  ibidemq.dc negationis proba- 
tionc.  Oo    j  116.  Pcr- 
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itm  de  tergiucrfationc  appellantis  conflct ,  id^ praiudtciit 
confirmatum.  nu. 
IJ/.   %An  lcgatui)  omijfa  iufiificationc^appcUationis ,  de principaU 
ncgotio  cognofccre  pofitt? 

139.  Peniuere  ad officium  ludicisAD  QVEMinhibitionem rpcti* 

tam  dcccrnere ,  we  quid  innouetur. 

140.  Rtgulam gencralcm  efie\  inhibitioncm  conccdcudam,  appe/U- 

tione mterpofita 9  a fentcntiadcfiniiiua  7tjr  qu*  huiuivei. 
Vtilitas  fiu 

141.  Exceptiones  praicedentis  reguhtconfirmau  Comitiis  Imp. 

142.  Inhtbitto  nunquam  conccdcnda ,  fi  per  cam prxiudicium  caufat \ 

principali  inferatur,um  in  fimpltcis  quereU,  quam  inap- 

pcllatiouum  caufis^id^praiudiciis  confirmatur. 
14$.  Continuarc  pojfefiiomm  quis  potefly  citra  poenam  attentatn* 

rum:vr  inhibtttoniu 
£4 4  Sequeftratio  petita  non  concedcnda,  atit  ea  concejfa  iufia  caufa 

appeUandi  efl,  maxime  7fi  quvs  priuaretur  commodo  pojfef- 

fionisy  declaratur nu.  146.  <f  147. 
I4f«  Quatenus ad bonorum  defcriptionem peruxniripofitt,. 

8.  lufiainterueniente  caufit ,  eapuri  cognita ,  resfequejlrari po  • 

tefly  qua  impedhi  non  dcbetjatisdatione  obUta, 
I4P.  Vt  conccd&tut  Jnhibitie  in  appeUatione  abinterlocutoria  nt~ 

dum  de  appeUatione.fed  etiam  de  deuolutione,feu  yeritatt 

taufizy  in  appeUationt  exprefie  cmflart  debetjfecundum  lut 

Communt. 

ifO.  Jnhibitio  fine  caufie tognitiont  cmanata,  an  opertturfuum  ef- 
feclum, 

t{I,  Comitiit  Jmperij  dccifum,  quattnus  concedenda  inhibitio ,  in- 
terpofta  appcUatione  ab  Inttrlocutoria}tsT appeUationttx- 
traiudiali.  nu  \<u  if  4. 

153.  Jn deternenda  inhtbtttoue,  citatione partis  non  effc  opm ,  hoc^ 
iure  nosvti. 

1  f %  Quatenus  appeUationts extraiudicialts  in  Cant*  Imp,  rccipian- 
tur>  Comuiu  Imperij  defimtum. 

If6  Si 
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1  j  6.  Si  in  fupplici  libeUo  narretur  ,  periculum  in  mora,  quidfia- 
tutndum. 

15-7.  In  caufa  nuUitati*,an  Inhibitio  decernenda ,  eS  nu.  1  f 0.  160. 
itfl. 

X58.    Rentota  appeUatione,  de nuUitatc principsliter agi pojfe. 
l6i*  Sccundnm  Concilium  TridentinumjnforoEccleftaflico.quan- 

ds  l.ibibitio  conccdcda. 
16}.   Inbibitioni  qualcs  effcclus  attribuatur,  ey  an fufficiatinbibi- 

tionem  decrctam  ncdum  inftnuatam  fuiffe,  nu.  1 6^ 

1 6  \   Arclior  inhibitio  quando  concedenda. 

1 66.  Emanata fmplici  inbibitione,  ey  arfliore cSc.  an  etiam  in pte- 
nafftmpdck  inhibitionis  contri.  veniens  damnaripofiit  ,fi 
ttgaturadpatnamb&nni,  addita  rationc  dubitandi. 

X 6j.  Rcfolutio  huius  dubij, 

1 6$.  Harcs  defunfti ,  tui  inhibitum ,  an  in  pcenas  inhibitionk  dc- 
cUraripofiit,  lite  cum  defunclo  conteflata. 

1 69.  Legcs,  cf  argumtnta ,  quibut  affirmatiua probat/tr. 

170.  Fundamenta  contrarut  opinismis. 

17  r.    Refolutio  huiui  qutfiionis  }eynu.]y6. 

17  >.  Lex ,  ex iudiciorumy  10.    de  Atcufationibut,ef  nu.  174. 
17  j.   IntcUcclus  t  fin.  Cod.  /i  reui  velaccufator  ejrc.  iuncla  I.  yC.fi 

pendenteappeU.  mors  &c. 
tjf.   An  idei  pccna  ab  barede  exigi  pofiit ,  quia  ipfo  iure  impo  - 

natur. 

177.  Effeffum  inhibitioni»,  ficut  ej  appeUationis ,  yariis  modis  cx  - 
fiirart. 

17  8»  Pertinere  ad officium  iudicis,  yt  innouata  rtuotet ,  ejf  tripli. 

cem  confiituiinnouationcm,Ugia,partis,ejriudicis. 
179.  Ante  omnia ,  cf  quidem  ex  officio,  rcuocanda  efpt  attentata  9 

addita  huirn  rei  ratione. 
i?o.  Maximi  conucnire  ludici  AD  Q£EM  rcuocare  atten- 

tata. 

iSl.   InnouAta  appeUatione  intcrpofita ,  afententia  definitina ; 
ctiam  intra  tcmpm  conceffum  ad  appeUandum ,  rcuocandd 
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ejfeyna  cum  fruttibus,  etiamfi innouxtum  fit ,  authoriute 
iudictt,  cfnu.  i8i. 
An  femper  condemnatio  fruttuum  facienda  in  reuocationext- 

tentatorum,  remijliuc? 
1 8 4.  Tripltci  Vta  reuo<arx  attentata ,  offtcio  iudicii  nobili^fecundi^ 

appdlationn  medio  per  Vtxm  miujhtix  ♦  tertio  ,per  yiant 

nudiutk.z?  quardjc* 
l8f.   In  reuocattone  attenutorum ,  neclibellioblationem  ,neclitit 

contefiationem  neccjfriam  ejje ,  Wquid fit3  de  ptano  UbeL 

lumdari. 

i8£.   jtppetlantem  non  teneri  procedere  in  caufa principali ,  nifi  re- 

uocatis attentatis  ejr folutk  expenfis  }in puntlo  xttentato- 

rum  idjjprxiudtctii  confirmatum. 
187.  An  liie  cvnteflata  reuocatto  attentatorum permittatur,  additii 

rxtiontbus  &  D^;!ortbui,qui  cam  negent. 
iSi.   Contrarium  tamen  receptum  ,  idque  decifnnibus  confirma- 

tum. 

l8p.  Si  attentata  altioriifint  indaginii,anfujpendant  caufam prin~ 
cipalem,ey  quomodo  ytrum^  iudiaumtraclandtm fit}  & 
num.  190, 

I <JL  In punflo  attcntatoritm ,  ctiamft  ea  habeant  prolixiotem  Tra - 
ttatumfnmmaric  procedendum  ,per  hoctamennon  cenje- 
tur  cognitio  caufie ftblxta,quare  ea  non  pracedente}non  ejjc 
reuocandx. 

*9 l-  Qlt* nquirantur in  reuocatione attentatorum. 

Pendente  termino,  10.  dierum,  ad appeUxndum ,  innouata  re- 

uocari  ey  quomodo  hoccafu  tempui  compuundum. 
Defunilo  rco  ,  intra  decem  dies  concejfos ad appellandum ,  an 
crimen  etiam  extittguatur  ,  quoad  bonorum  confifcatio- 
nem. 

19  f.  Attentata  non  reuocantur ,  fi  caufam princtpalem  concernant, 

.    ejr  absj,  eiui prxiudtcto  rxfcindi  noh pofiint. 
ipG.  Reuocattont  non  ejfe tocum  fi attcmata fcparxum  caufam  ht- 
kanti  4  lite  appellatiomi. 
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197*  *AppeUatione  non  infinuata  iu/lici.  innouata  non  reuocari. 
1^8.  %AppeUationem  impugnans  an  audsaturpetens  reuocationem 
attentatorum.  • 
%An  attentatorum  ratiohabenda ,  fi  ea  confenfupartium acla 
fintl 

200.  St  immiiieataliquod periculum,  nifi  pendente appellatione , 

fuidinnoMetur,id  non  cjfe  reuocandum. 
20!..  ProhtbitaappeUatiofiue a lege.fiue ab  hominejion facit atten- 

tata  addita huim ratione. esr  nu.  zo$. 
202.  Si  appeliatio  operetur  effeclum  deuolutiuum ,  non  autem /Ur 

ftenfiuuw  an  reuocenturinnouata  ? 

104.  Sidenoniiirepetmkreuotationemconflet,  anne htcexcepti* 

admattenda^ 
2of.  ^trgumenta  negatiua  opinionhi 
2fi6%  Affirmatiua  opinio  yeriot*  ea$ decifibnibus  comprobata. 
207:  Attentata  cjuando  reuocentur  intcrpcfita  afpcUatione  ahinm 

terlocutoria,  &  agrauamine  extraiudiaali,  nu.  208* 
X^.  Cap.  bona,  51.  ext.  hoctit.  declaratum. 

210.   Nec  inhibitio^necremtdiumattematovimjocumhabct^onr 

mtertium,  quod  declaratur.  nu-.  2\\< 
2ir.   Inhibitio  emanata  in  fauorem  principalis,  an profit  fideiup 

/Ml 

2t}.   AppeUatione  imufla  rtperta,  aucntatareuotania  ejfe,  id%  de- 

tifionibmcomprobatur* 
*?4-  Quamuii  repetitio priorum  articulorum  rcijcienda fityfitamett 

quk  adylteriorem  eorum probationcm /e  offerat,  audien- 

duufi. 

lncumbere  officio  iudicis ,  confiderare ,  an  nuUitates  inprim* 

iudicio  cemmiff* finty  dcclaratur,  nu  2 1£. 
2  \6.  NuUnatem  appeUationi  ex  yi  ipfiui  ycrbt  indufam  cenferi  , 

ettamnon  faclamentionenuUitatis,  cuim  ex  officivratto- 

nemhabendamefle.Wnu  vj. 
\l8.  ludicemappeUationispofie quandoafuperiniquitatefementiat 

fronu/iciare,  euamfi  repmat/ententiam  nuUam. 

110.  Qui 
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210.  Qui  dhantur  apices  iuris ,  (S  deckrata  l.  29.fi fideiujfor,  §. 

qttxdam? ff.  mandati. 

211.  lmjlriclum  varit  nominari,  cuius  mionem,ncjt  in  contracli- 

bus,  neq^  in  iudtciis  habtndam.probatur. 
221*.  Ex Jlylo  Camera imperial  negUtltsnuUitatibttsproceJfuseyc. 
in  cauJ'aprinpalipronunciari,idpudicemappeUati6niifa  - 
cerepojfe  comprobatur ,  quod exemph  declamur ,  zf  num. 
IJO, 

22$.  Litis  comeflatio  dn  in  caufa  *ppettatioMsrepetidebeat,cim 

diuerfis  Dotlornm fententiis. 
224.  Quid  in  hac quajhone jbylo  Carn*  Imp.  rcceptum  fit. 
2,1%  tAn  cauja  fummaria  luiscontejlationem  tequirant. 
216.  Cafus ,  qutbus  etiam  ratio  nuUitatum  habetur  in  Cam.  Jmp.  er4 

nu 

228.  Sententia  nutta  ex dcfeclu iurisditlionis,  i ludicc appcUathnii 

an  tonfirman  pofiu? 
2  29.  luriadiclio  in  dubium  vocata,  an fuper  ea  exprefie pronuncian- 

dum? 

23  0.  *Appettationem  deuoluere  caufam  nuUitatis,  eiusjf  decifionem^ 

fecus  abintcrlocutoria  fententia, 
232.  In  caufa  appellattonis  lata fententia ,  qut  mionerurfumagi 

pofiit  de  nuttuate,  • 
25;.    NuUuatem  principaliter  attentatam ,  deuoluere caufam prin^ 

cipaicm.  ef  quando  ea  dicatur principaliter  mota. 
ludtcem  nuUttatis  pojje  fententiam  conftrmart  ex  muis prV- 

lationibus ,  W  etiam  reformtreex  noua  uufa,  tf  numcr. 

255. 

2\6.  Repertis  nuUitatibus , an  ex  ijsdem  aclis  iudicandum ,  *n  *cr* 

tota  cognuto  ex  integro  rcpetenda. 
tj 7 .  NuUua;  rejultans  ex  defctlu  iurisditiionis^  non  deuoluit  cau~ 

Jam  principaUm,  nec  fenteutiaconfirmari ,  necreformari 

potejl. 

13$,   Idem  iudicium  efl ,  fi  nuttita*.  ex  dcfeclu  ineptitudinis  UbeUi 
deprchendatur,  necejuno  Juper  nuttuatc  ponunciandnm. 


■ 
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139,  Caufacriminalis  principaliter  intentdta ,  non  deuoluit  neg$- 

tiumprincipalefecundum  $rdinat.  Cam,  lmp. 
240.  CoramquoludicecaufdnuUitatispropQni  ,  aut  quereld  defcrri 

pofit. 

ZM.  JntereJJe  inter iudicem  ordinarium ey delcgatum. 

%^t,  Receptumeft,  iudicem  appeUationis ,  ejr  fic fuperiorem fuper 

motd  quceftione  nullitdtis  adiri. 
243.  VupliciytaqucreUm  nuUitatis  intcntdri  pofjfe  ,  tumadditk 

differentiis. 

144.  Querclam  nuUitatis,  Vsq,*d  triginta  annos  meueritantum 
pofe. 

245*.  Exceptio  quk  in  modum  aclionisproponi  poteft  ,peritperem- 
pta  atltone. 

246  Qucrelans  Juper  nuUitate  ♦  necefie  habet  txprimere in fpecit 
caufasnuUitatts,  ejr  quidem  tales  deducenda  qudrumram 
habctur.  dltas  non  auditur. 

247.  Requifitd  Mandati  Procuratorij ,  fecundum  Iui  Communeey 
■  Camerale.  . 

249.  Judici appcUationis incumberexVt iufteVeliniufttiudicatum 

pronunciet  ejr  qua  ratione  id  affcqui  pofiit.  . 
249.  Devtihtateinuejhgandiaclionisgentuintenuitum,*?' num. 

2fO. 

^tttionis  inueftigationcm ,  pcr tit.  C.  de formuL  fS  impctr*. 
non  eJJeJubUtam. 
252.  ^iclionis  genus  ex  conclufione  inueftigandum  ,  cr  numer. 

25*4.  CUnJuUfalutaris  conclufiottiltbeEiatmexatfuam  ytm  habeat, 
eynu 

2<6  Vtiufleiudtceturtriaobfcruandd. 

lp    FormuU fetttentia  dttla  ex  AppcUamnibm.  . 

2>8.  AppeUatto  tatitum  deuo/uit  td , quod in primum  iudicium  de- 

dntlnmeft  ,  r.ec natutam  Ittts  tmn.utat ,  Jed frtma atitoni 

inbarendttm,  quod  excmplo  tUuftratur. 
2f9.  Judiccm  appcUationts  prtorem Jcmentiam  rcformarepojfe.  «d- 

den- 
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dendo^minuendo^  tfreum  de nouo  condemnandc  ycjrnum. 
260. 

l6l  Difficultates  fuxdam  mota  refoluuntur ,  ef  explicata  1.  %J ,  in 

boc  iudichyff.  familiaercifcunda. 
l6l.  Cognofci poffe  a  iudice  appeUationisfuper  co nnexis  caufc prin - 

tipali. 

z6j.  ludicem  appeUationii  ex  officio  fupplere pojfe  infententiaji 
quodexprefie  petitumnon  eft,  modo  exfaclinarrationt  ts4 
iuris  dtfpofitione  inferri  poflit. 

264..  Deciarata  l.  tosy  in  finey  C.  hoc  tit. 

26 j.  Quomodo pronunciandum  in  caufa  appeUationisyfi  lata priort 
fententiay  nottcc  Icges  prowulgata fint. 

266.  Nedum  in caufa principaliyfed  etiam fuper fruclibusinterejfu 

tS  txpenfis,  pronunciandum.  a  ludice appeUationis. 

267.  ln  iudiciis  bona fidei ,  aut  tis fimiUbus,  fruclus  yenire  in  refli- 

tutionemj  tcmpora  mora3  in  flriclis  auttmj  temporeacct- 
pti  iudicij.  • 

2,68   Frutlus  tton  intetligi ,  ttifi  deduclis fumptibtts. 
26%  Dtclaratumy qua  rationt non folum ftuclus percepti yftd etiam 
percipiendi  reflituendi  fint ,  cum  tonciliatione  mukarum 

Ugum^tf  num.  ijo, 
2JI.  Mala fidei poffejfor  vniuerfosfruftus  rejlituere  tenetur, idetn 

iudicium  eft  ;in  bona  fidei poffcjforc,  Itte tontcflata ,  quod 

pr&iudiciis  confirmatur,  nu,  272.tr  274. 
27$.  Non  femper  litis  conteflatione  ,  qucm  tn  maU  fide  cow- 

fiitui, 

17      Bonafidei  poffcffor  ante  acceptum  iudiciumjiucraturconfum- 
ptusfrutlus.  . 

276.  Difficultates  exaliquotlegibus  mota  refoluuntur. 

277.  Explicatal.  ,8  fumptus,  ff.  dcrcivinduatiout  iuntlal  6t. 

tmptor,ff  eodt'm  titul.fecundum  opinionem  veterum,  w- 
terpretum, 

278    Neottritomm  ivicrhretatio  W  correclio. 

2~9   A v fl luth  bu:u.  ir.urptaatiwi*  cjr poj} nu  284.  . 

Pfi    l  280.  An 
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280.  An  bona fidei  pojjcjfor  in  quantum  locupUtior fatfus ,  unu- 

tmadrcftttHtioncmfruclHum^  cf  quando  qutslocupUtioj 
fatttts  cenfeatuf. 

281.  Lcges zsr argumcnta  ncgatiua opimonis. 

282.  Contrari*  opinionisfundamenta. 
28 $ .   Confirmata  prima  opinio. 

284.  Bona fiMi pojfefjorcmfibligari adreftimionem  frucluuns  ex- 

tantium. 

i8f.  AnidemohtineatinfiuclilmtiHiUhm^umdiHerfisDd.  fcn- 
tcntiis. 

1 

28tf.  lnaftimationeineundafrucluHm,  tuitts  temporiseaeonfide- 
randa  5  cum  dtucrfis  in  hanc  rem  reatatis  Ugtbus ,  nu.  287. 
288. 

28?.  Rcfoiutio  huius  quafttoms  ,/itb  diftintfione ,  ey  numer  290, 

ip  1.  Orta  controuerfia  fuprafruftuHm  aftimatione.qua  mionehaje 
}  dcfiniri  poterit. 

29$.  Petmonemfmisprincipatisytum  yfuris}non  reijtiendam  ef- 
1  fe>eoq,iurenosirtu 

194.  Vfuras  in  iudiciis  bonafidei ,  aut  tjs fimilibus,  Venire  a  tcm- 
pore  morx. 

Z9f.  L.  prima  &  yltim.  C$d.  de  yfuris  eS fruilibus  Ugatorum  ex  - 
plicata. 

296.  Jn ftritlis  iudiciis  quando  Vfura  debeantur ,  cum  diuerftt  DeU 

/ententiis.nu  197298. 
299.  Dijfirentiam  aftionumbona  fidci  e? flricliiurisin  defncm- 

dinem  abijjfe^fecundum  quorundam  opinioncm. 
JOO.  ln  Terris lmperij  Cteditoriin mutuo  atempore  tontraffa  m§- 

ra,  lotQlntercffitquin^adwdicariy  fjr  luirum  ccjfwsin 

iudicium  deducipojfe. 
301.   Interejfc  in  ftipuUtionem  deduclum  ,  tton  dcbcri  mofa  non 

commiJfaynontamencoturatlHmtUafttpHktiQne  vttiari, 

num.yi. 

30}.  Moum  jmmmi  9  fi  inttrpcUms  cpportum lw  >  V  tc*- 
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pore ,  quis  non /hlttAt ,  fruflrationis  caufa. 
304*  %Ad  effdium  tr,or<e  ,  au  yttica  tntcrpcUatio  ftifficiat  ,  re- 
citAtii  lcgtbus  ,    in  confirmationcm  ttegattua:  opiriio- 
nu. 

]0$.  Le:'  m c ra  ff,  de  yfuris^  cxplica ta. 

l$6<  </tn  ey  quaicnm  mora  commijfa fit ,  quaflio  eft  magisfafli , 

qtum  turut 

307;  Itidex  AppeUationisy  i  tempore  ttmmi/fic  mortc  in  l/uras,  ne- 
dum  prtori  iudtcio  ce/fas^fedetiam  medij  ttmfiorts>  yiclnm 

coudemnarc  pot.fl. 
308.   L.  y/ttma ,  ff.  de  re  iudic.  iunfta  l.l^.ff.  hoctit.  txplicatay 

addttvs  rat.ontb^  dubitandi. 
30 Vttzhm  agntfcert  debere  fnmptu*  litis.nifi  ratio litig&ndi'fue~ 

rit,  ej*  fuauam  hxcfit  remifitue. 

310.  JtudeX  ,    att  quetn  in  accefitones  non  petitas  covdemnafe 

pofiit  \ 

31 1.  Dtfirnclio  vtterprctum,  in  hac  quxflione,  efnum.  312. 313, 

314- 

l\6.  Probata  opinio  exiflimantium  inttre/fie  intcrjtccefiione: per- 
ceptas  ,  ante  litn  conteftationem ,  ej  poftiitis  contejlatio- 
nem. 

317.  ludiccm  ex  offitio  yiclum po/fc  condcmnare  inaccefiioncs  et- 
iam  nonitrpedttas,  maxime* adicttaclaufulafalutaricjrc. 

3  S.  Legis *diles.2f:§.  tdem  fcicjtdumjff.de  xdtluio  edic7o>expli- 
catuSi 

Quo  officio  pctantur  expenfic. 
32,0*.  Difttnfito  tntcrpretnm ,  officij  ludicisin  nobilces*  merccm- 

rium  an  fubftflat  i 
321.  AppeUans fuctumbens  in  caufa  appeUationis,  tx prioribm  aclwf 

tn  expenfas  condemnandus. 
311.   AppeUatui  yitltts ,  in  caufit  appclUtionis ,  an  in  expenjas  con* 

demnandusl 

323,  Bcntgnius  efl  ,  fuccumbenttappeUato  ,in  caufa  appcUatiotrj 
(ompenfattonem  txptttfarum  ftctcndam. 


EFFECJr  APPELLAT.  &c. 
524.  RefomatafententiajiniudtciQappeUationii.compcnfandai 
expenfasejfe. 

hterpofitaappellatione ,  abinterlocutoria,  iuflificatisforms- 
Ubus.  omijfa  attioni*  inuejligatione,  inquirendum,  an  iure 
appeUatum. 

JZ6.  Iniuflapronunciata  appcUatione ,  ab interlocutoria ,  caufa  re- 

mtttcnda  ad  ludicem priorcm ,  cum  refufione  expenfarum  9 

idem  tudiciitm  efl>  fi  caufa fit  de/erta ,nu  $29. 
Si  detatum  fit  appeUationi  ab  interlocutoria ,  pojfe  iudicefn  ap- 

pelhtionis  retinere  caufam  principalem. 
*  JiS.  Jniujla  appcUationepronunciata ,  ab  interlocutoria,  quomod$) 

eaufaremittenda. 
|)0i  SipronuncieturmalcappeUatum,  annttnJlanteappeUatQ.u»- 

faprincipalisretintripofiit. 
331.  lufla pronunciata  appeUationetab  interlocutoria,  caufi  non  re- 

mittenda  ad  priorem  iuditem. 
33Z.  Si  in  diuerfis  inflantiis  ditterse  pronunciatum,  quomodo  a JU- 

prcmoIudiceappeUationispronunciandum. 
3$J*  AppeUatioiriterpofita>ab interiocutoria ,quando caufam prin- 

cipalcm  ad  iudicem  appeUationis  deuoluat. 
J 3  4.  Judtcem  afpeUationis pronunciare  deberejuper  expenfis,  inter- 

fofita  appeUattone  ab  interlocutoria ,  qua  plcrum^  an  com- 

penfarifoleant. 

33  r.   Jn  taxatione  expenfarum ,  babenda  ratio,folum  iudicialium  9 
&  neceffariarum. 

336.  *An  fumptus  explicandiftnty  ratione  damni  cmergentii. 

337.  lnteUeclus ,  §.  bnc  autemy  Inflitut.  de  potna  temeri  Utigan* 

.  tium. 

#8.  Taxatioexpenfamm,  apud quos  ludicesfacienda. 

EXc  v  s  s  1  s  tcmporibus  &  folcmnkatibus  Appclla- 
cionum.  Conucmcntcr,  ncplanequisinfrudtuofamap- 
pcllationemintcrpofiumarbittcturjcflcdus  ciuidcmfub.j- 
cicnd.funt. 

Pro 
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Pro  cuidentioricxplicatione  huius  capitis,illum  ordinctn 
fcquemur. 

Pnmodifpicicmus,qui  finteffe&usappcllationis, 
Dcmde,  Ulationcs  quaidam  ex  lllis  cmanantcs  difcutic- 
mus, 

Tertio,  de  officio appellantis  tra&abimus. 

Quarto  ,  quid  incumbatappvllato,  &quamuishaeccom- 
modiusexcquipotuiifcn,  in  iuperion  capitc,rbi  dc  forma- 
bbus  appellationum  didtum  eft,tamen  coniungcnda  eflcdu- 
xi,cumoffic*jjiudicum. 

Quinto  itaque,dc  officioludicis  A  Qvo  &c.  vidcbitur. 

Vltimo,  quodnamofficiumiudicis  Ad  Qvem  appclla- 
tum  fit  w 

Primus  itaque  effv&us  AppcIIationis  interpoiltsetfit,  vt  % 
fufbrndatur  pnor  fcntentia ,  /  $ i.fi taufa ,  Cod.  de tranfaclion.  I. 
prxcipimus  32.  3.  hxcfi.  C  boctit  CSp.  venientes,  19.  ext  deiu- 
re  iuran.  tap.  1  extr.  de  re  iud.  ejr pafiim alibi ,  ©?*  appellatio  extin * 
gutti pronunctttum,  l.  L  §.fin.  lbi,  QfW4  Prouocationisremedio  ton- 
demnationn,  &  extinguitur pronuntiatio ,  ff.  ad  S.  C.  TurpiUianum 
orf.feuomncsiumeffc&us  quosp  oducitfcntcntia,vt  aft;o- 
ncm  ludicati,  nec  ius ahquod  quxtitum  cxea  dici  poffit, /.  di- 
ximus,  ^.ffdeextufat.  Tutor,  vim  potcftatemq;  executionis,  fi 
ab  ca  prouocatum  (it  i  aic  pcrmiflb »  Codex Fabr.  Ub.  7  ut.  20. 
defin.x^eytit.  26. defintt.  18.  Sufpcnditur, inquam, fentcntia, 
confidcrato  vidclicet  futuro  ftatu  cauOe,  ciusq-  cocntu,  cxtin- 
guiturautcminfye&oprcrfcnti  ftatu  itacommuni  Jhterprc- 
tum  iudicio,  receptum  cflc,  refert  Gail,  lib.  1.  obfi^,  num.  2, 
Coum.pracl.  quafi.  cap.  23.  nu.  h 

icpcndentc  t  hoc  ludicio  hondumquiscondemnarus  2 
dicitur,  /  6,furti,  §  1  fedfifttfti.ff  dt  Hnquinotanturinfamia, 
LfcUndum,  ic  $.  6  fifundum^ff  quifattsddrstogant.  eSc.  I  2.  re/, 
§.feando.  eumaccipimm  ,ff  de  pxnisj  qui  13.  §.fi>t  ff  deteflam. 
leg.  &.fi  quis  §.  ofiauo ,  ht  autemomnes  ,tumfcquen  ff  deiniufio 
rupto.  l.filtu$j     i.  2.  tsr  y  ff.de  Unis  hbertor.  I.  7.  reui&.pnmo. 

Qji  **m, 
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enm,  ff.de  muncrib.  &c.  l.prima  Cod  de  bonor.  poJJ.JJtfccnndnm 
tabulas. 

*  Exhisdcduciturfccundo,  tfipcrfcntcntiam ,  quidfaccre 
quispiam  iuiTus,  intra  ccttum  tempus,&  nif jceret,mfcrre  ccr 
cam  pecuniae  quantitatem  interpofitaappciiatione,abca  (cn- 
tentia,&Iire  peraIiquodtempusprotrac~ra,condemnatus  fuc- 
cubuent,  prioritameniudicatoinrrapnfinitumtcmpus  fa- 
tisfaciat, non  crit locus condcmnattoni pccuniae .  quia appel- 
latiofufpcnditiudicatum,  &  dilatio  temporis  dcmiimadie 
confirmationis  prioris  fcntentiaeccdct,/.  i.  C  deyfumrtiiHdtc. 
Codex  Fabr.  Itb  $.  tit.  10  definit.  $. 

Ratioautem  fupenorumclKquia  vtd»xi,appcIlatiomfu- 
fpcndituricntentia,  vtnulluin  opercturcftectum  ,  cxtinguit 
pronunciatum^&confcruatftatumappcllantis^neo  quoerat 
antefentenriam ,  vndeomniacxplicarepot  rit,  qu.rpotcrat 

4  antcfcntcntiam.quodfupcrionbuslcgibui,  t6c  cxcn »plis,5c 
alijs  illultrart  po/Tet ,  vt  dcbirum  cx  fcnr<  nria ,  a  qua  p:  ouoca- 
twm  co;r;pcnicri  non  poiTii,cum  dcbico  hquiuWum  pcr ap- 

fcllationctn  ius  mdicatiextincla  fit,  ea  cnun  fcntcntia  indu- 
itataeu\qu:rnuilo  remrdto  attcnrari  porelt ,  vtait  I.C.m£ 
eL~i*tcr,  j.  1  ftpof}  in  fin.ff  dccondition.  iudMti  Wc.  Sic  Ciaro 
pro  -V>j7«i, air ,  rebunud  catis  re  n  publkam  continiri,  ncic 
lcindanturiudicia,aquibus  non  prouocan,  ncq;  iu*  fcnrentiae 
co«  >t  ouciti  potcft,dc  qua  rc  late  Robcrtui  Itb  x.fetitcnt.  cap.  24. 
vb;  d^purat,  quomr-do  icntcnua  a rc  ludhara  d  ficrat,  com- 
munitcrD^/  Duaro.us.ad  l  1  ff  dereiudic.  S<  d  ad  rctn  ,adcb 
fufpcndirur  lentcntiJ  appellauone,  vt  (i  nuila  f.  t\i  rncirionc 
prouocationis  ab  aducrfano  intc  polita\confitma:eturprior 
fcntcnti3,confir'nationon  fubfrtcrrt,  cap  bonat^ext  decon- 
firmat.  Vtili,vdinutilit  ncq^  ncccutioni  nundari  poilir,  ctpit. 
ycnientes,  deinretunn  cumftmiLb.  tum  pioptcr  iupenorisau- 

5  thontatcnxtuinqjia  !  pendentc  h  ^ccontroucrfi.i,  (qin  pcn- 
dcredicitur  appc  lat:one  !rgit;nicintcrpofira  ,  6c  lnunuara, 
aliat  nihil  imputacur  iudici,  vt  fsrpiu!  dictum )  mhil  innouan- 

du:n 
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dum  mo thul.fr.  m bUinntHm  Vt%  fiue re  cpta  appc!lati0  fiue 
noi.  Bt,  neprx.ud.com  hat,  quoaddehberctur;  vtrum  rcri 
pienda  fit  nec  ne. dum  en.md.fpotatur,  an  appdlatio  admi  ~ 
tenda,  om,„  lunt .n  fulpcnfo,  & .noouatio  penuenteapoe  " 
lationeinhiocturaiure./.i.  btprhuip.  faibiliHntHm™ l\ 
*m<Utmt,  mo  Jo  tamen  appcilanouem  luaad.n.ttat,  vein.fi 
notone  conltet,  non  cfic  rccip.cn  iam. 

ftocuiuareicogn.t.ofle«aa.onfciendumeft,awjquitui 
ita  comparatumhiiffe,  vt  Iiaicx , qui  appcll-tionem non  re 

cepent,  opinioncmloainconfeftim  perrelat.oncmman.fe- 
Itare.accauUn  obq.umnonreccpcnt.appcllat.onem  ciu  d- 
cxc  i.plum  itgator.edcredebuer.t  ,  fictamd.u  fuperfedcn 
dutn,  dumPrinccpa,  ad  Suc„ ,  retol.t,  d  J.berauent,  rcc.p.en  ' 

l.  ,npr,nap  ff  n,b,l,n,mju» ,  &  ho.ua.noi.  rclatiombua.  con - 
fclt.Pon.bm ,ad.,In(  rumenta,  bbd!:  pmium  fub.ici  con- 
ueuera  nt.  V.dcatur  L  ipr^Jnhbm,  i9  l  yb.  §. »  rtfUJL 
1  C.  btcta.  t  ylt  §  tnhatHtm  t  dcump  <pptU.  Bri/Toniut  A. 

31.& ca,i]u*Iupia,fa/>.4  daimuj.  J'  e' 

Exemplum  aotem.hoiui  non  teceptxappellationi,,*  pg. 

dcnterelationc,feudcl.l)e^at.one,nu!|aCnouationiJintcrDo 
nenda-,cxtat,«i /.  fi n^fitio, 6  j  9.  qmdumm .  ff. dt M»Jhn - 
pto  vrt  tn  kx<  >tTfc,  Nam  vt  elf  orat.onc  D.  Marci  exprclTum 

««'««' prouocantia.veleiusproquoprouocatur.appelUtio 
nontuentrcccpta.  pccnatamenfuftinendacft.quoad  Pnn 
cepafefcTipferitadliteraaPfirfidia ,  &hbellumreicumliteri. 
milTum  &c.  & in l.  57.  tbirognfbk&.  ufdetdmin.  Tttm  quod 
iP  um  eolhgiturcxepiftoli.  «iujl.fuppBdumd.ftul ..vtte  c6- 
fulcrem  dc modopoem &c.  S. quia huiuj re.p!ur„auihori- 
tatea  dchderetconluiat  BriJJomnm,  d.  l,b.  m,bi,,C7 

Exh.sverus.nrellcduJtconftat,W</./.j  C  6o<tit.  quidfit 
ib.dem,.nprx.ud.c.umdel.beration.Jn.h.lfier.  deberc  hare 
tamen  eo  pcttmcnt,*  iiahquaiuftacaufa  Ufit,  quzmoram 

'il  *  non 
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ncn  recipiat,  non pocnac  fcftmationc  fcu  praruenicndi  pcricu- 
li  cauia,  vt  tunc  punirc  pcimittatur,dc<ide  lcnberc,  d  l.  6  $  fi 
tmenyvci(\c.i:ififorteUtro&c.l  conjlttutiones^  \6  ff.  de appcllat. 
rccip.  Aliasautcm  rcccptaappcllationefiuenon  ,  n.hil  inno- 
uandum,  quo  ad  dcliberetur ,  vtrum  rccipicnda  fit  appcllatio , 
an  non,  quserciConuiniitignorantix,&crrorisIudiccsbuiu* 
tcmpcftam,  qui  non  rcccpta  innbuant,cum  tamcn  fii  confti- 
tutum,  &  (it  luris,  n<-  quid  pendente  appcilationc  innouctur, 
/.  U§.  4  ergo.ff.  NtbilinnouaricTc. 

8  Pcndcntc  lraquc  hoc  mdicio ,  t  fcntcntia  cxecutioni  man~ 
danda  noncrit,  qubdcoproducitur,  vt  ludcx  (ccuiarisnoQ 
teneatuNudiciEcclciiamcoimpartiribracrrum  feularc,  pro 
exccutionc  fentcntix,  a  qua  fuit  appcliatum,multis  hoc  com- 
probataurhontat  bus,  &  llluftrat  Rulant.  trac7.de  inuocat.brs~ 
cbijfccuUm.  cap  24. 

9  Ex  his  rcfukat  quarftio,  t  an  appcllatio  dcbitoris,  impediat 
exccutioncrn,  contra  fidciuilorem,  eadcmfcntcntia,  con- 
dcmnatum,  necappcliantcm.. 

Mouct  dubititioncm  ,  fentcntiamtranfluiiTeinrcmiudU 
catam,  quoid  fideiuflorem.ideoq-,  cxcquendam. 

Sccundo,faluam  ci7edcb.toncxceptionem,ad  imputan- 
dum  fideiuiTQri,  cur  foluere,  aut  iudicaro  ilare  quam  appclla- 
rc  malucrit,  &  it,a  dcfinitum,  in  Senatu  Sabaudianfert  Cedex  f3t* 
brian.  Ub  I.  tit.  ib.definit.  21. 

Dici  foric  poflet,  fupcrfcdcndum  cxccutioni ,  cum  a  fide  r 
iulTorc  pctitur ,  rcus  pnncipalis  inquietctur ,  &  poteftatc  a  rco 
pctatur>  vtait  J.  C. inl  2$  aduerfus.ff  dearbitm,L 46.  cum lexy 
ff.  defidemjf  L  ftqui\  reum.  5  ff.  de  libcrationc lcgata  Ncc  appt  1- 
iandi  nccclTitatc  conftringi  vidctut  hdeiuiior,  cum  fufficiat 
dcbitorisptincpalisappciTatioimcrpoiita,quecxtinguitpio>.. 
nunciatum,idq-  ob  conncxitarcm  caufarum, 
10  Hisita  conihturis,1  videamus,  an  id<  m  probandum  fit,vt 
cxccutio  ficn  non  debcar,  pcnta  in  inte^rum  rcfhrutionc  ? 

£t  quidcm  /•  ynicd,  Ud.  de  in  integr.  petit, pofluUta  wc.  iiifi- 
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nuatj  omnia  m  fuo  ftatu  clTe  dcbcr#donec  rcs  finiatur><k  non 
mmusrcfbtutionc  in  mtcgrum,  quum  appcllationc  fufpcndi  B 
fcntcntiatn,  docct  t  fi cauja ,  $2.  C.dctranfacl.  Codex  Fabr.  libr.. 
i.  th.  30.       i.  RnUnm  Uk  8.  deprocejfiud.  intern par.  3.  c 
16,  w#. 

In  contrarium  vrgct cap  fufcitatay  de  reflitut.  in  integ.  vbLca- 
uctur,executiom  mandandamc(Ieicntcntiam,reccpLa  tamco. 
cautionc,  abaducrlario,  & ita  fa&um  rcfcrtur  JLnk.  pr&- 
iudic.  Cam.  in  vcrbo  ^errorinfine,  Rulanto  ,par.\.  lib. dciemed* 
conferu.  rer.  acquif.  cap.  15  nu.  9. 

Vanedehac  refcripicruntlntcrpretes,  vti  coIligcreefl:,cx 
Mynfingero,tentuu  3.  obferu.  80.  Bo/anoyin  tratl.  de  in integ.  rc- 
flitcap.z8. 1*29.  , 

Intcr atios Bartholus, L 4  %.condemnatum,fj.dereiudic  pu- 
tat  intcrcfle,an  petitio  rclhtutioiiis  in  integrum  Gf  aitions  n- 
daginis ,  an  vero  incontinenti  probari  pollit  \  vt  illic  exccutioi 
intcrmittenda  non  fit,  hic  vero  aliud obtineat. 

In  cuius  opimonis  confirmationcm  adduci  poteritratio 
/,'13  ille  dqito,  %.  3.  quidergo ,  ff.  ad  S.  C.  TrebeUianum ,  in  Verbifj  , 
Si  cognitio  prolixioem  tradhturn  habeat  &c.      I  3  in  bac , 
§  ibidem,  i$.ff.  ad  exbibendum,  ib*\  Si  obfcunor  vel  qux  habeat 
altiorem  quxlhonem  &c. 

Alij,  vtMaranta,  hoc  tit.  nu.  108.  t?  relati  Tom.  2.  Sjmph.  par. 
z.voto.^.nu.  49.0  nu  fS.  exiihmantpctitioncm  rcihtutio» 
nis  mintcgrum,  non  morari  cxccutioncm  fentcntise  iatxa 
Principe,  vel  cius  fuprcmo  Scnatu. 

In  hac opmionum  confli&ationc ,  t ftatuendum,  poftula-  u w 
ta  in  integrum  reftitutione ,  cxecutionem  impcdin ,  indifrin= 
£re,&ctiainfi  priusiltpctitaexccutio,oamquamuisreftitutio 
contra  cxccutioncm  pctita ,  in  modum  cxceptionis ,  proponi 
vidcatur,  non  tamcn  mutat  naturam  fuatn ,  Fachineusjib.  12. 
iUufl  controu  cap.  19.  Lancelott.de  attentatmcap.  18  nu.  10.  tt 
19.  ldquc  authontatc  d.  I  32  ficaufa,  csr  Lynica,  C.fi in integrum 
puitio foflulata, qux hoc  apcrtecuincir,  niii conltct, caula ro- 

■  -  *  • 
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moranda:  cxecutionis  fentgntix  petitam  clT: ,  quae  cft  fenten- 
tud.  cap./ufcitata,c\  iod  ninil  dcrogat  luri  Ciuih,  fcd  por.ui  id 
rcftnngit,autdeclarat:  Summusenim  Pontifexdcri.iit,:vqui- 
tatenaturali  motus,cxecucioni mandandam effc  lciKcr.tiam, 
q»uaexpra:fuinption  buscolligi  vidcbatur ,  eain  pctitam  dle 
per  ca!uinniam.namc|jmal)tijshominum  indulgcndum  non 
cft,  vt  lnquit  L  39  in  fundo,ff.  de  rei  vindic. 

Ennhanciententiamalleg.inpoteftmio  /  fiis,*quo,\  ff 
yt  in pojfejf  legator.  yelfideicommijf.  efc.  cW.  l.fatis,  C.  ad  l.  Cor> 
9teliam}defaljis. 

Occurrctaliquis,  quarationcdici  potcrit ,  in  fraudcm  exc- 
cutionisfentcntiae,  reftitutioncm  in  integcum  imploratam, 
cum  iuftacaufaprofcmdebcatpctcndxrcftitutionij,/.  j.aw 
nes,ff  deininteg  reflit. 

Refpondcndum  cft ,  cum  illa  praefumpt'o  fit  tantum  pro- 
babilis,idco  lufti  tia  illarum  caufar  jm  examinanda  cft  ,an  vcrz 
fint,  &  quidcm  fummatim,  d.  I  $.4».nes ,  iuntta  /.  3  fi  is  a  yuo9 
§.  i.ff.  vt  in  pojfejf.legator.es' c.  nc  autcm  retardcturexecutio, 
quam  rcmoran,  ob  pctitam  ln  mtegrum  rcftitut  loncm ,  pro- 
ptcr  allcgatas  quasdam  caulas,  Piocurator,  in  d.  cap.  conten- 
debat,  maxime  cum  contra  cundcm  praefumptiones  malmx 
militarentjiure  dccifum,fententiamexcquendam,  prafftita 
tamcncautionc  ,&itacommuni  calculorcceptum  ellc,  ncc 
ahtf r  iudicandum,refcrt  Mynfmg.  d.  cent  6.  obfSo.in fine. 

Et  pro  confirmationehuius  ientcntiae,  facit  Ordmat.  Camer. 
Imp.par.i  Wf.51.  vbi  ftatuitur,  vt non habita rationc  calum- 
niosepctitae  rcftitutionis  ln  intcgrum ,  proccdaturad  cxccu  - 
tionem,  fecundum  Ius  Communc 
U  Nec  obftat  t  d  cap  jufcitau.  nam  vt  di&um  cft,  cum  Sum- 
mus  Pontifcx  animaducrterct ,  cx  Pracfumptionibus  cfte  peti- 
tam  reftjtutioncm  inintcgrum,  adcffe&umrcraidandaeexc- 
cutionisKntcntiar  ,idcoqj capoftrubita,  videti  cxcquendam 
fententiam ,  c  diucrfo  autcm  allegarctur ,  poftulata  tk  conccf- 
fa,  rcftituuonc  m  lntcgrum,  cflc  1  uper  lcdendum,quod  ca  non 

con- 
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concedatUT,  nifi  caufa  cognita  ,  /.  $.  omnes ,  ff.de ininteg.re- 
ftitut. 

Quareillas  prafumptione8,tautconie&urasmaliri2erefTa- 
rc,  &  Mona(tcno:percxecutioncm  lcntcnuaV,damnum  infefl 
ri,iurcdefiniturn,vcquamuispoftuIata  rn  unegrum  rcftitutio- 
nefufpendaturfcntentia,  tamcn  fi  praefumptio  fit  caufa  mo- 
randar execurioniseam  pctitam  ,  mandan  pofle  fcntentiam 
exccutioni,namctfi  nihil  facilcimmutandumfitexiure,  ta- 
Micn  vbieuidcnsxquitaspofcit ,  lubuenicndum  cft,  cumin 
ommbus,  &quidcm  maximem  iurcxquitas  Ipcttandafit ,  /. 
in  omnibus.  90.  ff  de  Regul.  iur.  Vndc,quanrum  ad  (ubtiliratcm 
juni,aut  rationem  dilputandi,vidcbaturmrentioncm  Mona- 
lrcnj  in  iure  fundatam ,  aquiusramen  etr,  fecundum  ca,quae 
piopofira  lunr,  ind.  cap  fufcttatd  rrfcntcnria  cxeamoni  man- 
dctur,  praftira  cautione,abaducrfa  parrc. 

His  ira  fubdu&is,  conilj:,  in  hav-  tpecie,  inter  lus  Cnnlc,  & 
Cauonicum,  nullam  ditfercntiam  conftiruenda-m,  led.Sum- 
mum  lJontiti;em,  lllud  ad  arqukatcrn  retul  ilTe,  aut  reuocaife, 
Confeques  cft,t  vt  inquiramus,quidobtincat,indcdu£taquc- 
ftione  nullitdtis  fcntentue. 

Scicndum  autemeft,  tcam  tripliciter  proponi  FVimo, 
pnncfpaliter ,  icu  (coilim  :fecui;dOj  pcrviam  appclIanoni%fi 
Jimul  cum  appcllarone,  &  runc ,  aiTumir  ciulucfti  naturam, 
rperarur pnuilcgium attcntatorurr-fc impcdit execut.ioiK.nn, 
capit.  cxhibitit ,  extr.  dc  iudiciis ,  Ldtuc/ottus ,  dc  Atttntatii  cap  1 1. 
amphat.fcxta.  Tcitio,  incidenter  per  v  a:n  eXffft:otm,  cu- 
iusGratio  non  fuit  habitu  cxcipicndo  jpnncpalUtTintcntari 
potelr. 

An  iraq;  nullitas tin  nidicium  prinnpiiirerdeducTa  ,  im- 
pcdiar  exc.:utionein(Varicknii;e  intxrprftcs,  vidcie  <  i\  apud 
LaK(cIottionydt'attentJnis  cip.\6.  \7.hU  9.  Cr«  bi  iu\ placu:t,re- 
fuic,an  quait;0  nulhram  prol  xiorcmTradUrumiubcat,  vt 
ca  oppo!:ncxcc«uii.>nonrctardunda  Gt,Eart/jol  lafin7&tom- 
munitcr  Pd  ady.  4.  §  couLn&;um  ff.dc  rc  ittdtt.  Ctuttr  pracl. 

qux/l. . 
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qnxfi.  cap.  n.  nu.  i.  ^fyifing.  cent  4  obf  6A-  &  ttnt  6.bbfcr.  4! 
Gajl>hb.  i.obfiil$.  nu  z  vr\  obf.iiy.nu.xo.ejr objcr  \44.poft 
4fj»  .7.  Grcg.Tholof.inmcl  pattit lur.  Cm.lib.^.  tit.  14.  cAp  6. 
lit.  L.  Rulant.  dc  CommiJJ.  par.  3.  lib.  8.  dcproceJJ.  iud.  ejrc,  cap.  14. 
iu fin.  vbi  hoc  prceiudicio  confirmar, 

Acccdat  &  communis  Dd.  cnunciatiocxceptrorcs  in  exe- 
cutionc  oppofitas  non  attcndi,  fi  prolixiorcm  Tra£tarum  ha- 
beant,autaltiorisinquifitionisfint,  Rulam.d.  lib.ft.cap.  \6  nu. 
13.  vbi  cam  multis  authoritanbus,&  praiudicioconfirmat, 
tom.  1.  Symphpar. i.tit.  14.  vot  \  nam  &cxccptio  litem  in  '6- 
gumextrahens,  calumnioia  rcputatur,  quatcnus  tamen,  & 
quaccxccptioaltiorcmmdjginrmrcquircnsdicatur,  arbitrio 
iudiciscommittcT)dum,3/e«0fA.//t'rfr^r.iW  Ub.  1.  cent.  Lcd- 

fit.io.num  3.  Sinvcrbliquidoprobatanulliraslit,  quCrclarci 
adm:ttcnda  cft,  &  cxcqui  ita  ludicatum  non  dcbcr,  t.fi  Prxtor, 
7  c  in  fin.  f.  de  iudiciis,  l  vlt  C  fi  ex  falfis  inflrum.  Bcnderui,  dc  re- 
4tifionibm.  toncluf.  10.  nu.  15*4.  vbi  communcm  &  vcram  tcfta- 
tur  clTe opmioncm,  nulhtatc  m  coutinenti  probata  rcmoMri 
cxccutioncm,  adcb,vt  1  udcx  bra^.hium  feculare  impartin  non 
tencatur,iudici  Efckfiamco.Gj/7,//^.  i.obf  u$.num.  4.  cr  c, 
Rulant.  de  inuocat.  brachijfecular.  cap.  w.  nu  12.  esr  34. 

Porrb,fmguIariterfcicndum,  vtintcntataquctclanullita 
tis,etiamfinotonanonfit,  &  requirat  altiorcrn  indagmem , 
fuperfcdcndum  ab  exccutionc ,  fi  ca  contmcat  grauamen  irrc  - 
paiab-!c,  vel  agatur  de  re  irrctra&abili,  Dd  ad 1. 4.  §.  condcmna- 
tum  ffdcreiud.  vti accidit in caufa criminali,  aliasiudicicxc* 
qucnu  dc  fa£to  rcfiftcrc polTe,  tradit  Guido  Papa ,  hoctit.  deap- 
pcll  nu  9j1.C0dexFabr.ltb  y.tit.  20  d<.finit.i$.  Vidcatur  ejr Mg- 
noch  dearbitr  iud.lib.i  ft%  8. 

17  Quutcnus  ve>  b  t  impcdijturexceutio  per  rcuifiontm ,  rcs 
deciii  t  ft  nouifi  Spircnfi  cotment.  *Anno  i£co  §.  2lh>  aucfy  fftftf 

f&McfrUrti  n  foi  mibitfi. 

Pcrfequamur&ahustiieclusappfHationis. 

18  Secundusuaq, cftcduscft^vt  cauiadcuoluaturad ludi- 
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cemappellationis,  feuvtDd.  Ioquunrur,  operatureffc&um 
fufpenliuum,  de  quo  iam  di&um,  &  effc&um  deuolutiuum , 
/.  jl.pr*cipimus,  J.  I.  c/tmfeq.  C.  boctit.  cap.  dtlec7is}  r*.  infin.  ext. 
^cw.&intcrdicia  appcllatione,  rj  Jcmccflant,  vidcnturta- 
mcn,  hos  fcparari,  nec  conccffam  aut  prohibitam  appcllatio- 
ncm,  vtrumcfc  operari,  l  generaliter,  lz  §.  2.finautemfi»nflo§. 
4.  bis  de prxfenttbus  C  de  rebus  credit.  cSc.  ca/>  pafioralis ,  f 5.  $.  1  , 
txtr.  boc  tit.  cap.  pcr  tuas,  40.  verfic.  Nos  igitur,  defentent.  excom- 
munic.  cap.  1  c.  cni>  to.  eodem  in  6. 

Tertiavtifitasappellationiseft,  t  quod  carcducatcaufam  ij> 
ad  tcmpus  Jitiscontcftatat ,  /■  ita  dem/tm,  15.  vbi  communitcr 
Dd.  C  de  Procurator.  quarc  illae  cxccptiotles,  quarpoftlitcm 
contcftata  opponipoflunt,  rc&cin  cau(a  Appellafionispro- 
ponuntur,  dlita  demum,  hinc  exceptiones  dilatoriacin  primo 
ludicio  omiftae,  in  hoc,  non  rccipiuotur,  AutLpraHudic.  Cam. 
in  vcrbo  exceptioyfoL  121.  verfic.  exceptio ,  vbi  refcrt ,  exccptio- 
ncm  excuflionis  omiflam,  m  prima  ihftantia,id  caufa  appcU 
lationis,quiadiIatoria,non  ruiflcadmiflam.Diuerfum  autcm 
obtinct  in  ijs  ,  quac  in  primo  iudicio,  poft  litcm  conteftatam , 
proponi  poflunt >  haecnim  ctiam  omiflx ,  aut  non  produ&ae, 
corarn  primo  ludicc,  A  Qyo  appcllatum,  recipiuntur,modo 
pendcantexquaeftionc,in  prius  iudiciumdedu&a,excmplum 
elcgansjiHf^  10.  cumloanrtes,  ext  defide  infirum.  Ordin.  Cam* 
lmp.pat.].  tit.  3$.  §.£)cr$lci<h<n  u. 

Hisconfcqucrrs  cft,  cain  caufaappellationrs  non  impro- 
bari,  quar>pcndcntc  caufa  pnndpali  in  primo  iudicio  ficri  pof- 
funt,vndeftatuunt  Interpretes,attentatum  non  cerifcri,fi  quid 
legitime  k&um  fit,  &  vt  loquuntur,  fccundum  iitis exigentia, 
puta,c6pellerc  litigantcs  ad  caoendu  Lpofhfuam  t  r.  $.  Impera -  20 
tory Vff.m lcgator.feu fidet. esc. vbi rcfertur , Pnncipi  placuiflc, 
poftprouocationcmquoq-,  fidcicomaiiiTi  cautioncm  intcr- 
poni  pofle,  quodcnim  antcYcnientiam ,  fi  portiomsdies  rtio- 
raretur,ficridcbuit  ,admittipoftvi£U>narn  ,  diUtapctinone 
non  oportuitf  yu  cft  iciuciuu Bartboli,  indi&.§.\. fcalio- 

Rr  rum  . 
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rumintcrprctum, quar  difpliccnt Cuiacio,  lib. i^.obfeap.io  vlS^ 
putat,litcnedumcoteftata,  in  iudicioappcllationisrc&ecau- 
tioncmintcrponcndam,quiaantcIitcm  dc  lcgato  contcftata, 
intcrponcnda  fit,in  primo  iudicio,  nam  fi  omifla  ftipulatione 
lisdcIcgatoconteftatafit,hancftipuIationcm  ccflarc,  /.  i  $. 
flanc  fi  tjtas  9  ff.  *t  lcgator.feu  fideicommijf. 

Ncc obftare</,  §.  i.  Imperator,  quia  fequcntia  vtxhiftpetitia^ 
nh dics mcrareturvrc.  Scntcntiam  d.  j, i  declarare,quia  inquitfi 
pcritionisdiesmoraretur,  Meflfidito  lcgati  aut  fideicommik 
fipctitionem,a&ioncmqucdiffeiat  &  nonuum  pcti  lcgatunt 
poffit,  id  cnim,  quod  in  diem ,  vcl  iub  conditionc  dcbc  tur,  in 
iudicium dcduci non poteft, /. non.poteft, 23.  inncla  1. non>frffm 
dciudicih>  fiinquam,nondumpen  Icgatum,  nondumbsde 
lcgato  contcftari poflit,  crgoantc  {cntcntiam, & antc htcm 
confcftatam,cautiointerponer,da  &c 

Senterjtia.tamcn  tvctcrum  interpretum,non  vidctur  dcftk.1 
tuta  rationc,apcrta enimcftargumentatioJ.C.iW  §.i.Uytn- 
</«/>,mora  imc&acxdievc)  conditione,vtquiafidcicommif~ 
6,1 eu  portioms dics  nondum  vcncnt, n ihilominus  tamcn  ca- 
wcndum,multb magn  poftcondcmnationcm  baercdis  rc  pcr. 
appcllationcm  cxtra£ta,nuc  vt  d  §  loquitur,  dilata  pctitione, 
per  appcllationem,  fi  praTens  (it  Icgatum ,  ftatim  cxigi  pofliv 
rmes  autcm  tergiucrfarctur,curpendcte  iudicio,proptcrmo- 
rasiudicil,  legatariusfibiprofpiccrenon  poflitf/  etiamtf.jf.tn 
legator.feufideicom.  esc.  Sm  autcm  is ,  prsttermifla  hac  ftipula- 
tionc,  maluctit  iudicium  accipcrc,fatiidatio  iniungcnda  non 
eftjfuai.n.  facilitati  cxpefuin  fcrrcdcbet,  aui  hacvia  confcquc- 
di  Icgatum,contcntus  ciTc  noIuit,cum  dc  Icgato  anteconftare 
poflit,quam  fatisdatio  proban ,  aut  pracftan ,  cxiftimctcjj  Lc- 
gatarius,cepto  iudicio ,  anre  dc  fidcicommiflo»  quam  de  iati*- 
dationcconftarc  poflc  J.$.fi  if  aqHo,ff.vt  inpofftjj.lcgator.  esc* 
vicc  verfa,  petita  fatiidationc,  harcs  opponat,  pcr  caiummam 
eam  dcfiderari,iuxta  d.  /.  1.  aut  ncgct,  fideicommiflum.  di- 
catq-  hodic  cooftctdefideicoaimiilo  ,hod:eagatur,  cclTbit 
£wdatio,</,/  j,  AliuJ 
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Aliud  aute  t  cft,  (i  proptcr  tergtuerfatione  hasredis  legatai  ius 
cogatur,iudiciumfufcipere,nihil  fanejpponi  vidctur,  curcau- 
tioctiam,  pofthtcm  contcftatam,cxigcndanonfit,  fidilatio 
aut  cxcrcitio  ludicij  damnum  lllatura  fit  legatarijs. 

Sccundo,  cxco,quodcaufaappellationisdcducatlitem  ad 
tempus  litis  contcftatae,  infcrtur,in  fccundo  iudiciorccon- 
ucntionilocum  nonciTc,  cum  ca  poftiudiciumadmittcnda 
non  (it,quam  fententiamaiTererevidenturfcqucntia. 

Primo,t  Autbcnt.  W  confecjuenter.C \de fentent.es' intcrloc  omn. 
iud.l. i  C.de /atudandQ}c. i  ext.de  mutuisp.tit  ibi, in  continenti  coram 
yobis  erc.abfurdumautem  cflc,  di6t  i  vcrba,  vfcfa  ad  icntcntiain 
intciligcrc,quare  p  o\\  Iiris  contcftationcm,  1  econuentioni  no 
erit  !ocus,fiijccavcrc,fiuen£rc,intcrcclTcrit;  fi&am  namcj^  ijtis 
contcltationcm  l"ffi«  cre ,  rcfcrt  in  Scnatu  Senatu  Sabaudix 
dwfinitum,  Codexfabr.  lib     tit.  10.  defi.nt.  2f. 

Secundoadducitur,fcT  pcrpcram  tex  inl  i.con/en/ijfe,  f. 
legatis,  verficul  ci quoq,  flf.dc iudiciis  in  vcrbts,^«*  /  rtuocauitjion 
imponitur  necefiius  intra  tempora prouocationk  exercenda ,  Roma, 
yelalto  locQiVbi  prouocatio  excrcetur.alits pulfantibm  reffodere  ejrc. 
loquirur  cnim  dc  rcrtio  intcrpcllantc>appcllantcm  apud  ludi- 
ccm  ippcIIationis,non  deiplo  rcconucnicntc. 

Tertio,cum  appcllatio  co  potiffimum  pertiheat.vt  iniqui- 
tasiudicantiumcomgatur,/.  \.  fj.boctit.  cumftmilib.  pcrobic- 
ftionem  autemcompcnfationis ,  mhil  t-ilc  fiat ,  confcqucns 
vidctur,eam  in  fequcnti  iudicio  rcpudiandam  cile. 

Quibus  acccd at,quod  ceflet  ratio,  l.iqcum  Pdpitthttud,  C  de 
fentenu  eS  interloc.  omn.  iudt 

Dcniq„iudex  appellati oni s,dc alia re,qua  in  prima  inftatia 
dcdu£ta,cognofccrcnon  poteft,vtinfra  latius  vidcbimus,fcu 
nouacapitula  ,  fi non  cx  iis ,  quae  in  prirno  ludicio  propofita, 
aut  cis  coniunfta  funt,adduci  non  poiTc,  in  fccundainilantia, 
reconucntioncm  autcm  planc  cfTe  nouum  capirulum ,  ab  an- 
ti  quo  non  depcndcns,iu  argumcntatur  lom.  Fcrr.  /M  tit.  Ub$. 
iap,Z 
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Ei  hanc  opimoncin  communcm  rcfcrt  Maranta^ar.  3,  difl. 
6.nu.i^. 

Nondefuntramen  ,  t  quicxiftiment,ctiam  poftlitiscon- 
tcftationcm  rcconucntioncm  non  improb  andam,  candemq; 
in  caufa  appellationis  admittrndam ,  vbi  ca  in  primo  iudicio 
proponi  pcrmittitur,  fcd  hocdifkrentiaeeiTc,qnod  htc  conto 
ltata,  caufa  conucnr ionis,  matunus  dcfmiri  debcat,ncc  vtraq; 
caufa  conucntionis  &  rcconucnt  ionis ,  viciflitudinc  iudicioru 
pcrtraclanda  (It,  Sccundum  Bartbotum,  &  communitcr  lntcr- 
f>TctCi9add.autbent.  esr  confequentcr ,  zr  i  14  cum  PapinianM ,  C 
de/entent.  tr  interlocut.  omn.  iud.cjrc.  Rccoi  ucntioni  cnim  duo 
pnuilcgia>ieu  praerogatiuaattnbuuntur ,  vnumrft,  limulta- 
nciPruccfluy,  aliud,  prorogatiuum  iunsdi£honis,quod  vide- 
licct  reuj,  a&orcm  coram  non  fuo  iudicc  rcconucmrc  poflitf 
idq;  vsq-,  ad  fentcntiam>&.  haec*  feparationem  admittcrc  ,tra- 
duttt-Pajiorm.ir^alijjincap.  1.  ext.de  mutujt  petition. 

Inhuiusautemopinionisfutcimentum,  pondcrarj  poteft, 
c ap  dijpettdia,  5  de  refcriptis  in  6.  in  vcrb  u,  rcm  quo^fi  eodem  d$t- 
rantc  iudicio  aclorcm  fibt  obnoxium  dtjcerit*  reconupitionis  btnefici* 

Sccundo,  rccopucntio,  mutua  aft»o,fcu  pctitio,idcm  cnim 
{mtJ.fiidemn.i.l.fedctfi.ff.deiuris^i^omn.iud.LLucm,  38. 
ff.  mandati,  fitcompcnfatio  /  I.  C  rcrum  amotarum,  Cuiaciut,  in 
cap.  I.  ext.  demutuispetition.  quac  ficri  potcft,  ncdum  antc  con- 
clufioncm,  ftdctiamm  ipfa  cxecutio.ne,  Lexcaufayz.  decont- 
fenfat.  dcqua  rtincap.  1.  fuprad^urr^cft,  &  maxirjnctcfte  G#- 
iacio,  lib.  9  obfiiy.fol.  4.00.  mutuae  pctitionis  ohic&io,  com- 
pcnfatio,ac  proindcquarum  rcrum  mtcr  fccompenfatio  non 
(it, ncc  mutua  petitio. . 
%$  Vcrum,  tin  hoc  argumcnto,  non  magna  vjs  corftitucnda, 
cum  rcconuemio.quamuii  compcnfationi  affinis  (it,in  mul- 
tis injer  fc  diffcrant ,  VVefenbecius,  inparatit.  tttul.  de  compenfat. 
circa finem,  Codex  Fabr.  ftb.  4.  tituL  tj.  defin.  ic.  vbi  rcfcrt,  com- 
pcnlationcm,in  caulaappellauonu,nonaut«n  rcconucn  tio- 

ncm. 
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nemadmitti,  quia  appellatio  rcducat  rcm  ad  tcrminoslitix 
conteftatae ,  &  guae poit  litcm  contcftatam  ficri  non  poflunt , 
nccin  liteappelfationcs  rccipi,  Od.adi  exceptionem  ,  19.  C  dc 
probation. 

Porrb,  cum  hxcquxftio  in  OrdinAt.  CAn.Imp.pAt.  3  tit.  30. 
dccifafit,  non  multum  infiftcndum*  videlicct,  mutuam  pcti- 
tionem,  a&ionem  yicu  reconucntionem?  inftitucodam  efic , 
ante  lirii  contcftationem,  tumq  vtramq;  cauiam  viciflltudi- 
hc  iudiciorumfimul  pcrtractandam ,  fin  autcm  poftiitem  co- 
tcftatam,  anteconclafionem,  in  caufa/eparatim  caufam  con- 
ucntionii &  reconuentionn  tractandam  &  dccidcndam  cfTc, 
&  clarius in OtdinAt.  RAttibon^  conihcuta,  Auno  1507. §.  0}}er  C? 

Hanc  dcafionem  iuri  comm  un  i  /confentaneam  t  ftatuo ,  16  ? 
quidquid  alij  dicant de  primo  membro  non  eft  dubum ,  vti 

conftatcx d.  NoHellA,$6.c*f>.  2.  §1. SAncimmy  eW  i« C  defatii- 
dando,  vcrf.  autem  eiab adtterfano  &c:Qement  f&pi&txK. QuiA 
iuxta  petitionisjcyc.de  yerbor.fignificicAp.vexuide  mutnis  pttitio- 
nib.in  fir(.  quodipfuratQnfirrnat  pr*iudiajsytf*&»*itf  pAr 
lib.  8.  deprmff.iudic.intm.-cAp.  y-poflnu.t^.  vet  fic.  /S  deftmul- 
uneotfc.  harc  cmmrftnaturaconucnnonts  &  reconucntio- 
nis,vt  fimultanco  procefTu  detcrniinetur,  /.  i.  §.fin.f.quafen- 
tentia  AppeU.  AJynfing.~cenui.-vtf  10  n 

Rcconuentioni  autemtctiam  poft  litis contcftationem  lo  27  » 
cum  eflc,  conftat  ex  d  cAp.dilpmdtA.  de  referiptis  in  6.  Animad 
ucrtendu,  .n.  non  ibiciem dici,vti in  d  cAp.  1  ext.di >  mHtuis  petit. 
vt  viciflim  partium  rationesaudicntcs,vtriusq,  negotium  tcr- 
minctis  *  quia  n*  durante  iudrcio  reusa&orcm  (ibi  obnoxium 
cflc  duxerit ,  vtraq-  caufa  vicilTitudinciudiciorum  (imul  pcr- 
tra&anda  noneft,  ncccaufa  conuentionisrctardanda?ob  in- 
ftitutam  mutuam  aaiooem,&harccft  fentcntia  d  Clemen.f*- 
pe\  vcrficul  verum,  quU  inxtA  &c.  vjdelicct  pctkioncm  cx  parte 
rei,in  ipfo  iius  cxordio  faacudam,(  1  pronunciationem  ctiam  . 
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ex  parte rci  fequi  vclimui ,  cf cap.  z.  cum  dilettui,  circi  mcdium 

txt.  dc  ordine  cognitionum. 

Echrcopinio  fumma  acquitarefubnixa  vidctur ,  fuadcte- 
:  nim  fauor Iitium  cxpcdiendarum,  & nc  in  poteftate  calunib(a 
.  aducrrarijmcifit^mchincindcdiftrahcrc,  /.u.  fiidem^.  \.ff% 
de  iurisdiff.  omn.  lud.  Quarc  ncc  cxccptio  mcompctcntiac  obi/- 
ci  potcrit,cuius  cnim  in  agcndo  obleruat  arbitnum,  eum  ha- 
;  bcrc,& contra lciudiccm  non dcd\%pCtvr>l.l4.€MmPdpi*U»Mtt 
ibidemDd.Cod.  de  fententiis^  xnterlocut.  CtHmrifl* ,  in  capit.  ex 
literis,  extr.  dc  mutuispetition.  gcncrahtcr  cnim  dicitur ,  qui  non 
cogttur,  in  aliquo  locoiudicmm  pati,flipfeibiagat,  coga* 
tui  cxcipcre  attioncs, /.  quinon.ti.  ff.de  iudiciis,  ckitanota- 
tum  ihquadam  caufa  rcfcrc  Rulantus ,  dicl.  cap.feptimo.  numer. 
deamofexto.  &  articulos  rcconucntialcs  admifTos  ,  pofthtit 
contcftationem ,  tcftatur  jLutborpraiudic.Cdmer.  invcrborc- 
tonuentio  ,/W.  294.  rcconucntioncm  vcro  m  caufaappellatio- 
nisrcceptamjmaximcfi  lurisdi&ioncm  Iudicispartcsproro- 
gcnt,  videre  cilintom.  4.  Symph.par.u  totoZf.  rmmer.itf.  cum 
feq. 

x8  'Quamuisautem  t  renunciatioin  exordiolitiipropbfira, 
fimulcumconucntionc  tra£tandi,  id  tamcn  fmgularcm  dc- 
clarationcm  recipit,  nifi  fupcr  iniurijircconucntio  inftituta 
fit,  iniuriasenim  procedentes  exaliquo  a£tu,  fuper  quo  litiga- 
•  tur,non  pofle profcqui ,  nifi  nnitalitc,  lurimoneft  obica- 
ri,  /  fiquidemy  IO.  Cod.de iniuriis,  Lfitibiferuitutis^i  Cod  delibe» 
w/#c4«y4,ncautcmdicsaftionisexeat,etloquitur^xt.  inl  28, 
fedetfi,§.4.fedetfhff  deiudiciit,  vcl  vt/ 14.  ordinato,ffde  liberali 
taufa,nc  a&ionestempore,autmorreintcrcant,  conccduur 
iniuriato  Iitem  corrtcftando,in  tutum  eas  rcdigcrc,&  fufcipcre 
cogitur  iniunas  mdicium  ad  litii  contcftationem,  fcd  fuftine- 
dum  iudicium,donccdecaufa  principdi  i\idicetury'Text.not4- 
biUsvid  Lil.  ordinata,  §.  \fedfiquisyfac  vtait  /.  Senatut  Con- 
fulto \6.  haftcnuji  iuf  diccndurn  eft,  vt  Ittem  conteftctur , -ff.de 
tjfuio  pwftdH,  /.  1.  §*fcd  exdpiuntur,  in  fine,  ff.  dcferin  trc, 
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Vndc  receptum  eft ,  in  hi$  caufis,  Citationes dcccrni , 
tcm contcftari,  Tom.^.Sjmpb par.i.-^oto^y.  numer.26  cum 
feq.Tom.  2.j>*r.  z  vot.  11.  tm.  6.  ^iutbot prxiud.  Ctm.  in  vcrb^  - 
vcconucntio,  ibj  reconuentto  denegata ejr*.  vbi  Citatronem decre>- 
tam  rcfcrt,  &  vidc  eundcm  m  vciboiniuria,v€rijc.  inmramin^ 
iudicio  eyc. 

Ex  codem  fonrc  tcrtio  dcducitur,  nouos  arttculosdcpen- 
dcntei  tame  a  pnonbus,proponerc,&  fuper  his  tcftes^pducere 
probationesq-  admittere,  hccre,  quia  pofth*clitemdcmum  • 
contcftatam,foIeantexpedirM0Ui>.cxx.  ytlitenoncontejl.  Qusc 
matcria,cum  fatis  intricata  fit,opcreprctium  mcru6turum 
duxi,fi  paulb altius  rcm  rcpcxcrcm.quod  vt  tanto  facdiuj a/Fe- 
qui  poilim,  inquirendum,  qua  ratione  amcuh  in  cauia  appcl- 
lationisproponi,&  Tcftcs  fupcrhisproduci  poffint. 

Dc  prsonbus  t  probandis,magnum  eft dubium,vt  mox  H-  29 
dcSi  mus,  &  quidem  citra  bcncficium  Reftitutionis,admittcn* 
dos  /. perbanc,  4.  vcvi.fedetfi qua>  Cde temp  appell.  Ordinat.Cam. 

Imp.par^  tit  53  $.3mfar)(abcr/ibi,oDirDa0  frntg/fotn  i>ort* 
gmnfbn0iurbrarf)t  /  nocf>  tteitrrftm&un  t»nn&&rttCtfYtt 

IPOftZf.  licct  dillcntiac  Codex  Fabr.lib.  ^.tit.ic.dcfin.ty.  na  10. cf 
feq.  bcnigniuseft,fubIatocircuitu,appclI  ntcmadprobationc 
admitti ,  cum  id  ad  accelcrationcm  iudicij  conducat ,  quam 
implorato  beneficiorcftitutionisininregrurtv 

Dcarriculis  nouis  dependcntibus  &  fubonentibusex  prio- 
ribus,  &  faciehtibus  ad  cauiam,  communiter  condud'tur,  , 
Tcftcscftcrecipicndos./p,x^er^/c,  vbi communitcr Dd.  Cod. 
detempor.appelUt.  leg  $7,  in  offerendis ,  infine,  leg  fin.§.  in  rc- 
futatorin  Cod  boc  tithl  cap  fraternitatii,  17  cap  canfam,  19.  tap. 
tum  ytnijfent*  a$  vcrllc.  fiqu*fuerinty  cxt.  detefitbus,  Ordinatia 
Cam.Imp  p*r.$tit     $.  JM  )al)labttlC.  cjr  $.vj?H&  \cU  W  ftU 

djmfac^cn  ic.  vcrflc.  4Docfeto£  Oirnrtorn  2niculixr&a$/ 
tnctflrr  3n|ianprtnacfcracfct/  Qttncp/  tmfcati^frmfriiwrt 

gCJOvjrn  fC|Hrt  U.Excmplum  cxut  in  Tgm.i.Sympb par.uh.6i 
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defequefbationejol.  441.  *o to V.  G.  fi  quis  contendat,  fc  cflc 
pi  aefcrcndum,  alijs  concurrcntibus  crcditoribus ,  fuccumbcns 
in  iudicioappcllationis,potcritnouumamculum,dcpcndcn- 
tcm  a  prion  cau(a  ,*id  cft  lurc  pralationis  cxhibcrc,  vt  puta,  fe 
antiquiorcm  hypothccam.in  fundo  litigiofo,itcm  gcncralcm 
haberc,  Lfigc neraiiter ,  6.Cqui  poeioresinpign.  nam  articulut 
omiflus,  in  primainftantia,induci&  probari potcrit, modo 
prxiudicium  fcntcntix  a  qua,  appcllatum  infcrat. 

Dc  ijsdcm  autcm  articulu,  t  mfignis  cft  imcrDd.aItet- 

catio. 

Etcnim  Salicctus,  Cafirenfisjnd.  I.  perhanc,tfalij relati.  *  Pt- 
tro  GUksn  in*Htkenuatq*ifemeLn*.ft.Cdtprobation.Marant. 
p&r  6.hoctit  deappett.nn.A6l.cr  tit.fi autemTefltstfc.nu.  22* 
Ub.  l  obf  10  f.  n*.  2.  confbtuunt*  fupcr  ijsdcm  articulis,in 
caufaappclUtionis,  produ&ioncm  nouorum  Tcftiumnon 
cflc  admittcndam,  RuUndus,  i  VaUerconfilio\j$.  yolum.  z.  num. 
14.  vbi  hanc magis cornmuncm  cfle rcrcrc  Cantmifttc,  in capiu 
fraternitau  ext,  deteflib. radc6veramputant,vt  in  vtroq^  foro  rc- 
c\p\tn<kCit7R*Unt.deCommif.lib.  6.  depublicat.  ty  qutcamfi- 
quunturcap.  r.  m.  ij.  vbi  ait ,  confidtrata  fubfequcnti  ratio- 
nc,  hanc  opinioncm  veram,  Codex  Fabr.  lib.  4  tit  ie.  definit.  17. 
ty  $9.  vbi  rcfcrt,cam  in  Scnatu  Sabaudiar  cottfii  matam  &  pro- 
bataxncflc  adeb ,  vt  necTutor,nominePupiili,incaufaap- 
pcllationis,  ihcamrcm  implorarcpoffkbcncficiumrcftitu- 
tionis,nortenim  audicndum  pupillumvfi  cxtri  ordinr  m.cunn 
altcrius  irmiria,  quid l  poftuletur,  Lfedtum, n.ff  ad  &  C  TrcbeU 
iian  idq^  impetrarc  metum  fubornationis. 

Inhoclnterpretum  numero,non  dcfuntquoq^  argumen- 
ta,  qux.  hanc  (cntentiam  inftrumt,  &  quafi  ccrtam  rtdderc  vi- 
deantur,^  rincipuvcnim  in  caulam  dcducitur  autbtnt.  atquifi- 

mel,  C  deprobation. 

Sccundb  mouenrur  per  Text .  in  Qemen.  z.  Jn  hanr  rem  cx- 
prcfliim  dc  Teflibm,  vbi  ratio  r edditur.  Cum  non  minus  iu  appeU 
lamnibui.  f*4m  inprindpali  caufajubomatiofnwnchda^  qua  ra- 

tiouc 


Digitized  by  Google 


DE  EFFECTV  APPELLAT.  &i 

tionc  inquit  Ruknm,  d.  loco ,  cogimur  fatcri ,  quod  maior  fu- 
fpicio  fubornati  onis  cadat  in  inftantia  appdlationis,  quam  in 
caufa  principali.  * 

Tcrtio  authoritatc  NoueU*$o.  de  Teflibusy  tit.  i.  csp.  ^quid 
ycroy  $.1.  itlud  tameny  maximc  vcrb  confidcrata  prarmtila  ratio- 
nc  lufliniani ,  in  d.  cap.  ^.quia  Vero ,  fiquidem  prohibcr,  Tcftes 
recipi,fuper  ijsdcm  articulis,poft  p  ub  lica  t  io  n  em,quemadm  o  - 
dum  refponfum  cft  m  d.  clemen.  a.  Ratio  autem  d.  Noueliayn  fi 
quis  di&aTcftium  cognouerit>non  habcrc  omnino  liccntiam 
vllam,  altcrros  vtiTeftiumprodu£fcionc,  cft,fubornationii 
pcriculum,  qux  cum  in  caufaappellationisaequelocumha- 
beat,  coofcqucnserit,idcm  Ius  probandumcflc,  iuribusyuU 
gath. 

Eadcm  rat  io  hc,  pctit  iones  In  ftrum  eh  torum,Tcftamen  to- 
rum&c.  finediedebent  ficri,  nc  quidiraudisprolato  fcu  prae- 
lato  dic,  contra  inftrumentaexcogitctur,/.  i.  §.  2.  editiones,ffl 
de  edtndo,  L 1.  tabuUrum ,  §.diem  y6.  f.  teflmen.  quemadm.  ape- 
rian.wc.  Quibus  patet,  habcrirationsmtimorisfuborna- 
tionis. 

Quartb ,  rcceptam  eflc  hanc  do&rinam  vulgarem ,  fi  quae- 
dam  intcr  Lcgcs  &  Canones,  rcpugnantia  dcprchcndatur,Iu-i 
re  Canonicoautcm  cuidcnterfitdccifum  ,  id  prseferendum  , 
iuxta  communiter  Interpretes,ad  lit  priuileghyCde  Sacrofanff. 
Ecclef.  maxime  fi  traclctur  dc  pcriculo  animarumJ(g/o^.f»  capm 
pojfejfor.de  JLLin  6.  In  hac  autem  fpecic  pcriculum  animae  vcr- 
fari,in  aperto  cft,cum  timor  fubornationis  fubfit,&  hoc  argu- 
mcntum,qucndam  ludiccm  in  medium  protuliilc  rcfcrt  Ray- 
naldus  Cbrfusylib.  a.  cap.  6. 

Quintb,  obliqua  via  non  cohccclendum  ,  quod  a!ia  hoh 
permittitur,  L  fcireoportety%.i.ftmateryfdetutorib.datiiabhis 
Wc.  cap.  cum  quidynaydeK.  I.  in6.  hocautcm  ficrct , fi  produ- 
£fcioteftium  •  fuperiiidemarticuIis,incaufisappclIationum 
admittatur^Ponarmis«nim;produccntcmn6audicndum,fu- 
per  ijsdcm  articulii >  poft  dichcita  teftificata ,  in  cadcm  inftan- 
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t;a,  fi  alioi  tcftcs  produccrc  vclit,  obtimorcm  fubornationit^ 
tjuu  for.c non  tcltificatu  additamcnta,& comm  icpofitioni- 
bus, e  mchdat loncm  d<  fidi  rct,  vt  ait  NouelldpD.  d  c.  quid  vcr* 
crc.  Sanefi  produccntisTcftcs,iupenjidcmarti<  uli5,in  iccun- 
da »i  Itai.t  a *idmittantur ,  lamnon  teftificatisaddttamenta., 
&  coru  n  dcpoiitiombus  cmcndatio  acccdcrct,  vnde  fcquitur, 
cum  admitti,ahavia,ad  id  ad  quod  vna  via  prohibcturcontra, 
d.  cap  cum  quid  *na}  84.  de  R.  I.in  6, 

tt  acccdat  ha?c  confidcratio ,  fi,publicatisattcftationibu« 
produccns  propooat,quosdam  tcftcs  pcr  crrorcm  omilTos  ta- 
men  admittcndinon  lint,  &  ficdcnegatam  fuiflc  pctiticncm, 
in  quadam  caufa,rcfci  t  Ruiant.  d.  Ub.  6  depubiicAt.  Vc.d.  CAp:2* 
nu.u.  Si  parsfuccumbensproducendo  coldcm  Tcftcs,m  pn* 
xna  mft  antia  non  adm  ifTos,i  n  fccunda,audiatur,poterit  nc  ne- 
gan,rationem  d.cap.  cumquid,tk.  iimihum  circumfcnbi^ 

Pro  coBtrariaopinionc>t  pugnant  Baldus ,  Fulgofun,  Cynm 
tfc.  in  a\  l  pvhhAHCy  Alynfing.  cent.  i.obf.^i.  vbi ahquot  pmudi- 
cijshancopinioncm  cotnprobatam  cfie  TcicTt,Raynaidu*  Cor~ 
fmd.  lib.  v  cap.  6.  vbiait ,  fe  ita  obtinuiflc*,  fundamcmum  hu> 
iu*fentcntia;cft,in//>cr^f«f,  Cdetempor.appeitation.  vbifi*/- 
dus,  nu.  2$.  ait,  d.  l.ptr £4«f>{upra  pofitamqu^ftioncm  fccun* 
dumomiKsIcgiftasdctcrminarc:Et  vtT&nCouar.pratt.qutJh 
tap.  18.  verf  iliud yerofltet,  infine  Batdum  cxiftirflare,  in  titul.fi 
deinuefiiturA.intefdowinumt?,  ^afaiiumjis  oriatur,  (cntcntiaia 
Canoniftarum  crrorem  quendam  cf  Jc. 

Secundo,pro  confirmationchijius  opimonis  adfertur/coj^ 

6.  §.  2  fiquisautem,  C.  hoctit.- 

Tcrtio,  quotiefcunq^mutaturcaufa,veUnflantia,  vclli*- 
dcx,  fupcrijsdem  articulis  nouorum  tcftiumprodu£fcioad- 
jnittitur,  non  obftantc  timorcfubornationis ,  capit.  $8.  >fw 
nitns,  cdpit.co.prafentatd,  extr.de  tefiibus ,  l.final  Cod.  eodcm. 
Certum  autcm  eft,  inftantiam,  aut  caufam  appellationis,  non 
quidcm  rauon  c  caufe ,  fcd  rationc  ludici;,  dtc  diucrlam  a  pi  1- 
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Reliqua  argumenta  vtdu£a  afimilitudine.quaeincorro- 
borationem  huius  fentcntiaeadfcrri  poflunt,ftudio  omitco» 

Ha&cnus  aurhoritatcs,&  lcgum  prasfidia,quibus  vtraqj  pars 
munita  cft,  rcceniuiflc  iufficiat.  Cui  aflenticndum,  non  faciJe 
fucrit  conftituifle,vndc  ctiam  RoUnd  aVall.d  confid.  4C.ait,ad- 
co  cflc  dubiahancqftionc,  vt  indigcatdecifionc  Imperatoria. 

Sane.t  fi  Ordinationem  Cam.  Imp.  intucamur,^4r.  3.  tit.  }$.  §. 
3 rtl p jjf  abf r 2C.  in  Tcrrii  impcn; ,  cam dccifam, & vltimarn  $2 
opimonemapprobatam  cflcdcprchendemu*.  Litigatoribui 
cnim  conccditur,  ncdum  nouos  fcdcriam  priores  articulo* 
probandi,auti1quidprobationidccrat,fuppIcDdipotcftas,quc: 
nouifi  Spir  conuent.  Anno  1600  $.  £*fWtl&ilt  tK  11  ltfolmibi> 
770.  con  firmata  fun  t,vbi  communcDccrctum,*/f  »«0  9$.  pro- 
mulgatum,  quo  prima  fcntctia  comprobata  crat.annullatur, 
Vt CXiftimat  Gill^n  in d  authen.atquifemel^i  de probat.nu.^A.Vc- 
rum,comniun!  Dccrcto  cautumcrat,cxprimedumcirc,ligil- 
latim  &in  fcriptisquid  noui  ingrauaminib.fit,tefte  Denatfio, 
tap.  42.5.6  quodfubiatum,d.§.  (£e  frtri&tntttrt  :c.quaeeftfcn- 
tentia,</.  §.      fcinD:f.Sedordinationc  &  ftyloy{tari  iubetur, 
quibiw  rcccptum,vt  fpecificatio  grauaminum  non  fit  ncccfla- 
ria,&  facultas,pnorcs  articulos  probandi,jConcedatur,&  ita  in 
Ciw./w/.incaufisappclIationumjproduc^ioncmTcftiumad- 
mitti,comprobat  prariudicijs,  Mynfing.  d.  cm.\.dbf^x.Aitthof 
praiud.  Cam.  ifi  vcrbo,T^/,vcr£  Tefles^quodinpriorifnflanti^ 
fol.  359.  Tom.  4.  Symph.par.  I.  yoto  40.        4.  c.  cr'  6.  T©;»,  2, 
j>itr.  1  vo*.  28. RuLtnt.  d. loc. nu.  1$.  vbi rcfcrt,  hoc,  vfum  quo ti- 
diahum, & (lylum  Cam.lmp.  obferuare. 

Qux  autcm  opinio,t  in  illisditionibus  ,Imperio  non  fub-  £ 
ie&is,  admittcnda,  conftituovltimam  fcntcntiam,  ncdum 
Dd.  authontatc  ,  fed  etiam  vcritatis  lucc  ,  &  arquitatii 
pondcre,  longo  intcruaIIo,primam  pnrcedcrc,  &  proprerea 
cuam  prxfcrendam:  Exiftimo,f/fy/<rf«,communj  opmioni 
rationcmconibrc,  vidclicct,  aliosteftes,  in  caula  appella- 
tionis ,  fupcr  ijsdcm  articulii ,  audicndos  cflc,  hanc  cnim 
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cflc  communcm,  tcftatur  Curtius  lunior,  in  L  admonendi,  nu.  tfl 
f.deiur. iuran.  & in  iudicando non eflc  rcccdcndum  ,gloff. in 
authcnt.  atguifemcl,  C de  probut.  in  verbo,  produttione,  ait,  non 
folum  ita  iuris  eflc,  fcd  etiam  ita  fcruari  in  foro  fcculari ,  fi  quls 
plurci  authoritatcs  in  hanc  rcm  congeftas,habcrecupiat,con- 
fuli  potcrit  Raynaldtts  Corfut^d.  lib.  2.  cap.  6.  tit.  Apudforum  Qc- 
faris ,  in  caufis  appeUationum^  inducipojfe  Tefles  Jupcr  ij/dem  arti- 
iufo. 

Hancautcm  communcmopihioncmrationc&aequiutc 
lubmxam,  colligi  potcft  cxco^  Quid  cnim  fiin  caufa  appella- 
ti.onisproducanturTeftes,  dcquibusnonconftabat,  aut  pcr 
abfentiam,  vclconditioncmcorumproducinonpotucrint, 
in  prima  inftantia  j  Quid  (i  producantur  teftcsita  honcftae  & 
inculpatx vitae ,  vt hcque  lucri ,  neque gratiz ,  n cq u e  am ici t iac 
caufa,  in  tcftes  produdti  cfle  videan  turr  Quid  fi  caufe  fit  magni 
momenti,  iurapartium,  &meritacaufxnon.pienein  pnmo 
iud i cio  dcdu c~ta  iln t: ?  Den i quc,qu i d  fi  prodnccns,confldcnsdc 
teftibus^exiftimaucrit*  cxeorumdepofitiooe,  caufamfuam 
tticri  poflc,  plurcs  non  produxerit,  aut  illud  opus  cfle  non  pu- 
taucrit,  deindefuccumbens,  pcrfcntentiam  videat,teftcs  pro- 
du&osalia  rationcapud  Judicc  depofuifle,  quam  apud  ipfum 
alTcruerirtt}  alicnum  fane  ab  acquitate  efle  putamus ,  fi  produ- 
&ioncro  nouorum  tcftium,fuperijsdcm  articulis,in  caufisap--. 
pellationis, ob timorem  fubornationis, rcfpuamus. . 

'  Occurret  ahquis,  fi.Teftcs  produccre  neglcxerit,  aut  inten - 
tipnem  fuam  non  probaucrit,aut  probantcm  iudex  non  cura- 
uerit,  de  fe  ipfo,  aut  dc  iudicc  queri  dcberc-,  fednon  ita  cft,  fi  c- 
nim  teftibus,  quibus  illo  tempore  aliqua  ex  caufa ,  vti  hon  po- 
tuimus,  poiTimus  probarcintentionem,  admittimurad  prt>- 
ban  dum ,  Tc  x  elegans}in  l.argentarius3io>§.$.cum  autem,f.  de  eden- 
do\  maxime,cum  in  iure,  probationis  racultas  non  coangufta- 
da,fcd  ampliandafit,vtvcritasmagiscIuccat,X^wiMi«,  infin* 
2l.CdebtcreticisJlgeneraliteriii.Cderebus  creditisiLcurent,iX  ffl 
cieteftibM,lt  in  lege  ^o.ff.adLegem  A^uiliam. 
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Ncc  moucrc  nos  debet  pciicnlum  fubornationis,nam  mu- 
tatio  iudicij,Iudicis,aliud  impctrat,cum cnim in caufis  appcl- 
lationurnludiccs  maiorisauthoritaur>iudiciji  Sringemj,  in-  - 
tcrucnirc  foleant,  fadleanimaduertcnt,  inquibustcftibus  fit 
pcriculum  fubornationis,  in  quibus  minimc,  cz  fide  perfooa- 
rum,quanta  adhibenda  fit  fides  teftibus,  conftituet,  L^teflium  i 
per  totam,  ff.  dt  teftibui^  er  argiL  diuiyff.  de  liberalt  caufa  3  l.  fin.  $. . 
ylt.ff.de  obligau&a&ionib.. 

Quodfiquisinftet,  hstcetiamlocum  habcrciri  primain-- 
ftantia,  neq,  pcricuUimfubornationisattendcndum,  cum  iu^- 
dczczperfonis,  caufisquc  xftimabit;  quatcnus  fidcj  illorum 
di&is  accommodanda  fit ,  neque  confideretur  fubornatio  re- 
fpedtu  ludicis,  ncc  ciusdcm  ratio  aut  perfonaconfideranda, . 
fcd  teftium  ioterucnientium,qu2  fi  admittantur,rcpugnabit  d. 
NoueU  90.  cap.4.  §.  illud.. 

Huic  occurrcndum ,  vltra  fupra di&as rationcs ctiam  hanc : 
in  coofiliumadhibcndamcfle  ,quodincaufisappeHationuni 
mutcturinftantia,  muteturiudcx,  L20.eumapud.iuncl4L5.fi 
quitiff.  iudicatum/oluiy  §.fih  autem,  vcri.fi  veroaliquis  &c.  in fin. 
Inflitut.  defatisdat.  & ob iudicis  cxcellcntiam  fuperions ,  t olli  l 


num,fi  cninrpericulum  fubomationisattcndcrc  vclimus,  nu-- 
quam  teftcs ,  fuper  ijsdem  arttculisvin  altero  iudicio,  produci : 
poflent  iquodfaliumcft;  vt  infra  vidcbimusj  hancquc  prar- 
fumptioncm fubornationi s ,  noocfle  pcrpctuam, fcd.aliq uo t : 
recipercdeclaratroncs.  \ 

Quibus  fundametis  ia&is,  t  rel i q u u m  efTe  vidctur,vt  illa  Ic-  34  l 
gum ,. 6c  rationum  pracfidia ,  q ux  primam  fententiam  fulcfre 
vidcantur;  ordine  diluamus,  quod  ltaq,  ad  authenticam  atqui 
yewe/attirienrefpemdcturseiclemlocum  cflc  rfi  caufa  apud  idc 
TribunaLcxerceturj  nomautcmquando  cauia  cft  diuerfa,  non 
quidcmrationere!,fediudicij,&inftintiaeirituitUi  Qemen.i.dt 
Teftibus ,  rcijcimus  i  n  forum  Ecc!efiafticum,quoniam  in  foro* 
fcculari  lccunda  >  in  f oro  Eccicfiaftico ,  prima  opinio  obtinet, , 
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nc<k  ratiooem  d.  clemen.  in  caufisappellauonmnconfidcrari 
conftat. 

Pro  rcfolutione ,  t  NouelU  90.  c.  4.  verf  illtd,  fcicndum  eft, 
d.%.iUd  pcrtincrc  ad  dcclarationcm  d.c.4.  Cum  cnim  Impc- 
rator  conccflitfet,  binam,  trina,  im6  &  quartam  prodoclionc 
teftiumcum folennitatetamen  legali,vt  vocant,/W.§.  illud, 
dcclarando  adiccit,vt  fi  femcl,aut  bis  quisTcftes  produxerit,& 
eorumtcftificata  didiccrit,  non  habcreomnino  liccntiam  vl- 
lam  vltcrius,vtitcftium  produ&ione,  id  cft,  ncq^  tcrtia,nequc 
quarta  produ£fck)  ,ncquidcmcum  folennitatclegali,  admit- 
tcnda  fit,  &  quamuis  gcncralitcr  loquatur,  tamcn  cum  Impe- 
morquidincaufjsappellationum,  in  hacquaeftione  obtinc- 
tc  voluerit,cxprclTcrit  in  d.l.per  banc,  huic  fpeciah  bcncficio  ap- 
pcllationis  non  dcrogatur,  pcr  gencralem  aliquam  difpofitio- 
ncm,  rnaxime  cumindi&agcncrali  difpofitionc Nwellxyo. 
deteftib.  nullam  mcntioncm  fcccrit,  dc  caufisappellationmn, 
vndc  fpccialcm  conftitutioncm  dJper  ^4w,inta6tam  rcliquif- 
leintciligitur. 

Secundo,  ad  d.  §.  itlud  rcfpondcri  poteft,  cum  dubiumut 
ah  dc  fecunda  inftantia  is  intelligi  dcbcat ,  in  dubijs  autem  lc- 
gum  interpretationibus  rccurrcndum  fit  ad  confuctudinem, 
(.  fi  deinterpretatione ,  ff.  dc legib.  &  confuctudinc  rcceptam  fe- 
cundam  opinionem,  profitcturg/oj?.  ind.  autben.  atq*ifemel>  C 
de  probationib. 

Dubitationi  non  crit  locuj,t  nec  quidqua  facit  rationemZ 
§  ^^ctiammilitarcincaufaappeliationu,  videliccttimo- 
rcm  fubornationis,fi  cnim  huius  w  gencre,ratio  habeda  eflct, 
nufqua  ijdem  vcl  alijTcftcs,  fupcr  ijsdcm  articulis^pduci  pof- 
fent,quod  falfum  eft,  nam  tcftcs  in  fummario  iudiciojpdu&i, 
itcm  in  copromifTario,  rcdtein  plcnariorurfum,&ordinario 
iudicio,recipi  pofTunt,C4/>  veniens,  ext.deTeflib.  cap  prafentata, 
50  ext.  eod.  vbi%  Canoniflx,  l  fin.  C.eod.  prout  plurcs  dcclaratio- 
nes  fcu  limitationcs  ad  d.  Nouettam  go.  de  Teflib.  adferuntur  i 
.Doclorib.4d  Afitbcn.  atquifemel,  Cdeprobatim 

Quod 
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Qood  fi  quii  vrgc.U.fpeeialc  eiTc  ,  in  d  l  fin.cyind.  t&p pra? 
fintau,  » t > » i  Ji  r  cft .  txCommcntar  Irtttrprct. *d d.l.finMcip* 
rattoneirulledrje  Uiti  »iu<£  tdp.vtnitns,  38.  videhcer,quod 
videtrtarpriurpro  Jadioantelkcmcontcitaurn,  ex  ncccffii 
taxeLdapotius  nimispra?pioperc&  fcftinanter,  executionia 
moiand*  cau(a,quam  iurc  icgiciroo,{ccundum  Cuiac.  iu  d.  c*p* 

ycttietts.fi 

Hanc  autcm  ratipnem,in  primo  iudicio  non  habcrc  locum, 
.  vt»  patct coofsdtfanti ,  vbi  omnia  Icgitimo  morc  iudiciorum 
.  c*pcdiuntur,hcc,  inquam  non  mouent,quia  fcmpcr illa  gcnc- 
ulisPatio,(liattcndj  J<:bcret)pcnculum  fubornationislubcft. 
Vndecolhg«cur,c4m  quandotfcnon  confiderari,&  excludi  ab 
ahjs  circumitancijs,  nuz  maximcm  caufijappcllationumin- 
tcrucnirc  (oient,vci  {upradiftumcft. 

His  accedar  JuJ  ccm  appellationis.iufta  fuadcntc  caufa, 
rtoftc  rcpctereTelrcs ,  lupereodemarticulo',  rcpetitoramcJ^-• 
iuramtnto ,  &  alios  tciks  produci  poflc ,  pcr  bcncficium  rc- 
ftitu:ionn  in  mtegrum  vti  multis  authoritat.  probat  Git- 
kcn.  ittditl.  Antbcnt.  yti/cmcl,  Cod.  dtproUtion.  numtr.  trigefi* 
mofexto  vbi ex mentcaliorum hanxcommuncm rcfcrt,&ap- 
pellantem  conquercntcm  dc  negligentiacxaminantis,  videlU 
cct  priorcs-Teftci  non  dihgencer  fuiife  cxcuiTos.rcpcllcndurn 
jnon  eflc ,  ftpetat ,  ad  nuiorem  veritatis  indaginem ,  vt  ex  pf- 
f  cio  iu  lex  dcnuo  tcftes  cxaminct.  Ftrrarius  Montanus.dtappct- 
htionibui,  lik  3.  tap.  6  videatur  cf  Codt%  Fabrianusy  lib.  4»  tiu$. 
dcfin.  2.  f.  32.  cr  6u 

Nitcnti  quarto  argumeto/fobijciedacftalia  ifi  iurc  receptl  ffi 
fcntcntiajfiquacdaintcrLegcs  &Canoncscontetio,autrcpu«. 
gnantiadcprehedatur,ciufdecj;  componcndavnullaratio  fir, 
quodhbet  ms  in  <uo  foro  feruanduciTe,pcr  notata ,  in  tap.pof- 
feflor, dcR.  I.  in  6:  Ncc rcfert ,  difpofitioncm  ciuUcm  prxbcrc 
materiam  peccati,ideoq;  Iun  Canon.  obtempcrandum,^/.  in 
d.t  pofftjforfc  ibidem  communitcr  Canouifta }quia  Ci  quod  hoc 
cafu  pcnculuCt  ammae^non  confidcrandu,  eb  q>  non  fit  prin- 

cipalc^  . 

— . 

Digitized  b>  Google 

/ 

1 


rjiS       Z>£  EFFECTV  APPELLAT.  tft. 

-  cipale,&  admifla  huiusmodi  argumcntatione^uicunq-  cau- 

fa  ad  Tnbunal  Ecclefiafticum ,  traduci  cum  fori  noftr  i  iniuria 

poflct. 

<2uintoargumcnto  occurrcndum,  aliterefle  praefumcn- 
t  dum,  tamdc  Iitigantibus,quamdc  Tcftibus,qui  non  (acilc  yi~ 
dcn  tur  cum  difcrimine  aetcroae  fa  lu  t  is,  in  gratiam  alicuius  dc- 
pofituri,  Lvlt.  Sancimus,  C^dLegemMiamrepemndammtye. 
Etargumcntumviccverfaita  conftitui  potcft:  Ponamus  dc- 
nub ,  producentisTeftcs ,  ita  probatae  vitac  cftc ,  vt  fidcs  expu- 
gnari  non  pofTit,  &  fi  illis vti  potuiiTct ,  fc  illo  iudicio,  quo  vi- 
ftus  cft,vincerc  potuiiTc,anne  in  fecunda  inftan  tia,petitio  pro- 
duccntisiniqua  vidcturt  Imb,&  hos,in  cadem  ihftantia,etiam 
didicitii  temfrcatis,  audiendos  elle ,  multis  au  t  h  o  ri  t.  com  p  ro- 
bat;G/7^e».  in  d.  ^iutben.at ^Hiftmtl  cSc.  nn.  57. 
8  Porrb,t  vt  in  tuto  fundamcntum  huius  opinionis,**  d.lper 
hant  ,  co  11  ocemus ,  quibufdam  obicftio  mb  u  s  fatisfaciendum 
'Crit.  9 

Rcfpondcturenimprimo,*Z^fr bant} vL  m,  §.  1.  tsi.  C 
tottit.  accipiendas  ciTe  dearticulis,  qui  priorum  appendices 
funt,  qui  a  prioribus  agitatis,  primo  iudicio,  origincm  ducur, 
in  fumma,  in  articulis  nouis,  qui  a  prioribus  dcpendent,  &  fa- 
cereinhancrcm/,52.  C Tbeodofiano>2e4ppelUun\  refcrt,  &- 
tatimjn  tap.fraternit.vj.  extideTeJlib.  Acccdat haec^onfidera- 
tio,cum  de  prioribus afTertionib  us  res  plana fit,  maior autem 
dubitandicaufa  fuerit,  ansetiam  nouacMertioncs,dcpcndcn- 
tcs  a  prioribus,admittendx? 

Gaufa  dubit andi  elTe  p o t erat ,  cu m  ha?  houae  aflertiones  i n 
pri  us  iudicium  dcdu&ae  non  fint,  vidcbatur,ncc  i  n  fequenti  iu- 
dicio  efrerecipiendas,quiaiudexappeiIationis,~ni(i  de  rebus 

caufis,inprima  in(tantiadcduc1:is,cognofccrcnon  poffir. 

Confhtuit  itaque  Imperator ,  vt  pofthabita  hac  ratione 
etiamnoux, quaein priusiudicium dcdu&ae non funt ,  mo- 
do  dcpendeant  a  prioribus ,  admittanturaludicibus  appcl- 
lationum    h*c  vidctur  efle  intcrprctatio  ad  d.  L  per  banc. 

Secuo- 
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Sccundo  ,  Qinones  eWtgc/adconcordiam  reuocandase/Ie, 
cap.cum  exped.iat  29.de  Eleclionibus  in  6.  nuilam  autem  abfurdi- 
t-tcm  hanc  jnterprctationem  Scconcordiam  confecuturam, 
fi  dicamus,  d.  I.  pcr  hanc,  iuxta  cap.  ly.fraternitatis,  ext.  de  Tejlib. 
intclligcndam,  maxime,  cum  verba >d.l. perhanc^eimimcr- 
prctationcm  apcrtc prxfeferrc  vidcantur. 

Aut dcnique ,  jnltari  potclt ,  lita  vcrba  ( nouis ctiam a/Tcr- 
tiornbus)  cxaudicnda  [dcijs,  quxfiuntperinftrumenta,in 
quibus  cciTct  pcriculum  fubornationis,maximqcum ind.l. 
pert>anc,n\\u\  dc  rcpctition:Tcftiumtra£tctur,&itafaIuaina- 
ncbit  ratio,  d.  NoueUx^o.  dc  Tcflib.  cjrc. 

Vcrum,  quamuis  hxc  fpecicmaliquamhabcre  vidcantur, 
non  tamcn  cxcuticnt  nos,  dccurfu  fulccptae  dcfenfionis^  licet 
ctumindJ.perbanc^mamo  fiatnouaruma(Icrtionum,tamcn 
ctiam  dc  pnonbus  intclligi  dcbet,  cum  di&io,  etiam  implicet, 
&|neceiTanb,  priora  comp!e£tatur. 

Dcindc,  cum  Iropcratorisratio  exprcfo,wmr&i,idquoq-, 
cosadmittcrc,  quocxercitatJsiamncgotijs,  plcniorc  fubuc- 
niatur  vcritatis  luminc ,  iuncla  rationel.  eos,  §.ftyuid  1.  §.  z. 
fi  quii  autem  &c.  C.  hoc  tit.  Etiam  prioribus  alTcrtionibus  con- 
ucniat,abfurdum erit ,  adfolas nouas  affcrtioncs  cam rcftrin- 
gerc. 

Qua  autcm  ratiohc  vcrba  d.  I.  per  hanc,  ( nouis  ctiam  a/Ier- 
tionibus )  inftrumcnta  complc&i  dcbcan  t,  cum  ca  rcs  in  diui- 
nationis  vitium  incidat  non  magnopcreinfifto,  vcl potcrit  re- 
fponderi,  quemadmodum  add.  Nouellam^o.  dc  Tejlib.  cap.  4. 
§ .  iUud,vb\  dc  intcrprctationc  alicuius  Icgis  difccptatur,confu- 
gicndum  ciTc  ad  confuetudincm. 

Summa  igitur  noftrae  difceptationis  cb  rcdit,vt  ftatuamu  s, 
incaufisappcllationum  ,  lupcrijsdcm  articulis,fcucapitulis 
produ£tionem  aliorum  tcftiui  n,ctiam  nouorum,non  obfta- 
tcillagencralipraefumptionc  fubornanonis,  improbandam 
non  ciTcjiudiccm  autcm  fuperiorem,pro  ingcnij  fui  lucc>a?ftU 
maturum,cuius  digniutis}a?ltimadonjs  &c.  nouitcr  produfti 

Tt  fint, 
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finr ,  /.  3.  §.  i.  2.  /.  21.  cb urmcn ,  §.  vh.jf  de  Tsjlib.  cum  fimitib. 
vt  noti  modb  quidicant  pro  teftimonio,fcd  ctiam  quibus  vcr- 
bisvtantur,  elaboraturum  ^KmGceroproFontio^  &effrcna- 
tum  numcrumTcftium  produ&orum,adfufficicntiam  coar- 
ftaturum ,  /.  I  §.  ylt  f.de  Teftib.  cap.  $6.  fignificauerunt ,  tdpit. 
tum  cdufam  ,37.  extr.  eodem,  de  hac  rc  cleganter  Brifonim.  likz. 
SeUclarumantiquitat.  Mcnochim ,Ub.  1.  dearhitr.  iudic.  centur.  3, 
tafu,  249. 

19  Deniquc ,  t  quamuis  in  confirmationcm  huius  5c  confuta- 
tioncm  altcrius  opinionis,aliaadfcrri  poiTcnt,  tamcn  dcfcdus 
iam  labore,atqueitincredifputationis  noftrae  rcqui:fcam,  m 
apettiflima  Cdmera  Imper.  Ratishna  conftituta  ^inno  ifoj.  t?r. 

yjSicbicXttmin  lufyitcn  ic.fol.  mibi  toJtci/mtjn  hac  vcr- 
ba,  Q3nnt  fo\ltct^cc{agt/^cnac^t:\>nt>iKarncimn/fo  f  r 
tptU  gf  bc  n  Zrtitut/  btc  ta  kcn  Shffaifn  tx  (TMgcre  jutptc* 
kct  frtnt>/  fcie  rr  torfif&rn  gcbs/  rftc  vnnt>  $uuor  f  r  crfcrmc 
6at /  Dcr^fugfn  ©ag/  fcmntarnacfcwtrb  <£rntctt}ugr« 
raffcn  /  Wr  ff  Ibt  jubf  ttjftff  n  /  twcfc  Ut  $cugtn :  /W- 
«foM  de  Teflibm.  4£)cie  folfman  t>crffcr)fn  in  cmcr  3n> 
-   tfanfl  /  «tnr  tn  &cr  anfccrn  /  twr&  f  r  $ugf  (affc  n  / 

t>On  ^rinffrftdjcn  Oinfycn/  leg.perhanty  Cod.  detemporib. 

appefiat.  X?nnl> tr trl>  fcfcljce rturt? ttt  ttYfcm  ^atttmcrgcricbc 

gfhaftftt» 

Quarro,  ex  eo quod appcllationis caufa  eo rcm  deducat>in 
quo  crat  caufa  principalis  litis  conteftatae  tcmporc,infcrtur,l*- 
bellumappcllationiscmendarij  vel  mutari  poftlitcmconte- 
ftatam.non  pofle.. 
4P  Protcuius  materixexacTiori  cognitionc  fcicndum3intrica- 
tilTimameffequacrtionem,  an  &quatcnushbellusemcndari 
aut  mutari ,  in  prioriiudicio  poiTit ,  qus  vt  tantodiluri- 
diuj  apparcrepoflit ,  tra&andum  conftitui,  quid  in  pnmo 
iudicio  obtincat ,  vt fciti  pofllt , quid jn  fcqucnti  iudicio  pro- 
bandum  fit. 

Inprimaquaftionc,vari2opiniones,dcprchcnduntur,vti 

yidcrc 


)igitized  by  Google 


T>E  EFFECTV  APPELLAT  w>c.  jjr 
viderc  eft  apud  Menochium,  libr.  i.  dearbitr.  iudic.  cent.  icafu 

Ercnim  funt,  qui  putant,  hbelium  vsq^  ad  fenrentiamt  dc  41 
finitiuam,in  codem  iudirio,-corrigi,  autmutaripofTc. 

Mouenturprimoauthontate  ,  §.  $5.  finminus  ,  cum§.feq. 
Inftit  deaftion.  I.  4.  in  deliSlU,  §.  fin.fi  detracla,Jf.denoxalibusa' 
ilion.  in  verbi* ,  Dcncc  autem  priui  iudicium  agitatur,  Iiccntia 
agcndi  cft  ,  fi  cum  dc  fcicntia  domini  argucndi  poenitcat, 
tum  ad  noxalcm  caufam,  tranfirc  &c.  &  ibi,  inipfo  autcm  iu 
d;cio,  fi  volucrit ,  5c  fcientiam  domini  argucrir,non  eft  prohi- 
bcndus. 

Secundo  in  confiderationcm  adducitur/.  cum  fundum,  18. 5- 
fin.  eumqui  ff.  deyi,  w  yiarmata.  iun&a  /.  11.  naturaliter,  §.  ni- 
hil.  1  ff.  deacquir.pojfeff.  vbi  cauctur,pcndcntc,codcm  iudicio, 
aliaa£tioncexpenri  quem  poflc,  vnJehuiusopinionisautho- 
rurn  colicclio  eft  ,crgo  etiam  poft  litcm  conteftatam.  Muta  - 
tioa&ionisconccdenda,  cumhxcverba  (iudiciopcndcntc) 
non  nifi  poft  litem  contcftatam  intclligantur,  /.  25.  quife  obtu- 
lit,jf.  derei  vindic.  I  31.  cum  fundus,  §.  idemfciendum,  ffi  de  j£di- 
litio  Ediffo,  l.  amplius,  \$.ff.rem  ratamhabert,<\U2t  durat  vsquc  ad 
fentcntiam. 

Tcmo  mouentur<irg  /.  5  editu,  C.  deedcndo,  vbi  liccntia  da- 
tur,mutandi  libclium,vclcum  corrigcndi,ndlafa&amcntio- 
ncccrti  temporis. 

Dcnique ,  l.fihaireditatem ,  4.  iuntla  /.  41.  fiqfto^f.  depetiv 
htcrcd. 

Alij  autem ,  t  proconciliationc  propofitx  difficultatis , 
conftituunt  rcfcrrc ,  an  quxratur  dc  cmcndationc  ,  vel 
mutatione  ,  vt  emendationi  locus  fit ,  vsque  ad  fcntcn- 
tiam ,  mutationi  verb,  tantum  vsque  ad  litis  contcftationem, 
&  hoc  probari  putant,  l.nonpotcft ,23. ff.de iudiciis,  vbifta- 
tuitur,  non  vcnircin iudicium  id,  quodpoftiudiciumacce- 
ptumacciditjquarcconfcqucnscnt^poftlitcm  contcftatam, 

Tt  z  Tion 


VL  LFFLCTV  APPtLLAT  &t. 

non  pofTc  mutari  hbellum  ,  fed  nouo  mdicio  agen- 
dum. 

Securdo  adducunt  in  confiderationem,/.  edita,  ^.Cde  eden- 
do>  vbi  dicitur,libcllum  poiTe  mutari,vei  emcndan,pro  vt  pcr  - 
pctuidi&imonctauihonta!  \  hoc  autcm  Edi&um  accipicn- 
dum  ciTc ,  vt  liccat a&ori tantum  prxditto modo  libcllum  c- 
mendare,aurmutare:  &  ita  communiter  Dd.  fcnnrc  vjdcn- 
tur,  ^a/iuSf  §.fin  minus,  Inflit  de  Jiclion.  VVefenbec.  inparatit.  de 
edendo.  vbiait ,  hanc  eiTc  communem  condufio- 

nem. 

Tertio  probant  ex  /  fed ctft,  ci  ff.de  iudioiis. 

Quarto  fi  hbellus  poft  Iitcm  contethtam  mutarctur,  pro  - 
nunciarcturfupcrco,  de  quoacceptum  iudicium  non  ctt.id 
cftlis  conteftata,cjuodcommittcndum  non  cft\vltraenim,idt 
quod  in  iudicium  dcduftum  cft\cxcedcrc  poteftas  Iudicis  non 
poteft ,  vt  ait  7.  C.  in  L 18.  ttfundus.ff.  communi  diuidundo. 

Huc acccdat,quod  iudicio  acccpto, rcus  dchbcrarc  no pof- 
flr,an  cedere  vclit,  quxcftargumcnratio/<*/uww,  fiuevt  Pec/itf 
inflat,  ind.  I  cdita,  aquafi  contra&u,  qwi  ficpcr  I.ris  contefta- 
tioncm ,  /.  3.  lucttamcn,  §.  1.  idem fcribit.ff.  de peculio ,  reccden- 
dum  non  eft.  Vndc  confcqucns,mutatiom  locum  non  cllc. 

Quinto,  adferri  potcft  /.  UbtUorum,  5.  §.  quodfi  libclli  1.  ff~.de 
tccuflit.Si  iwjuit,  hbclli  infcriptionum  legttimeordinati  non 
fint.rei  nomcn  abolctur,  &  cx  intcgro  repctendi  reum ,  potc- 
ftas  fiet,  id cfl,  nouo  iudicio,noua  interpcllationc opus  cft,qu£ 
ncceiTuria  non  ciTet,  (\  codcm  ludicio  mutatio  ficri  polTet; 

Dcnique  ,  /.  denunciajfe  3  17.  §.  3.  quid  tamen  ,  ff.  de  adul- 
teriis. 

Et  hsecde  mutationc. 

Emcndationi  autcm  ciTc  Iocum,vsque  ad  fcntcntiam  pro  - 
barc  contcndunt ,  ex  §.  fi  quii  aliud  ,  Inflitutis  de  atlioni- 
bus. 

Secundo,quodcmendarc,nihilaIiud  fltjquam  inahqua  rc, 
aliquidmcndse,  vitijfcuerroriscorrigerc,quocorre&o,  ncc 

a&io- 
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a£tionem,nec caufam  agendi  mutari,remancntc  rc,in  qua  cr- 
ror  erat. 

Ethancopinionemprxiudicijsconfirmaram,colligcreeft 
ex  ^Antlme pr&iudic Xam.  in  vcrbo  libeUu*,vcr(\c.  UbtUiemetnU- 
tioyfol.  178.  vbi  rcfeitjn  quadam  caufajibclliemendationem, 
poll iitem  conteftatam ,  fi  nondum  fit iuratum  dc  calumnia , 
permiiTam  fuifle,  &  mutationi  libellorum ,  poft  litcm  contc- 
ftatam,  non  eflc  locum,  rtfei tutTom.  z. Sympb. par.  1.  vot.  yo, 
nt$,  8. 

Tcrtia  denicjue  fcntcntia  cft,t  cmendationi  feu  mutationi,  4} 
Jocumetfe,  antciitiscontcftationcm,  poftacceptumautem 
iudicium,  eam  improbari,  Baldus,  Fulgofius,  Alciatus,ad  d.  l.edi- 
M,  €  de  edendo,  ibidcm  Gilken.  nu.  7.  ejr  8.  vbi  d.  I.  editay  in  pro- 
bationcm  huiusopinionisflcclercconatur,  Gailjib.  i.obfcru. 
74.  nu.  4.  Greg.  Tbolofanut,  lib.  48.  Syntag.  iur.  cap.  c.  nu.  9 .  cum 
feq. 

Proconfirmationet  huius  opinionis,cuitanquamcom-  44 
muni,  &melioribusfundamcntisfubnixx,  fubicnbendum 
puto. 

Scicndu  itaq j,tantiquitus  ita  comparatu  fuifTc,fi  quis  inten-  45 
dcrc  aliquam  a&ionem  voluiflet,  hocnon  omnibusdicbus, 
fcdcertisquibusdam,  qui  &faftidicsappcliabantur,pcrmif- 
fum  fuifie,  vndc  Quidius, 

Faflus  erit,  per  quem^  lege  licebat  agi.' 

Ethi,  aquibuspctebanturdies,crant  Pontificesminores,  , 
nam  &  a&ioncs,  &  dies ,  apud  Collcgium  Ponuticum  crant , , 
/.  2.§.  6  deinde,  vcrf.  omnium  ff.  deorig.  iur.. 

Et hx a&ioncs, cmis formulis adfti  ittx,  vcrborumcj:, can- 
celliscircumfcnptxerant,atque  adeb,  vtquiformulxgencre 
erraftet,  caufa  cadcbat,  litcm  pcrdebat,&  cadcrc  formula  dice- 
batur,quinon,vtoportuit,a6lioneminftiruit.  Late  Brijfo- 
nius  de  Verbor.  fignific.  libr.  3.  in  ptinc.  Cicero ,  itbr.ficundo  d:  Ln- 
uentio. 
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Ita  Ius  Ciuilc  habemus conftitutum,  vt  caufa  cadat  is ,  qui 
non,  vt  qucmadmodum  oportct  cgcnt ,  &  Ci  vna  fyllaba  deef 
fet^veladditacfTct,  cadebatcaufa  ,  /.  i  C.  defomul.es  impctra- 
tion.  c?c. 

Similiter,  fiquisnonimpetraflcta&ioncs,  fed  a&or  jpfc 
fcripfiffct,  obftabat  cxccptio  non  impetrataeattionij,  /.  2.  Cod. 
tod.  tit. 

In  cadcm  caufa  crat,  qui  fua  intcntioncplus  comple&eba- 
tur,  vtcaufa  cadcrct ,  extatinhanc  rcm  Ux  duodecim  tabnlar. 
fi  quis  Icgeagcndo  pluspctierit ,  caufa  cadito,/.^?.  lbidcm 
Balduinusyadl.  Romttli,  dchoc  periculo  luftinianm,  in  §.  fiqui* 
agens.  biftitut.  deaclion.  Paulusjibr.  1.  fentcnt.  titul.  10.  c?  14. 
libr.  z.  titul.  5.  § .  compenfatio ,  cr  lib.  tertio.  titul.  >Uim.  §.quo- 
ticns. 

Quod  ad  origincm  huiusiurisattinct ,  dificntiunt  intcr 
fc  Balduinus  ,  in  §.  btcc  exempli  ,  in  vcrbo  ,  rem  amittebat  , 
Inflitut.  dc  cxception.  Cuiacius,  Gipbanius.  in  dicl.  §.  fi  quis  4- 
gcns. 

46  Vcrum,quidquidfit,  tficutingcnercactionii  crrantibus, 
pcriculum  iacturae  litis  imminebat ,  ita  &p!us  percntibus  f 
&  idco  ob  hanccaufam,  a&ionis  fibigenus>cdireuspoftuIa- 
labat ,  l.prima.  ff.  de edendoy  quo  pcrtinct  /.  fecnnd.  C.  Hermogc  - 
nian.  decalumniatorib.  Quotics  inquit,  ordinarijs  attionibusa- 
liquid  petitur,idco  pctitor  cogitur  fpccialitcrjlitis  gcnus  cdcre, 
nc  plusdcbiro,  aut  eo,  quod  compctit ,  poftuletur  &c.  impc- 
trata  itaq-  formula ,  &  edita  aduerfario,  fi  is  animaducrtcbat» 
quidimmutatumc/Te,  a&or  cadcbat  caufa,  necfyllabaqui- 
dcm  mutari ,  ncc  dctrahi  formular  quidquam  potcrat ,  quas 
*  iuns  formulas  aucupationc  fyllabarum  infidiantcs  a&ioni- 
busfuftulit Conftantima in l. prima.  ficuti  &  impetrationem  o- 
lim  actionum  vfitatam  ,  Tbeodof.  crVaUmin.  inl.fcxund*.  C 
deformul.tsimpetr.  Similiterhocfummum  afperum  &  rigo- 
rofum  ius  de  plus  petitionibus  lublatum ,  dc  quo  in  §.  /cdbxc 
juidem,  Inftimt.  deatttinib.  §.  bodii,  Inftitut,  dc  cxceptiw,  Cf  ti- 

ttil. 
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tul.  Cod.  de  j>l;tsp:tition.  Huius  verb  noui  iuris  funt  Impemores 
%e;io  &  IttjUma-nuS)  qui  fccuti  humanitatcm  CUudij  Qeftarhy 
quem  ait  Suetonius  fapc  rcftituifle  a£hones  ijs ,  qui  plus  pctcn- 
docxciderant  iur eagendi ,  conilituunt  in  hanc  rcm  conftitu- 
tiones,  dc  quibus  vidc  Cuiacium,  Ubr.  duodecimo.  obftmat.  ca- 
ftLZh 

Caetcrum ,  poftquam  a£lorcdidcrataclioncm  jhoccft  fc- 
ccrat  formulse copiam ,  fupcr  qua  crat difccptandurn , non  li- 
ccbat  formulam  cmcndarc ,  quod  ius  Praetor  corrcxit  Ediclo 
compofito ,  quo  liccbat  a£tioncm  cmcdnarc,  quod  Edi&um, 
vt  JLlciatus  indicl.  l.  edita.  tertia.  numcr  qumo.  &  alij  putant , 
*  Saluio Inliano  ,  ordinatum ,  &  ibidcm  ccrtos  cafus ,  in  qui- 
bus  cmcndatio  ,  vcl  mutatio  conccfli ,  aut  contra  prohi- 
bita  6i7ct,.fuiffe  rclatos,  fiuc  vtDuaremtsy  adtitul.deedendo9 
extftimant,  poftquam  inacicm  vcntum  crat,  a£toremali- 
qurdcmendarc,  vel  mutarcpotuiiTc,  modo  idfa£tum  eiTct,. 
citracaptioncmaduerfarij ,  idque  totum  iusdiccntisarbitrio 
cofnmiffum  fuifTc,poft  formulam  vcrb  a  Prsctore  dataro  5c  li- 
tcmconteftatam ,  nihil  immutandum,  nifiaditoBratorc^a 
quo  data  crat  formula. 

H*cdciureintiquo,quodomninoadfeTcndumcrat,  p$o 
cognitione  huius  matcnae ,  fi  piura  dcfideras ,  vidc  BriJJbnium , 
de  formul.  Koman.  Imperat  fol.  mibi ,  $$e.  ibi,  aclioniigenui  ejrc* 
Vaconium  aVacunay  libr.  6  decUrat.  dedarat.  87.  cumftequen.  GV«- 
gorium  Tboloftanum  ,  libr.  ii.  Sytrt.  iur.  capit.  %:numer.  2.  cumftq, 
EtModernosInterprctcs,  a<tleg.edita>  Cod.  de  cdetido,  Cum 
autcm  hodie  vtdiclumeft,  fublataefintformuJa?, &tar»tum 
ccrta &  Iimitata  rationc,  mutatio&cmcndatio  pcrmiiTa  ef- 
fct,  cumq- magiftvatusipficognofccrccacpcrint ,  gcncralitcr 
permiila  cile  vidctur ,  vidclicet  viq;  ad  litem  contcftatam ,  & 
ita  cxaudiunt<6#.  /.  edita  ,null3  fa£ta  differcntia,  emendatio- 
nis,  vd  mutationis  ,  cum  dicl.  I.  cditam  actioncm  ,  id  cft, 
libdlo  comprchcnfam  a&ionem  ,  cmcndarc  ,  vcl  mutate  j 
pcrmirtat.- 

Vctump, 
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Vcrum,t  clariorisdoc^inxgratiadccmcndationcprirno 
vidcbimus  quam  v>q,  ad  lircm  conteftatam  ficri  p<  lL-,coin- 
munitcr  concluditur, quia  cdita  attio  futuram  litcm  dcmon  - 
ltrar,  l.i.  C.  delitiscontej}.  nondum  cnim  quisdicituragcre,fcd 
agcre  vc  lic^  l.am flitts,  i>.  ff.  rem  ratam  haberi ,  nc  quis  obhgerur 
^ppne  inftatix,  vt  ab  ca  dfcedcre  no poffit, /.  ij\  qui  obtultt.ff.de 
ni  vindic. n  c  q  etia  liseft,  antcqua  conteftetur,fcd  cotrouerila, 
/  2f  fcdctfi,  §  fiante,  •j.ff.dehczred.petit.  Necmouet,cmedan- 
tcmaudicndumnon  iflc,cumin  poteftate  eius  fit,quadovc!it 
cxpcnri,cv  rcm  dcbeat  dihgcntcr  explorarc,&  tuncad  agcndil 
proccdcre,  /  41.  qni  in  alterius,ff.dcreg.  iur.  l.purt,  5.  %.fin.  tten 
ficitt  jf.de doli  mali  w  mctuscxcept.\dcoi\;nouo  iudicio  opusef- 
fe.quiafiquiddetrimenti  rcusfentiat,  idque  actor  rcrundat, 
quxri  non  poterit  rcus  ,  /.  eumquem  temere\  79.  ff.  deiudictis , 
refundendxfuntcxpcnfxreojfiquasfuftinuit,  cum  huiusmo- 
di  mutatio  in  altcrius  iniuriam  rctundarc  non  dcbeat ,  /.  nemo 
jf.jf  dereguL  tur.  cap.  mutare.  eod.  in  6.  itcm  noua  dilatio  con- 
ccdenda,finon  fatisinftruclusfir ,  cap.  literx^.  extr.  dedilat.  &c 
hiceftfcnfus  vcrborum  md.l.  e^/f4,vcllusdiccntispermittic 
sequitas,  vti  communitcr  Dd,  ad  d.l  cdita  cxponuntjQuamuii 
quidam  cxiftimcnt,  iusdiccntis  xquitateme6pertinere,nc 
rcus  in  damno  fit,  qux  ratio  gencralis  cft,  fi  itaq^  nulla  iniuria , 
fcudamnum  intcrucniat  iurcimprobaricmcndatio  non  po- 
tcnt,  cumetiamiurisindubitatifit,admitci  rrmtationem,ma- 
ximednciniuriaaltcrius,  /.  \\.detctate,§.  vlt.  Celfus, ff.de inter- 
rog.  I.  U  f  yero,  §.  pcnult.  fi  mandauero,  ff.  mandati. 

Poft  litisverb  conteftationem,  t  emendationemc/Tc  im- 
pcrmiftam,conftituunt  lafon,  Caftrenfis , •Alciatus.in d  l.  cdita, 
&hancciTc  communem  opinionem  pronunciat  Awtintts  in 
d.  §.fin  mtmtSy  Inflit.  de  ^Aclionib.  Lcgib.  autem ,  quibus  ir  o- 
uentur,  non  puto  multum  attnbucndum-  nam  d.  I.  non potcft, 
2$  ff  f/j/W/Vw,inaliumcafumconce^taeft, cuiuslcgiscom- 
modum  cxcmplum ,  adferri  potcft ,  cx  /.  Antxus,  14.5.  yfy  fff 
dcaquapluuiaarcen.  cum  cnim  taniuinliscontcftetui,u'- co, 

quod 
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quod  fa&um  eft,  fane  damnum  datum  aut  fattum,  poft  iitcin 
conteftatum  ,  icu  acccptum  iudicium,  in  iddcdu£tum,dici 
nonpoteft,ideoqjnouoiudicio,  noua  interpcllationeopu» 
enr,  qua?  cft  fcntcncu  d.  I.  non poteft.  l.fedetfiy  fajf.  <W.  tit.  mU 
nimectiamhanc  communcm  conclufioncm  probabit,  lo- 
quitur,cnimdc  quadamdcdinatoriaexccptione  fori,  cuilitc 
contcftataprxduditur  via,  huiuscxccptionis  opponendx,  L 
ftemo,  4.  C.demrisdicl.  omn.ittd.csc.  Subftituehdx  igiturfunc 
ali-e  Lcgcs, &  putarcm hoconus fuftinere pofle, dicl. I.  Edita9 
iunclaU.CJe  litisconteft,Cum  cnim  cditio  futurae  litii fpccicm 
demonftret ,  &  nondum  orptum  fit  iudicium,  ideoq;  cmcn- 
datio  admittcnda  vidcatur,  confcquenseft,eamrefpucndam, 
litc  conteftata ,  cum  ca  litis,  iudicij,  initium  fit,  coeptum  iudi- 
cium,5cquafi  contraclusinftitutus-  d.  /.3.  §.  idemfcribityff.de 
peculto, \dzoc\;  ab  eo  reccdcndum  non  crit,quod  argumentum 
non  eft  mfrcqucns  in  iurc. 

Acccdat,quod  ferrctur  fcntcntia  fupcr  hij,quae  1'n  iudicium 
fcu  Iitcmcontcftatam,non  vcniftcnt. 

'  Et  quamuis  his  rationibus  refpohdere  conctur  VaconittsJ 
Vacuna}  Itb.  6  declarat.  decUrat.  89.  nn.  f.  vcrf.  exfupradiclis,  WCm 
Tamcnnonmoucnt,vtpatcbitaccuratius  confideranti. 

Co  mmunis  autcm  t  fupra  ditta  opinio,  procedit,(i  cmen- 
datio  fieretcirca.fubftantiaIiaattionis,  autrcm  petitam  ,  dc 
quib.  copiose Dd.add.l.edita,  fccusfinon  mutarcturcmcn- 
dationc,  rci  (ubftantia,  vcl  a£tio,  peradie£tam  aliquam  quali- 
tatcm,cuius  rciclegansexcmplum  fuppeditat,  d.  Lin  deliclis  4: 
§.fidetraf?a:  fin.  ff.  de  Noxalib.  attion. 

Pro  cuiusJ.accuratacxpIicationc,fcicndumcft,noxaIeja- 
ctioncs  non  eflc  proprias,id  eft  dircc\r,ai,fed  acccftorias,feu  ad- 
ucntitias,quasdamqualitatcs  ad  principalesappofitas,  puta, 
Actio  Aquiliae  cft  dirc&av]ux  fic  noxalis,fi  fcruus  vulncrct,vei 
occidar,  hinc  dicitur  a&to  noxalis  furti,  iniuria*,noxaIis aqui- 
lizj.fi i*re,  V)  ff.de  noxaltb.&c  t.cttm ferutts:i6.fadexbibcndiinf% 
fiitaqucfcruus  vuIncrct,tcncturdoHi:n.:«;,&quidcminioii- 

V  1  dum 
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dum,fi  fcicntc  domino,  /.44  in L  aquilia,§,  1.  ff  adl.  aquWuvt, 
fi  infcicntc  deditione  ipfius  corporis  euitabic  luis  atftima- 
tioncm,  /.  L  &i.ff.&  C  dcnoxclib.  aclion. 

Hinc  quaeritur,  in d  §.ft dctracla,  fi  quis  cum  domino  fcrui, 
quaficonfciocgcrit,  poftea  autcm  animaducrtens,  nonelTc 
confciumdcIi£bdominum,an  poffitaddcrc,  a&ioniprinci- 
pali  intcntatx  harc  vcrba .  ( cum  dcditione  noxae )  vcl  quacfti o 
vicc  vcrfa  poni  potcrit,  &  dcciditur,  in  ipfo  iudicio  fi  volucr  it , 
&ad  noxalemcaufamtranfire,  feu  fcicntiamdominiarguc- 
rc,  non  fit  prohibcndus ,  quia  hxc  qualitas  adie£ra ,  cum  dcdi- 
tione  noxx  &c.pnncipali  a&ioni  infticutae,videlicet  legi  Aqui- 
lia?,eam  no  immutat,ncc  cnim  acxio  noxalis  cft  per  fc  fubfifte*. 
a&io,  iudicium  folius noxaededitionh  nullum  cft ,  /.  6.  milcs, 
§. dcccmyi. ff. dc re iudic.  fcdcft  qualitax,quae  detrahick  addia- 
ftionipoteft. 

Hinc  t ctiam  vfu  rceeptum ,  vt additionalcs articuli poft  li- 
tis  contcftationcm  admittantur ,  Ordiiut.  Cam.  Imp.par.  tit. 
J4.  idcm  ludicium  cft,vt  poft  htcm  conreltatam,fi  quae  obfcu- 
nora  fint,dcclarari  pofIint:Cafus  5ccxcmp!um,*wc.  %.  litcr*, 
ext.de  diUt.cuxn  enim  propofitum  fuifla:ceiTaturninfoIutio- 
nepenhonum  per  cricnnium ,  &v!tra,  &  perereturcxpof  tio 
illius  adicclionis ,  xsr.  yltra ,  rcfponfum  pcr  fcptcnnium ,  idco- 
qucparsaducrfa ,  quaii  inftituranouaa£tioncdefidcrarct,  ti- 
bidari  longioresinduciasaddelibcrandum  ,  ijiqucdcncgatis, 
2ppellarctur  ad  Summtim  Pontificem ,  qui  huius  rci  nomU 
nc,  interpofitam  3ppcllationcm  rcdc  iniuftam  ,  &  mora,- 
toriam  pronunciauit,quiadcclaratioillaac"tionis  primitusin- 
ftirutac,  non  fit mutatio , qui  quid  obfcurius  petit ,  vcl  fcnbit , 
idquepoituIanreaducrfario,expIaner;non  nuncpetit,  vcl  fcri- 
bit  ,fcdpctitumiam,  vclfcriptum  fignificat,  /.  b&rcdesy  t$.$, 
fiquid ,  primo ff.  dc  tefiamcn.  ybi  dicitur,  qui  quod  obfcunus 
fcripfit  in  Teftamtnto,  foft  folenniaTcfbmcnti  cxplanat, 
non  nunc  dat,  fcd  datum  fignificat,  fi  iraque  nonmutetur 
<«mfa  agcndi,  cmcndatio articulorum hbclli  etiam  pcftliti* 

coq- 
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contcftationcm  admitritur,  dcclarando  obfcura  ,addendo, 
dctrahendo5  vcl  rcfecando  fuperflua,  Tom.qu.trto.  Sympip.tr- 
Uprim.  voto  49.  wuu.  10.  ctmfiqtim.  vt  puta,  fi  rcs  pctita  non 
fitdcfignata,  de  qua  rc  w/.  3.  C  deannaliexcept.  cap.  i.Abbate,  §. 
fecus ,  «>«  de  re  iud.  in  6  cap.  vlt.  e? penult.  ext.  de  libelli 

oblitione. 

Stmiliter,temendationi  locuseft  poft  Iitemcontcftatam, 
fi  aliud  proaKopetitumfit,  tfiqiik<ai*dtrc.  16.inflitut.de «1 
tlion.  Etinhunccafum  d.  §.  conccptumcfle  ,codcmIoci  in- 
telhgunt lafon^fim.Mynfing.num.  19.  errorem  emm  vfque 
ad  conclufioncili  cofrigi  poik,  conftat  ex  /.  errcr,  7.  Cod.de 
iurisw  facliignorantia.  Si  tamen  intcrpofita  haccrroris cor- 
rc&ione  hs  proteietur,  rctardati  Iudicij  fumptuscorrigen- 
tcm  agnofccre,  dcberc  vt  fupra  diclum ,  nc  quij  autcm  impin- 
gat,  fciat,non  quemuis  crrorcm  fufficcre,fed  talcmciTcopor- 
tere,  qui  JcuiiTima  culpa  carcat,  camq,  probandam  cffe ,  argu- 
mcnioj. pofldiuifionem^.  C de iur.vr facli ignoran.  fccundum 
Interpreres  ad d.  L  Edita. 

Qux  ha&cnus  dc  cmcndarionc  m  mcdium  artulimus,t  ca 
ad  mutationcm  rransfercnda  funt,  vt  vfqucad  lircm  contcfta  - 
tam,non  autcm  poft,  pcrmirratur.  Dd.  communiter*W.  /.  e- 
dita,  non  obftanteadie&a  foiita  claufula,  faluo  iurc  mutandi 
addcndi  &c.  Bartbolm,  Ba/dus}Sa/icettts3  Cil^enindicl.l.  edita\ 
numer.  57.  cumfcquen.  Mutationcm  vcr6  conftiruunt,  Ci  a&iol 
nc  vetcn  mutata,  alia  proponatur,  non  puro  ramen,  inrer  hos 
folum  terminos  murationcm  con(iftcrc,fi  cnim  rcs  pcrira,per» 

fona,autpetcndicaufa,mutcturmutatiocritdiccnda,  textele- 
gans  in  c.  }•  Abbate,  ibi prafattts  igitur  Cdrdina/is,  de reiud.  in  6. 

Dcclaratur  tamcn  primo,mutationi  non  cffc  Iocum,fi  elc- 
clJonc,vnius  a&ionis,  alrera  pcrimatur,  /.  p.  quodin  bxrede,§.u 
e/tgcre,  ff.  de  Tribtttoria  atlione. 

Hinc  conftituitur ,  in  caufis , in  quibus  fummatim  agi  po* 
tcft  ,  iuxta  Qementin.  fepe  ,  deyerborumfignificatione.  Siquis 
fummariumhbcilumcxhibcar,  non  poiTc,  mutatoconfilio, 

V  u   z  arricu- 
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articulatum  libcllum  profcrre,  pcr  allcgata  a  Pctro  Cilkcn.  d.  i 

cditaypo/lnu.  138. 

His  corrcfpondcnt  cdita  in  nouiff.Spircnfi  conuentione  Anno 

1600.  §.  (£$  foll aucfc  trann  dntnai  it.foi.  mihi, -69.  Tom.  1. 

Symph.par.  t.  tit.  quccft  dubiar.fol.  mihi ,      nu.  c$.  vt  lumma- 
no  libcllo  produdto ,  non  pofle  qucm  cx  poft  fa£to  ctiam  an 
tc  litis  conteftationem ,  articulatum  Iibellum  offerre. 

Sccundo,dccIaratur,  nonhabcrclocumina&ionc  incptc 
inftituta,  fcu  Iibdlo  incpto,  BmhbiuSycyDd.addJ.  tdita,V.G. 
[\  actio  inftituta  non  compctat,cxcmp!um  in  legchabcbat.  \$.ff. 
deinftitoria  aclione^  I.  r.  ff.fi  menforfalfum  eSt.  tap.  examinata,  \<$. 
ext.de  iuditits:  Exiftimarem  tamen,officioiudicisincumbcrc, 
vt reum  abfoluat,  ab  obferuatione iudicrj,  faluo  iurcaptius a- 
gcndi,nam  ctfi  incpta  a£tio  fruftra  inftituatur,  l.fideiuffor^  i.ff. 
de  negotiisgeftu>v\on  tamcn  confumitaptam ,  &  negotio  con- 
ucmcntem  a£tionem,/,  cumindcbitum>  57.  §.  Credttor,  1. ff.de 
tondiflione  indcbiti,  Clcmcn.  vlt.  de  appcU.  Text.  notabilu  w  /.  Ba- 
bius, ^o.ff.dcpaclis dotal.  ibi.  Itaque placuit, cumab ca pctitio- 
ncabfolui:  nulla,cxhacfcntcntia,  fa£ta  dcrogationc,fidci- 
commiffi  pctitioni ,  quam  iurc  haercditario  pcr  fiham  hacrcs 
vxorisMaryllus,  in  partedimidij  habcbat,ideft,tcumMa- 
ryllus  totam  dotcm  a  filio  hsrcdc  foccri,fratre  fcilicet  mulic- 
ris  cx  vi  pa£torum  dotalium ,  in  ftipulatum  deduclorum  pc- 
tcrenoh  poffit,  pofTetamenmaritum,  expcrfona  filiaefuae, 
qux  matri  haercs  ex  parte  dimidia  extitcrat,  dimidiam  partem 
dotis,  pcr  fideicominiflum,  mulicri  rchctae  pctcrc  ,quam  fciL 
matcr  dcccdcns ,  in  filiam  tranimifcrat,  quae  filia  iuiTu  Patris , 
adcundo  matcrnam  harrcditatcm ,  vna  cum  fidcicommiflo, 
Patri,  iure,  patriae  potcftatis  acquificrat. 

His  itafubdu£tis,rcliquum  eft,vtargumentis,pro  prima  o- 
pinione  adductis,  fatisfaciamus,  Qpibus  partim  fufficicntcr 
rcfponfum,cx  fupra  di£tiscoIligere  cft. 

Ad  §.  fi  minus  &c.  quod  attinct,  t  non  admittcnda  vidctur 
[olutio FnhinchHb.iL  controu.  tap.  ^2.  infitu  cjryj.infin.  in- 
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telligendum  cuni  j.  dc  noua  petitionc,vd  potius  dc  camula- 
tionc,  nam  fi  noua  petitionc  opus  (it,fuper  hac  nulla  fa&a  cft 
litii  contcftatiOjiguur  ca  repctenda,quare  non  erit  idcm  iudi- 
cium,fedaliud. 

Sccundo,altumfilcntiumde  cumuIationc,cumneccxver- 
bis,  ncc  cx  mcntc  Iuftiniani,quidquam  dc  ca  colligi  poflit,nec 
ibidcm  (iudicium)aecipiendum  proloco,  in  quoiusreddi- 
tur,  nam  quamuis  iudicium  ita  accipi  conftct ,  cap.  quanto,Qxt. 
de  iudiciisj.  9-fi fine>  §.fi  defenfor  4.  ff,  de  interrog.  cum  verba 
rcpugncnt. ; 

Quarc  diccndum  vidctur  ,  fi  quis  intcntionc  fua  minus 
complcxusfuerit,  quamdcbcbatur,  iudiccm  poflcin  codcm 
iudicio,id  cft  poft  litis  contcftationem,cum  proprie  iudicium 
a  litisconteftationcinc:piat,  /.  lf.  amplius.ff.  rem  ratamhaberi9 
cap.fom^deyerbor.  fignificat.  aduerfarium  nihilominus  in  rch- 
quum,cxeadem conftitutionc  Zcnoniscondemnarcidq-  fi- 
nc  vllacmendationc  Iibelli,  vtcundcm  §.intelligit  GilJ^n.dJ. 
edita,  w«.-lo8.  cum  feq. 

Pro  refolutione,  t  /.  cumfundam,  §  fin.ff.  de  vi,  cfvi  drmdta 
c^fvdiccndum,agcntcmreivindicationc,  poftcmutato  con- 
filio,  &pcndcntciudiciocxpcdiri,idq-5  itain  interdictiscom- 
paratum  eiTc,  /.  naturaliter,  §.  nibilcommuneyff.  deacquir.  pojfejf. 
cap.  pafloralis,  ext.  de  tui/a  poffejf.  ejr proprict.  cap.figmficauerunt. 
ext.de  teflib.  l, 

Necobftat,  Ci  obijciatur,  viaquamelcgifti tibi  pateat,  Lfi 
mulier,  V,  §.fix,ff.  quodmetus  Cdu/a  cV.  . 

Deinde*  fibiimputct  quodl. C,  confilium,;;;/. z^.hqui 
deftinduit>ff.  de  rei  vindic^fccutut  non  fucrit. 

Tcrtio  dutben.  qui  femel  C.quomodo  ejr  qudndo  iudex  zfc.  non, 
inqudm,  hxc^Tiouent.  Quid  cnim  fi  quis  agat  rci  vindicationc, 
ac  fi  non  polTidcrct ,  cur  non  Iiccbit,  iurc  fuo  melius  cognito, 
tantisper  dilato  iudicio,  interditto  aliquo  experiri,  Cumdnus, 
Ferretus ,  dddicl.  $.  nihilcommuneefc.Cuidciu&Jibr.y.obferudt, 
cap.  38. 
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^7  Nccquidquam  t  facit  ad  propof  :um  d.  autbcn  quiJcmclM  - 
ddicct  inftitutam  aclioncm ,  qucm  profequidcberc ,  aliud  e- 
nim  crt,ddiftcre,id elt  hci  rcnunciarc:  /.  deftitijfc^  io.ff.de  tudi- 
f/Vi.aliud  vcrb  cognito  crrorc,  vel  ponderataprobandidif- 
ficuitatc ,  qux in  vnaa&ione  vcrfatur ,  non  itcm  in  altcra ,  vri 
patctin  yz\\lox\0)  L  cumrcs  11.  Cod.  dc probation .  fi  conteratur 
cum  poiTeiTorio,  d.  I.  qui  deftinauit^i^  ff.  de  rci  yindic.  ad  aliam 
tranfirc, qui  cnim  pctitorium  diffcrt ,  dum  pOiTcflorium  exa- 
minatur,  nondeliftit,  non  rcnunciat  Jiti,fcd magisiuniuo 
confulcrc  vidctur ,  proptcrcommodum  pofleflionis ,  §,  com- 
modum.Jnftitutis,  dc  intcrdiclis. 

Ad  /.  4.  iuntl.  I.  4i.fi  quo,  ff.de  petit.  bared.  Prodiuis  cxpc- 

fj  dicndae difficultatis  crit  ratio ,  t  fi  animaducrtamus,  id  natu- 
ram  motse  a&ionis  conciliarc  ,  cumin  petitionehocredita- 
tis ,  aparteaftoris,  hocpotiflimum  in  confiderationcm  vc- 
niat,  anipfchaercs  fit,  aparteautcmreipoflelTor,annon,fi 
attor  declaretur  hsercs  a  iudicc ,  quo  ad  vnam  rcm ,  co  ipfo , 
cenfctur  haercs,quo  ad  alias  rcj,ciusdcm  naturx  &  gcneris,co  ■ 
dcm  iurc,  ab  aduerfai  io  polTcfTas,  hinc  ctiam  fit,  vt  fi  aftio  coe  ♦ 
pta  fit,cum  co,qui  rcucra  co  tcmporc  nihil  h^reditarium  pof-  " 
iidcrct,durantctamcniudicio,  rcs  haercditana  ad  eumpcruc 
nircntjCasrcftituerctchcatur,  pcrfcntentiam  ,exeodcmiu- 
-dicio  latam ,  /. dccima oclaua,  itcmyidcndum ,  §.primo.  jf.de />e- 
tit.  bared. 

Hxc  cadcm  ratio  re&e  confiderata  cfficit,  vt  reftituenda 
fltaclori,  non  rantum  illa  rcs  rmeditaria,  dcquainfpccic  , 
&  nominatim  liscontcftatafuit ,  vcrumetiamilla,  quarpolt 
litis  contcftationem  ab  aduerfario  pofli Jcricoepta  efiV  quia  ct- 
iamin  mdicium  dedudta  ccnfctur  ab  initio  ,  curnfitidem 
ius ,  cadcmq-  caufa ,  omnium  rcrum  haercditariaftim,  codcm 
niodo&iure,  abaducrfario  poflcfTirum,  fltquc  ilia  adiudi- 
catio,non  piopterpctitioncm  vltcriorcm,ab  a&orc,  pollli- 
tcm  conteitatam  inftitucam  ,  fcdprcptcrnaturama£tio..us 
mota^ 
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His  ita  cnuclcatis ,  manct  firma  &  rcctpta  fcntcntia,  c 
mctidari  vcl  mutari  in  primo  iudicio,  antc  ludicium  accepcu  , 
fcu  lircm  contcftatam  poiTe  libcllum,  poftca,talem  muratio- 
ncm,  vcl  cmcndationem  improbari,certis  tarnen  quibusdam 
additis  declarationibusde  quibus  fupra,  &  Dd.  recitatis  locis. 

Nunc  quid  obtincat,in  caufa  appcIlationum,fcu  fecunda  in- 
ftantia ,  lnquircndum. 

Communiter  concluditur ,  t  in  iudicio  appcllationum, 
ncquidcm  antelircm  conteftatam,cmendatronilocum  cfTe, 
Alciatus ,  lafon ,  Gil^en.  ejr  &Uj,  in  dicj.  L  editd,tiit.$2.  qux  opinio 
proccdit  in  IibcIIo  primxinftantix  porrcdto,  Iibcilus  cnim 
Appcllaforius  cmendari  potcrit ,  modb  non  transformet  ca , 
quse  in  primo^bello  comprchcnfa  funt ,  quia,  vt  infta  latius 
videbimus,appcl!ar:onaturam  litisnon  mutat,  Scqualis  cft 
libcllus,.incaufapnncipaJi  talis  cxhibendus  in  caufaappella- 
tionis,  &  noui  articuli  dcpendcntcs a  vetcnbus  ,  &  facicntci 
ad  caufani  admittuntur ,  l  pcr  b*nc,de  quarefuprj,  Cdetcmpor. 
dppell.  Rulant.  de  Commiff.par.  UL  L  dearticulu,  cdp.J.  num.  10. 
vbi  hocexcmplo  Camcrali  illuftrat. 

Quinto ,  t  fecundum  hxc ,  qux  diximus ,  appcllationem 
rcponerccaufam,  lneumftatum.quocrattempoiclitisccn- 
tcftationis,  infertur,poifcaduerfusTcftcs,quorum  publicatio 
fa&acftin  primainftantia  ,  qucm  txccptionesprcponerc  in 
fccunda,  aliosqucdcfcttusobijcere,  ad  lliorum  teftimonium 
cIidendum,itafcnfit^/o^rt?>/  cap.  1  inVcrbo,pcr  /entcntiam^ext. 
deexcepiion.  cui  fubfcripfere, Panorm.  Fclin.  ejr  ahjibidcm. 

Sunt  tame,tqui  contrariu  ftatuat,vidclicct,in  appcllationis 
caufa,  reprobationcs  Tcftium ,  in  prima  Inftatia  omiiTas,  non 
cfteadmittcndas,  excoquod  ideoconcedaturpublicatio,vt 
f  uper  Tcftium  d:&is  difputetur,vt  ait  Summus  Pont.  in  c  .15  in 
cfiufis,  ext.  de  Teftib.  quarc  fi  quid omiiTum  ,  ipfi  imputandum 
fit ,  maxime  data  tacite  vclcxprefse  dilatione,  ad  rcproba- 
tioncm  Tcftium  3  quarc  cum  intra  dilationcm  fibi  datam 
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nonobiecerit,contra  Tcftes,  admittendusnon  vidctur,  cum 
finita  dilationc  fit  cxclufus  prior. 

Prior  tamen  opinio  t  fumma  aequitatc  fubnixa  cft ,  quid  c  - 
oim,  fi  pars,  coritraTcftcs,in  prima  inftantia,nihil  fciuent,  &c 
dcmum,  in  fccunda  cognoucrit,  ipfosfubornatos  fuifle ,  argst. 
I.YJ.  §.  S.yuairiturinfin.  ff.de  adulterih.zut  obitcr  obie&xfuc- 
rintexceptiones,non  autcm  probatx,his,&alijscircumftan- 
ti)s ,  &  rationc  legis ,  per hancy  ponderata ,  C  de  tempbr.  appcttat. 
bcnignius  vidctur,  obijcicntem  contra  di&a  Tcftium,  in  iudi- 
cio  appellationis,rcpellendum  noncfle,  videatur  Couar.praft. 
quaft.cap.  18. 

Quintus  effc&us  t  appcllationis  eft,  vt  ca  intcrpofita,  om- 
nibusapcriaturvia ,  quibus  grauamcn  iilatumcft  ,itavtnon 
Opusfitalia  appcllationc, ^itg.l.  cumynt/s,  xi.ff.  derebusautho- 
yit.  iud.pofiid.  I.  cumapudveteres,  Cod  eodtm  ,  /.  tjuod  autem  6.  §. 
fciendumfi.ff  qu&  infraudem  Credhur  I,  is  ;!ii>f.§.fipluresiL.ff.y$ 
in  pofejf  lcgator.Ct. 


lationiadhaErcrcpotcritietiamil  non  appcilaucrir,  &eiusdcm 
interpofitam  appcllationcm  profcqui,  licct  vidus  transcgcrit, 
vcl  a  lite  rcceflcrit,  /.  ab  executore,  4.  §.  z.  alio,  cnm ftq.  I.  afenttn  - 
tiOi§.l.fedetfi>cumfeq  Jf.hoctitul.  quia  non  dtbecalterutriua 
collufionc,pa£to,autincrtia,alteri  iuscorrumpi,  l.  fipariter, 
$.jf.  de  liberalicaufa,  dc  qua  rc  fupra  cap.z.d\€t\im  cft.  An  autcm 
tcftes  addcrc  poffit  illis ,  qui  a  principah  addu&iiint,  vidcatur 
Couarr.pracl.  quafl.  cap.  13.  Gail,lib.  i.obfji.  num.  tf.  Rjtlant.  ce 
Comm  \jf.  tib:  f  de procejj.  poft  tradition.  cap.  o. 

.  Exhitfequitur,  tcrtium  citari  pofle,  licennprima  inftantia 
hon  fuerit,  vt  in  caufa  appellationis  ius  fuum  dedicat,  vt puta. 
Creditorcs  in  primo  iudicio  omitfi ,  in  fequenti  citari  pote- 
runt,prouta  fcntcntia,  contra  ipfos  lata,  appcllarc,  &aliorum 
appcllationiadhairercpoflcnt.  Uuthorpraiud.Camer.  in  vcrbo, 
appellatio  wgcnere.fol.  18.  vcrfic.  «ppeUatioregularitcr crr.  oc  in 
VCrbo,  appeUatiQniidefeWQXfc.fQl.  50.  ycdappcilai^dcuQlurt  rc- 
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regulariter  esc.  vbi  aliquot  prariudicijs  hoc  comprobat,uc  &  fi- 
dciufTorcm  rco  principalictiam  rcic£to,  pro  fuo  intcrcHc,ap- 
pctiantcm  auditum  fuiflc,  in  quadam  caufarefert  Rulanm,  de 
Commijfpar. lib. 8. dcprocejf.iud.  interrog. cap.  13.  M.  16.  vcr- 
(icfi  non  dominus  zfc. 

Appellatione t  itaque intcrpofita,  omnibus via , &  nedutxt 
appdlanti,  fcd  etiam  appellato,  apcntur ,  appcllanti  quidcm, 
vt  ctiamjfi  ccrtam  caufamappellandi  dixent,  liccat  ei,difccdc- 
re  ab  hac,  &  aliam  allcgarc,  qmbuscunque  modis  potcrit,pro- 
fequi  prouocationcm  fuam,  facilitaseifit,  in  agcndo,  etiam 
aliam  caufam  prouocationis  reddcrc,  Te*t.notabilis}in  l.  \  fcie, 
quccfitum ,  §.fin.quidtrgo\jf.  boc  tit.  i.  eos6.  §.  \.fiquia\L  $7.  in 
§ferendis  infinJ.  ty.  ampliorem ,  §.  1*  C  boctit.  c.  4.6.  conftitutis, 
ext.boctit.  &  nouacapitafeunouxaffertionesdependentesa 
dcdudtis,  in  primo  iudicio,  admitrantur,  l.pcr  hanc ,  C  detemp. 
gppell.  cap.fraternitatis,  17.  ext.  de  te/}ibus,Ordin.  C4m.Imp.AugH* 
flcc  conftituta  Anno  \c  00.  fol.mibi^  verf  iftacfjrttate  foll  ttfftj 

anbcm  u-  Ordinat.  Cam.imp.par.i.  tfc&f.  jfmfatta&fnc. 

tum feq.  adco  vi  etiam  fupplctorium  iufiurandum  petendi  dc- 
fcrri  poflit,  in  caufa  appcllationis.  Codex  Fabr.  lib.  4.  tit.  1.  defi- 
nit.  xy. 

Et  hoc  cft,  t  quod  dicitur  in  f oro,  appellationcm  iuftificari  66 
poflc.ex  nouis  caufis,  fcu  probationibus*  fcu  vt  alrj  loquuntur, 
non  probata  probari, & non  dcdu£ta dcduci  poffc,  ex  d.  l.per 
h*nc,  quodcb  producitur,  vtin  iudicioappellationis,  rciecta 
in  priori  rcpeti  poflTint,modocaufa;principaIi  praciudiccnt,& 
grauamen  reuocari,Iicct  ab  eo  non  fuerit  prouocatum,fccun- 
dum  diftin£tioncm  cap.  vlt.  boc  tit.  in  6. ef  clemen fin.  eod. 

Quod  declaratur,  t  non  proccdere  primo,  nifi a  tali  graua-  &j 
mine,appcIlatio  non  fucrit  admiffa,hoccnim  pcrappellatio- 
ncm  a  definitiua,  reparari  non  potcrit,  Mynfing.  cent.  i.  obf.q). 
quod  ibidem  mcmoria:  coromcndaodum  refert,  idcmiudi- 
cium  eft>fi  commodc  in  prima  inftantia  deduci  &  probari,fcd 
id  pratcrmiffuifl  diffcrcnds  &  protrahendae  litisgratia,vtap- 
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pcllans  audicndujnon  fayTex.cUgans  ind.  \.ptthdnc,\.  innrcrZ 
bis ;  Probationcj  tamcn  illo  quidemdefucrinttcmporc  Scc* 
LdttceiottuSydcdttetttdtis.par.ycap.  17.  m.  f.  RkUntus^de  Com- 
tnijf.ltb.  1.  inpun&o  Commifio; cap.^infist.  vbi  rcfert,  in  qua~ 
dam  caufa  ita  notatum  fuiiTe. 
6$     Tcrtio  dcdaratur,t  vt  appellatio  cx  alij*  caufis  iuftificari  poC- 
fit?/pccdat,  in  appellationibu$,a fententia dcfinitiua,vei  inter. 
locutoria  vim  dcfinitiux  habcnte,communiter  Dd.  ipd.  l.per 
hdttC)  C.  de  temp.  dppeU.  Mardnt.  p.vr  6  hoc  ttfc  n».  i^o.er  1 70 .  0jv 
dinat.  Catn.  Imp.  conflit  R&tUbonec  *Anno  IJO7./0/.78.  verf  ^tfrtt 

(ou.OrdCdmJmppdr.i  w.33  S./^n^ fcil iit  fi>?cfccn  facfcrn  :c 

Excipiuntur  tamen  primo,  appcllationes^on  fcrn  3(uf?F 
fjtfg/  Ordin.  Cam.Imp.par.  z  tit.  6* 

Sccundo,  caufxfpoliorum,  Qrdin.  dtpdr.  t.  tit.  8.  $.  <2Bo<&* 

t>(t  fccr  33fclagk 

.  Terti6,caufa;modcrationum,vtdcc)Rimro/»ii«a7iW^.^aw. 
m  66  §.  ibamitabttkti  jf  nitff  !f fiL  mihi,tfi.ib\&a$X}OP 
fo  ficf)  bc fdflmbt  6ff?nD  /  frtnr  tingtbta^t t  grauamina* 
fampt  bataufj  rrfoffltrr  Cfrfuttttgun^/  an  frnrnortm/ 
ta  Wr  wutotumb  frurcfcmofcfratorin  nnrejctontfrq^te» 
fcfefoffr  n  tjtnfcrrfrgf /  fofbrrr  Kcfrfttgr  an  tmfrrm  .ftapff  rfip 
cfecn  C ammfrafrtcfct/fampt  fcmc  r^fummawfc^fn  prr  ttteft/ 
(fcoct)  o$n  rmta  ncttjcrfcrfcfctthrorn  rmftifrw^  tfcrrttVf* 
juuor  brn  modcratorib.  filit>rac^f/ )  «r rfcfcf^rmhingr  ic 

&  ratio  codcm  loci  rcdditur  in  fine,  «Oftftll  fo  t>rr  2fypf  tfont 

>»fftr6rtngungfftnr^ 

(frfiluttaung  ctwae  crfafl/wrfaumptvcfefr  ntofcgrn/ 
fofcfcce»  f>t  r  r  ;r}meff  f  ty?  $u$utncflfWn 

{p.  Extra  hos  cafus,tappcIIatio  a  dcfinitroa,aut  interlocutoriij 
habcnte  vim  deHnitiuac,cx  nouis  probationibus  iufttficari  pja- 
tdktd.LJcio  %.§.fin.ffJmtit.  cumtjmihb.  fupcrhjjaddu£ci$. 
Neciniprobatur,  fi  rnacaufaappcllandi  probabilis  doccatur,. 
lAppcUanti,  vy§  prlmo.f.  hoctitui  modo  fuperrcpetita  &dc  - 
duda ,  in  caufa pnncipaij ,  producaotur,  0:  .tcndant  ad  riflt»- 
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riattl  caufae  dcuolutae ,  RuUntus  de  Commitfariis,  part.  $  /ibr.S. 
de procejf.iudic.  interrog.  numer.  $2.  verficul.  /  agatur ,  vbi  hoc 
praeiudicijs  confirmat ,  nam  vt  faepiusdccantatum ,  iudcxap- 
pcilatioms  non  habet  iurisdi&ioncm,  nifi  circa  agitata  in  pri- 
ma  indantia,  Mindanui^  libr.  tertio,  decontinenttacaufat^  capit. 
rpHdecimo.itumer.  42  55-.  necetiatn in  kcundam  inliantiam, 
piusdeduclum  ccnfctur,quamin  prima*pctitum,  cx  caufe  ra- 
men  continentia,  res  de  qua  in  pnmo  iudicio  nihil  d  iftum  i  n 
cau(am  appclUtionistrahi  potclt,vt  exempleidiiluftratM*- 
danus  dicl.  libr.  tertio.  cap.tertio.  numet.  27.  alias  fuper  noua  re 
allegata  ieu  produ&a  non  rccipiuntur,  Ordinat.  Camer.Imper. 
Ratisbona  conltif.  Unnu  1C07.  fol  mihi^  vcrf.  @0  CttVCI*  ne- 
tt)t*  IC  &  Ordin.  Cam.  Imp.par.  tu. §,  33rU>  foH  ttt  fofcfjM 
&atfim It  in yfo.ficuti  nec alia a&io:  Appellatio  enim  t  natu-  70 
ram  1 1  tis  non  mutat,&  qua?  in  prima inftantia  mftituta  fuit,ea 
attendenda  in  appellationis  inftantia,  RuUnt.  de  Commijfar. 
.  par.  \.Ub.  9  deremedcon/eruand  rer.  acquifit.  cap.  16.  mm.  f.  vbi 
hoc  in  quadam  caufa  obferuatum  rcfcrt. 

Exhis,  t  quod  iudexappellationisnon  cognofcat,nifide  71 
co,dc  quo  cognouit  iudex  principalis,  Jdaran.  hoctit.  num  irfj. 
tom.  ^.Sympb.par.  U  *oto,if.  nu.  J6.  cumfeq  &  >oto  46.  nu.  y. 
cum  feq.  ricc  fc  intcrponcrc  dcbeat,nifi  dc  his,de  quibus  adcum 
pcrappcllationemiurisdi&ib  fucritdcuoluta. 

Dcducitur  primo  ,appcllatione  ab  cxpcntistahtum  inter- 
pofita,  iudicem  appdlationisnihilin  negotio  principali  con- 
ftituere  poiTe,cum  is  dc  eoduntaxat,  fupcr  quo  aditus fit,  pro- 
Boncict,  CodexFabr.  iib  7.  tiuxj.defin.  4C. 

Sccundo,  t  vtfiquisnonfccutusconfilium  /.  C.  Caij,ink  yz 
qui  dejlinauit,  24  ff.  de  rei  vindicat  inftituerit  rei  vindicat: 
cum  aliquo  interdi&o  poiTitcxpcriri ,  vi&us  in  caufa  pro- 
prictatis ,  apudiudiccm appcllationis ,  nonpoflit  fufpcn- 
k>  petitorio  poilclToriumintentare,  cum  per  appellarioncm 
deuoluatur,foIuminlhntiaiam  inchoata,  neciudcxappcr- 
lationb  dc  his  ,  qux  cicra  caufam  appeliationis  pomgun- 
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tur,  non  cognofcat,  vt  infrahtiusdeofficioiudicisvidcbi-r 
muj. 

Denique,  adduci  potcrit  Qement.  vnica ,  de  caufa  poffefiionU  , 
&  proprietatitjhi  confcqucns eflc  vidctur,  in  alrjs  contrariutn 
obferuandum5cumidprocedatin  odium  fpoiiantis. 

Et  quamuis  rationcs  quardam  vrgcrc  vidcantur,quia  in  pri- 
mo  iudicio,  ctiam  litc  contcftata ,  lufpenlo  pctitorio,  pol  ic  f- 
forium  proponi  poffit, /.  cum fundum,  §.fin.ff,deyi ,  ejr  >i  *r- 
wat a}  l.  naturaliter,  § .  nthil commune,  jf.  de  acquir  pojjejf.  cap.pa- 
ftoralisy  f .  ext,  de  caufa poffeflionis>fcu proprietatis,  Appellatio  au- 
tcm  rcducat  caufam  ad  tempus  litis  contcftatac,  vtfupradi- 
clumcft.. 

Seeundo,  perappellationem ,  concluilonemin  primo  iu- 
dicio  fa£tam,  ccnfcn  fufpcnfam ,  nec  cam  abftarc  in  caufa  ap- 
pcllatjonis,  idcoqjfulpcofioncm  pctitonj  ricri  pofle,ita  Ldn- 
celotw,  deattentat.  cap.  23.  nu.  C2.  cum feq. 

Tci  tio,  quod  eadcm  ratio.  mihtct  in  iudicio  appctlationis, 
quxinprimo, 

Denjque,quodiudexappcIlationisfuccedatiudici  prirno, 
vt  omnia^quxprimoiudicifjciendaincumbantJpfcpoiH^ac 
dcbeat,  arg  cap.  cum  loannes,  ext.  de fidei  injhum.  Quamuis ,  i»- 
quam,h\%  rationibus  iuadcri  vidcatur,appcllantcm  ddato  pcti- 
torio,intcrdi£toaJiquopoiTccxpcriri,  tamcn  re&eponderarc 
nonidcm  confcqucntur,idcnimconciliatnaturaappellatio- 
nis,vtdiclumeft.  Sitamcn  poiTciToriumin  caufaappcllatio- 
nisvcntiIetur,ctiamibidempctitoriumtraftaripoiTe,  rcfcrt 
^Author prxiud  Cam.  in  vciho^aftionttm  iumuUtio%in princip.foL 
6,  vbiin  hancrcm  pnriudicium  adfcrt. 

Et ha?c dc appcllationibus a  definitiua,  vcl  ab interlocuto- 
riadcfioitiuaevimhabcnte,  quatenus  cxprionbus,  vclnoui* 
caufisiuftificaripoffint. 

Sin  autem  quaftiofit  tdcinterlocutoriafimpliciappclla- 
bili  tamen  deiure,  tuncex  ijsdcm  a&is  luftinVanita ,  fcu  li  cct- 
tam  appcliandi  caufam  quis  dixcut,hac  forma  obftnttui  crit, 
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vt  aliam  allcgare  non  poffit ,  Ctemen .  AppeUanti,  hoc  tituL  quod 
comprobat  Ordin.  Cam.  Imp,  Ratnbona  confhtuta \Anno  ifoj. 
fiL  mihi,  78.  §.  ^Qtlt  ttltvdtlC.  Ordinat.  Cam.  ImfifdKZ.  tit.  29. 

§.  2.  yjfoabaruAbitanffftfyn/  tofittiftlbtnaupanum 
■SJrfacfjf  n/  mdjf  ma$  fft*  c^tfmtgcc  m*  rt>r  n/  NoulfL  spiren. 
tonuent.  Anno  1600.  §.  tfacfj  m  nwl  tn tmfcrcr *r.  /»/. 

769.  qubfit,  vt  kbcllandi  faculras  Koc :  cafuoonconccdatur, 
fcdfolummbdbinftrumcnti,  vclfchcdulaappcllationiarepc- 
titio,  OrdimCam.  Imp.par.  $.  w.  $L  & 23nt)  fo  ff  rfrt  t>on  Ctncf 
*f.  &  cxprcfsc  d.  §.  J^C^Drm  mal  IC.  Procuratonbus  intcrdiT 
citur,nc  tcrminum  ad  libellandum  pctant,vel  pctitum  admit- 
tant.. 

Porrb,  qux  de  iumflcatione  caufarum ,  in  appcIIationibus,\ 
ab  interlocutoria  fimplici  appcllabili  tamcn  dicta  funt.rccipi- 
unt  aliquas  dcclarationcs. . 

Prima  cft,  t  vt  quidcm  probationcs  cx  alia  caufa  profcrri  no  74;. 
poflftnt  ,  fedre£tenoua?probationesfupcrantiqua  caufacon- 
ccdantur,  ita  Marant.par.  6.  hoc  tit.  nui  164.  vbi  Cynum^gloff.  in  - 
hanc  rcm  allcgat ,  idque  memoria?  commcndandum  cflc  de- 
praedicat,  itaqucnon  nouos  articulds,fcd  fupcr  prionbus  arti- 
cuhs,  nouas  probationes  rccipi  potfc ,  quod  difplicct  Bendcro , 
de  reuifionib.  conci  16.  num.  17  ef  20.  Et  f  acit  Ordin&t.  ef  nouifl 
Spiren* conucnt.  rccitatis  locis,  Ci  tamcn  faculrasantca  pjoban  - 
di  prxccpta,aut  non  admifla  cflet,  vcl  de.nouo  fupcrucn./Tcnt, 
nihilquc  imputari  poffiti.  cur  in-  primunviudicium  dcd u&x 
non  fincetiam  cx  nouis  probationibus,intcrlocutonam  iufti- 
ficari  poflc,  tradit  Bcnderus  d.  loc.  m.  20..  Gttuetut  ad  Gail,  concl. . 
118.  conftd.  L\ 

Sccunda  dcclaratio  cfti  t  fccundum  Marant.  d  loc.  nu.  169  7? 
i)  i  fi  intc  rl  ocutoria  co  n  r  i  n  ea  t  da  m  n  unv  i  rrcpa  rab  ?  I  e. 

Pro  cuius  confirmationc  pondcrarr  potcft,  L.  ante\  i.ff.  de 
appell.  recip.  iuntla  l.  3.  ftiof§.  ylt.jfiboc titul.  cum  cnim  dc  lurc 
Guiliabintcrlocutoriaappcllannonpoillt,  mfi  talc  graua- 
mcn  contincut ,  quod  pcr  appcliationcm  a  dcfinitiua  rcparari 
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non  pofllt ,  iuxta  communcm  &  rcccpfam  Dd.  opinionCrny 
&  d.  §.  vlt  aperte  caueatur,appcllann facilitatcm  cfle,  in  agcn- 
do,ctiam ahatn  caufamappcllationisrcddcrc,  abturdum  vi« 
decur ,  fidcfinitioncm</.  $.  vlt.  adfolasdcfinitiuasfententia* 
.  rcftringcrc  vehmus,qux  tamcn  declaratio  impugnari  videtur, 
,  non  quidemca  ratione,  quod  inanis  eflet  Dd.  difhn&io,  tnter 
dcfin  1 1  i  uas  &  interlocucorias  fententias ,  manet  cnim  quo  ad 
intcrpofitioncm  appeliationis,fcd  quod  cx  rccepta  cotn  muni 
Inccrprctu  (ententujn  appcllationc  permiila^ab  intcr  locuto  - 
ria ,  ex  alij*  caufis,  grauamen  rcgularitcriuftincari  nonpotlit , 
Canonifta,  incap.  vtdcbitu*,  m.  cap.  cordi,  Qemen.  &ppclUnti,hoc 
tit.de  appeU.quodOrdinat.  Camer.  Imp.  confirmdtur,pdr.  r  tit.  18. 
§.fin.  iunclo  tit.  29.  §.4.  $53$  itfrcr  K •  EtOrdinat.  Anno  1507.  §. 

■2jnt>  mcrcf  HfoL  708.  ,©an  ntcfet»  nwce  mag  nn^cbractjc 
tt>c  rt>c  n/necfc  £um  vttDrrrtcftt/nccfj  $u  brfrfttgtingfo£  Jjan* 

H.nam  paflim  ftatuitur,in  appcllationibus  recipicndts  ius 
Caefarcumfcryandum,quo,nificontincantgrauamen  irrepa- 
rabjlc,rccipi  vctantur,cr  d.  §.  4cxprcfjecaucturhiscafibuscat 
iuluficandaseflcca:  caufiSjexprclTis  in  appcllattone. 

*Scqucnjh*ctcrtiadcclaratio  tlubfirtercvidetur,  vtinter- 
pofitaappellatione,  abinterlocutoria,ctiam  non  exprcflum 
inappcliationeadfcrri  poffit,fi  idquandocunquccxphcari  aut 
offcrri  potucrit,v.  g  fati  jdatio  in  priori  iudicio  omifla,in  cau- 
(isappcllationumoftcrripotcrit,  adhoc,  vtnunciationoui 
opcns  remittatur  ,  ita  in  Scnatu  Sabaudiae  dciinitum  rcfcrt 
Codex  Fabt.  lib.  S.  M.  f.defin.  X. 

Quid  fcnncndum  fit,  t  in  appcllation ibus,a  grauamine,an 
aIi*caufxdcducipofTint,dubitationis  cft,nam  Rnlanupxr.^ 
iib.  8.  cdp.  i$3  nu.  4  6.  vci  f.  fi  hon,  an  poftea  &c.  refcrt,aliam  ec- 
iamnondcdudtamattcndi,  vbi  idprxiudicioconfirmar,cy* 
Autbor praiud.  Cam.  in  vcibo,  appcUatto  cxtratudicialnfol.  ij.  cx 
nouacaufaiumficaripofle. 

In  contrarium  vrgct  d  Clement.  dppeUanti^Ordindt,  CamJmp. 

fdr.  2.  tit.29.  §.  yBoaUtvonanbum  Jntctiocmrknvi^ 
>SifcfctPcrungcn  ic.  Supra 
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Supri  diclum  e(r  ,  appJIationcmintcrpofitamrcfolucw- 
fcnrcnciaiii,  &  onu>ibus  viam  apcrirc ,  quibus  grauamcn  ihV 
tum  fit. 

HincfiobfjcraturCrcditorijtincaufaappcIIationiiaudicn-  78 
dum  non  cfle  ,  quia  ius fuum  ab  illo in  primo  iudicio  dedu- 
flumnon  fit,  nihilommus  tamcn  corim  iudicc  appellationis 
dcdticipotcnt,irainterministradit  jiftnM,inTratt.  deexec*- 
tion.§.  7.  cap  88.  ncc  non  tcrcium  appeilantcm,&  appdlatum 
vtJ  pciTcbencficioappcliationis. 

Dc  fupcnoribus  cum  di£tum  fit,dc  AppeIIato,quatenu*ius 
fiium  dcduccrc  po  ilit,inquiramuj. 

Et  quamuii  t  appcliatumpctcntem  reformationem  fcnte-  79 
tigaudicndumnoncllcexco,  vidcatur,quodacquicucriticn- 
tcntiac,  Lfin.  C  dcfenten.  quafine  certa,  quantitate >Wtt 

Ccntrarium  tamcn  refertdecidiflc  Rotam  Cuido  Papa.de  ap^ 
peU.  mi.  79.  &  communi  caiculo  recepturnintcrpoficam  ap- 
pciiationein  prodeflcappcJIato,rf4M*wf.  l.ampliorcm^.  Co<L 
hcc  tit.  /.  perbanc  C.  detcmp. appcli  zdib,  vta&on  iiccat  nouum 
capitulum  adfcrre,ita  &  rco  pcrmittatur,nouis  exccpcionibu» 
vti ,  modb  ad  elidcndam  a&ionem  in  primo  iudicio  11*0- 
tam,conducar,t,GL.evfupcrucniant,appellatioricpcndcntc,fiuc~ 
iam  allcgata:,fed  non  probatae  llnt. 

Vndc»tiicctfecundum  quorundamopinioncmab  omifla  8©: 
expcnfarucondenationeprouocannonpoiTit,potenttamcn 
viOiappellationiadhaTerCj&ciusoccailone  implorarc  iudice 
appelIationis,vtrationecxpcnfarum  priorcm  fementiam  re- 
formci,&ctianon~intcrpofica  appclIirione,ab  appciiatCMpiu 
rtformationefcntcntixpcterepofle^rcfert  Gaiijib.  1.  ohf.xii. 
nu  j.& conrlrmat  praiudicio  Notator  ad  Ord.  Cam JmpfU  449. 

QuarcIudcxtappeiIationiipoftulatcappcIIato,poteritpro-  81 
nunciaredevfuris,  ctiamm  primoiudicio pctitis,de quibui 
tamcnpnoriudex,  nihiipronunciauit,nccadn7ittcnda  cxcc- 
ptiorei  iud?cata%  quafipctitio  vfurarirm  pctitarum ,  prioriiu . 
daciojcmiila,  videatwy  CadexFabuauus,Jib.  4.  tit*  24.  dcfin.  6. 
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er  Itb.  4.  *i*.  55.  4.  Ratio  cft,  quia  appdlatio  cft  commu^ 
11 is  vtnquc  pam,  d  l.  ampli$rem,  Mynfing.  cent.  X.obf.  IX,  foi/jlifej 
\.d.obf.YlX.nu.$. 

Quodcb  producitur,ctiamfiappcIlatio  cx  partc  appcllan-i 
tis  pro  dcfcrta  habcatur ,  nihiiominus  tamcn  appdlatum  profl 
luo  lntcrciTe  intrafatalia  profcqui  pdiTeappctlationem.  " 

82  Dccifumt Comitiis lmp  Unno94.babitu,§3Bann  ailcfctoOf 
U.fil.  «iAi  714.  quiaappelIatioxoxnmunebcncficiuinfit,£j* 
§.  ylt.ffrem  ratam  haberij.  §.  H&UW  «UCTj WCl  tC  &  commu» 
ncpartibus  eflc  dicitur,  Comitiis  lmper.Mno66  babitis^.  Jjtt* 
ntUtl  ift  SC/Ui  mihi^. 

83  Ortaautem  contcntione,t  aut  controuerfia,interappd- 
Jantcm  &  appcllatum,  rationc  rcdcmptionis  a&orum  ,refcrt 
Mynfmg.cent.i.  ctytf.iL  dccifumruiffc,  appellatum  pro  di- 
midia  partctcncri  ad  rctufioncm  expenfarum  appcllati,quod 
rcccpit  Concilium  Tridentin.  Sefiion.  24.  cap.  20.  circafinem,  di- 
tlo  §.  yero ,  JpitMbm iftlt  dcfinitum,  vtintcrpartcs  tranfc- 
ftionc  non  fubfccutajiuius  rci  nomine,arbitrio  iudicis  ncgo- 
tiumcommittatur. 

$4  His  itapondcratis  t  ample&enda  nonvidcnturtraditaab 
Authore praiud.  Cam.  in  vcrbo  appetbtio  ingenere,  verfic  appetl*- 
tioquatenvt  communis,  fol.i%  vtin  intcrponcnda  appcllatione 
proccftctur,  fc  tantum  catcnus  appcllare,quatcnus<ontra  fc  fit 
fcntcntia,  ne  ctiam  ea  pars  rcuocctur ,  in  qua  abfolutus  cft , 
V.  G .  qu  o  ad  fortem  condcmnatu  s,  quo  ad  vfuras  abfolutus , 
inxta  l.  cuminyna  \y.ff.  boctml.  vt  appcllationc  intcrpofita 
quo  ad  fortcm  principalcm  proteftctur,&c.  Quibus  refpon- 
dcntallcgata^ GuidoPap*,boctit.  leappetl.nn.79.  vtfiatota 
caufa  appcllatum  fit,  protcftetur  fc  ttntum  appeliarc  a  capitu- 
lis  contta  fefacientibus. 

Jtem ,  appcliationcmintcrpotitam  indiftinctc  &  generali- 
tcr,  a  fentcntia  plura  capitula  contincntc,aducrfario  prodcflc, 
nec  ncccf$c,appeliationcm  pro  partc  fua  fcparatim  introducc- 
rc,aliudautcm  obtincre,  fi  appellans  in  ipfo  appcllationis  a&u 
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declaret,  a  quo  fcntcntiaecapitcappcllctjnon  poflcaduerfa- 
num  pro  alijs  ciusdcm  fcntcntix  capitibus ,  cadcm  niti  appck 
lationc,  fcdappelIarccxprcfliindcbcrc,quiaquo  adea,len- 
tcntiam  tranfiffc  m  rem  ludiatam,  idcoq-,  de  ijs  non  amplius 
difputandum. 

Deniquc,  quod  aducrfarij  mciappellatio  mihinohpoiTit 
prodclTcnifi  quatcnusappellatum  fir,cumnccaductfarioipfi, 
qui  appcllauit,a!itcr  prodeffc  po(f\t,Codex  Fabr.  Itb.j.  titul.  2& 
dcfin.  20.  vbi  itaScnatum  Sabaudiac  dcfiniuuTe  rcfcrt,haecin- 
quam  fimplicitcrnon  fubfiftere,fed  ccrta confideratione  cxp  - 
dienda  vidcntur,  fiitaqucfentcntialatafitiuxta,/. cum  invna, 
xj.ff.b.  t.  cx  partcappcllantis  duplcx  appcllatio  ncceflaria  er.t, 
nc  altcram  agnouifle,  dc  altcra  prouocaiTe,intclIigatur,cx  par- 
tc  vcrb  appcllati,  videturctiam  appcilitio  neccfliria ,  maximc 
fi  fcparatim  iata  fit  fcntcntia,idcm  iudicium  cflc  videtur,fi  a  fe- 
paratis  tantum  capitulis  fit  prouocatum,vt  tunc  a  tota  fcntcn- 
tia  in  caufisappellationumrcccdi  nondebeatur,nififpcciesia 
quaappcllatum,ca!terisfpccicbusnoncohaercat,  arg  l.ctiam. 
19  §.cxcauja,i  ff.  deminorib.  nam  appcllatio  ab  vno  capitc 
fcntcnti£licetdeterminate,&IimitatcTnterpofita,ad  eaporri- 
gitur,  quse  funt  connexa,  Bartholus,  cf  alij,  in l.  appelldnti ,  iiff, 
boctit.  fin  autcmafentcntiapluresarticuloscontincntc,ap- 
pcllatum  fit  ,protcftationcinterpofita,fctantumappeIIarea 
capituliscontrafcfaccntibus ,  hrc  non  videturprodcfleap- 
pellanti,in  dctrimentumappcllati,  cum  appcllatio  commu- 
nis  vtriquc  fit ,  &  communc  bcneficium  vocctur ,  vndc  in- 
tempeftiua  proteftatio  aducrfarij.hoc  bcneficium  a  lcgc  &  or- 
dinatione  conccflum  parti,  mfringcrc  non  potcrit,  pcr  tradita 
Dd.  dc  effc&u  proteftationis. 

Occurretaliquijjtrenunciari  potcritappcllationia  feinter-  8> 
pofitae,  l.fiquis  Itbelios,  28.  Cod.  boc tit.   Si  quis , inquit,  hbcllos 
appellatorios  ingeffcrit,  (ciatfc  habere  Iicentiam  ,aibitrium 
commutandi,  nc  luftar  pocnitudinis  humanitasamputctur, 
cap.  ylt.  %.fivero\  z.  q.  6,  Etrauo  cft,cum  cnim  appcIl*tiocau-  * 
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fa  litigantis  introducla  f;tad  Priuilcgium  fcilicct  & vnliratcra 
ciu$,vtait/.  lr.  Cod.  Tbeodofta.de  appill.  iurc  non  Jtccbit  vti  co, 
cjuod  lex  ci  fua  caufa  ded)t,W£<i/4>/. 41/1  iudex-ffM  Mmoribus, 
vnde  infcrendum  videtur ,  quem  poflc  proteitauonc  dcclara- 
rc,quatenus  bcncfido  fibi  conceflo  vti  vclit. 

Pro  confjtatione  huius  obie&ionis  fciendum  eft,  intcrcf- 
fcintcrintcrpofitam  appcllationem,  Scciusdem  mtroductio- 
ncm,  vtilli;  rcnunciatioadtnitratur,  luc  vtib  improbetur, 
ampliorcm  fin.  tbi,  Siapptllator  fcmel  in  kidicium  vcnerit ,  <5c 
caulasappcllationisfuae  propotuerit  ccc.  Cod.  boc  titnl.  lcg.  p:r 
hanc ,  Cod.  detcmpor.  appcUat.  rc  'mxt^x^inquam^  liccr  rcnuncia  - 
rc  ,donccfuperiori  rucritolata,  Tnt.ncub:lis,  incap  qua»m'sy 
10.  declcclion.  in  fc>  to.  ctpit.  70.  intcipufua  ,    iiie  defii^  ,  boe  ti- 
tiU.  extr.  M:rat;ta.  Iwc  titul.  partc  fcxta.  numcr.  3..  4.  G.al,  lib  pri- 
mo.  obfr.  122.  numer.  4.  Aiitbor  praindictorum ,  in  vcrbo ,  appeL- 
Utio  incaufis  criminalibus ,  fol.  37.  vcrfir.  appcUans  vrc.  Stucfe- 
cundumaIios,totum  dccendmm  conden.njto  libetum  dlc, 
non  folum  ad  ap?ellandum,fcd  ctiam  vbi  appellatum,  ad  ap- 
pcllaiioncm  cxpocnitcntiadc^trcnddm^r^w.  /.  70  quodcxt- 
ta,  ff.de/olutionib,  Wc.  Codex  Fabr.  hb  7.  th.  26.  dcfitt.  $j\  at  vj>i 
■   fcmcl  pcrappcllationcm  dcuolutum  cft  tugotium  ,ad  moi- 
ccm  .?ppc!Iattonij,  fcram  vidcri  rcnunciaticnem,G<&x  Fabr.d. 
tit.  zy.  dcfin.  ^..crdcfinit.  &. 

Et  icgct»,  fi quiiltbdlbs,  2$.  dc  inrerpoftaappeHatiorc intcl- 
Jigenda,colIigcre  cftcxco  cumquis  interadta,  viua  vocc  non 
appellat,  ad  iibcHo'.pppcllatonos confugxndumcft,/.*/c«- 
tentia  5.  §  fiquis,  %.ff.  boc  tiu 

Scxtus  cljc£iUijppciLfion;sc(r,intcrpofiraappclIationc, 
omnino  lupcrfedendum  e(Ie,uUi:Kj;  innouadum,  Verum,  <Jc 
ho (icuti  &  v!t!tno cffc&u, quod  1  aula  appcllationis  videliccr, 
dcuoluat  t  »m  arciculum  appdlationis,  quam  decilionc  totius 
Bcgotijprincipalii ,  cc.t  itiodiu*  rrathii  potcnr,  cum  officia 
Iiidicum  cxcqucmur. 

16      1  c!^iniu;aioiii^iumappeIIantiy,tcufprin:6incumbit,vt 

intro- 
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introJucatappcI!ationcm,extrahcndo  citationem,quod  afii- 
qui  potcncd  narrcturviua  vpcc  appcllacum,      refcrat  ad  a- 

dA,tunccrcditurnarratis,modo&qualita&fcncct-c5cdicicXw 
pri  natur,lin  cx  intcmal!o^uocatu>fcratur  Jnitrumcntuap- 
pciiationis:^  contmcrc  dcbcat  tenoi  c  fcntenti*,a  q  ua  ^ppci^ 
lacum.  OrdCtm  imp.par         J.^ dicm,hbrarn interpolW 

appciiation^vnfcrcionc^chcdul^appeiiatioBi^dcciuifa.fupri 
m  f.Denai/lc  j&j.j .^/iv/;,  ckconmtuto  tempore  candem  re- 
£c]ucat3  fcuformahaappciiationisiumficctcam  parti,quam 
ludicMicc^pcedcndumincaufaprincipal^tijfnoniulhncatis,  p7 

ita  ftatutu  vifitat.  rcceO***  6o.§.ZU  tctnn  au:h  rnvgttr.  tr 
anno  *4.$.($fi  Drmnacr;X^b:Vformaliaappci!at!onis^ut: 

funWorittta  frfc  fotyfai.  (Sammctscritf)t s/iunsdi&ion  tu* 
(tifrnrf/ctfr  perexccptioncsrtmKfocfjttt  wcrbcn  (WIc  :r.  Cif- 

verm  adOrd  Cam./mp  par.i.tit  ^.ey^2.Denaifius,in\ciboap. 
felhtionii  iuflificatio,  $  nifiat,  2  csr  J.  ^.formalia. 

Sulennia  itaqueappel^tionis,  vt  in  /.  n.  fi bonam,  C  dtadmi- 
nifi.Tut./cuytinl.furti,6  %.\./edfi  furtt,ff qui  nountur  infamia. 

Tcmpora  prouocanonis,vulgo  fatahajppcllacionum,  ob- 

fcruanda,cWormahaomnisappeliationisiufcificada,(qua;iu- 
ftificatioformaliubrcuijTimen^ 

vcl  mllrumcncumappcliationis.)  Ordin.  Cam.  Auguflaconflit. 

Un.  isco  tit.  ^SwinaypcUatioivfoif^.ijrtit.  40t*£rtn 

V'.  UlYtriC.fot      Ord.  Cam  Imp  />ar  ytit.  $i  cumtit  /cy.vbi  du 

lponicur,dcofficioappcllatis,tvtiibciIumvciinfcrumencum,  88 
autG£tacxhibeat,vcIcompuifoNjicspctat,  Scquidcm  hodie' 
inftrumer  tum  appcllationn.fub  pccna  ab'o!utionis,in  primo 
tcrmino  ,pducendu>r^ dcpuut.Anno  \6^o  %S^am  Wc  In- 
ftrumcn,/*/.  76$. 

Dc  his ommh  hrc  linris  ca-jfucicio  Lc£corcm , ad  Ordin. 
Cdtn  Inp.par  i.tit.^i  Tom.2.  Symph.par.i.tit.q  dufor.l  n.6v/i 
adu.  6  Uutb.fir*tud$4  m vci bo^tf*  in vaboGm/ulferiate, 
in  vctbol&elbitXomnU  Imp  Ai.jo  babiu^.  jjn  HappcUatif 
fatbmu  fol.6r}  vr$.'V}n\vv: tfUforttMt^ x.fd 6ij o-Co~ 

*J    *  mhi* 
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witia  Anno  94.  habita}  §.  &( %<t\  t>f  mnadj  U.fol.  719  vbi  tra- 
clatur  quatcnus  defenfionales  in  caufis  appclUtionum  produ- 
ci  poflint ,  cr  nouifi.  Spiren.  Conucnt.  §.  <<)cmrtacr)  U.  cumali^ 
quotfeq.yfq,ad§.  'JBaitrtabfr  *f.  vbipaflTmitraclatur,quo- 
modo  Iibcllandum,  &  libcllisexccptionesannedtcnda?,  &  dc 
aclorum.fic  compulforialiumproduclione,  gcncralitcr  au- 
tcm  fcjcndum,appellantcmrcddcredcbcrc  caufasappcllatio- 
nis,  /.  afententia}  4.  §,  l.fedab  eoy  tit.  an pet  alium  caufx  appeR.Wc. 
I.  6.  minoribuS)  C.  de  his  quibus  yt  indignis &c.  feu  q u i  incumbc- 
rc,  probarc  fcntcntiam  iniuftam,  l.hi  qui, ybiBarthol.  &  Dd.  C 
hoctit.  \b\inquit  Impcrator,  Cum  igitur  ad  munusvocatui 
appcllaucris,  apudPrzfidem  Prouincii  iuftetcappclIaiTco- 
ftendc  &c.  cap.  cum in  Ecclefia ,  38.  ext.  hoctit.  dicuntur  &  caufa 
vcl  appellationum  mcrita,/.  Tutor,iy.ff.hot  tit.  in  foro  graua- 
min2,dcfun£to  vcrb  appcllante antc  caufim  a£tam,t  hxredei 
tcocrircddcrccaufasappellationis,a  dcfun6tointcrpofita?,/.2» 
Tutor,ff.  fi  tutoryclcuratorcrc.  I.  ynici^ff.fpcndcntcappeliatione 
tntrs  intcruencrit}  tot.  tit.  C  fipendcnteappcll.  crc.  adeb  vt  aplu- 
ribus  intcrpofita  appcllationc,  &  vno  corum  dcccdcnte,  inau- 
ditis  hxredibus  defuncli  lisappcllatoriacxcrccri  Hon  poffit, 
huius  rci  excmplum  vide  in  CodiceFabr.  lib.  8.  tit  30.  dcfin.  27. 
Olim  in  reddcndis  caufis  appcIIationum,his  vcrbis  vtcbantur, 
dicens,vel  quoddiccret.  /.  Romanius,  zft.ff.  de  Tutor.datu.  ibi.di- 
ccns,fc  oon  debuilTe  dari  &c.  /.  quadam^hff.  familia  crafcunda, 
/.  ylt.ff.  dt  iure  patronatus. 
90  ExftylotCamcr.Imp.autemdifFcrcntiaconftitucndaefr, 
inter  appcllationcm  a  fcntentia  deflnitiua  &  intcrlocutoria,vt 
illic  arbitrio  appdlantis  rclinquatur ,  caufas  vcl  grauamina  ar- 
ticulatim,  vcl  fummatim  proponcre » fi  noui  quid  adferrc  vc- 
lit?aliaslibcllandi  facultasdenegatur,fedfoluma&alocogra- 
uaminum  rcpctcndo  concludercdcbct,  Ordtnat.Cam.Imp.par. 

ltit.^.§.  yBoaUtvonriMrtc.&tit.tf.S.  QBoabfrino&* 

gcmr  ftfm  U.  Comitiis  Imper.  *Anno  70.  babitis,  §.  (StMftf  tl  itl 
Q(ltomU.fol.6l$.&nQ-uifi.Spirui.re£ef.§.  <So  foil  atlffcttfr- 

mi% 
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tttdcJJC.  tumfeq.  fol.  mihi^y6$.  Sin  autem  ab  interlocutoria 
appellabilitameninterpofitailtappellatio,  tunc  Inftrumcn- 
tum,  vel  fchedula appclationis  repeti  dcbit ,  nec  libellandi  fa- 
cultasindulgetur,  Ordinat.par.  j.fiV,  $r.  §.  Q3nnt>  fofmntforl 
CXtXtt  H.  quodipfumconfirmatur  Comitmlmp.  ^ittoo  70.64- 

btus§.  2(bcr  m  HwcUation&afym  tc.foi.  6^.wd.  spir.con- 
ncnt.  §.  $la$  Um  malin  tmfcrcr  u.  foi.  769. 

Exhisquaeritur,1  aninhbello,  vclgrauaminibus,  infpe-  pi 
cie  exprimendum  ftt%  quid  noui  infccundainftantiaaddu- 
£tum  (iL 

Et  hoc  per  commune  decrctumftatutumcrar,quod  fub- 
htum ,  dicl.  fpirenfi  conucntione  ^Atmo  1600.  (£$  fonfcJC  foL 
mibi ,  770.  Venaifm ,  in  vcrbo  articulinumcr.  6.  &  7.  vidc  ra- 
tioncs  in  vtramque  partcm ,  tom+  z.  Sympb.part.  i.fol.  nu- 
mer.  6\. 

Tcrtiol  adofficiumappellantispertinet,  vt  ftatutofatis-  p2 
faciat ,  plerisque enim  in  locis receptum eft  ,appellantes  non 
alitcraudiri  ,  quam  iuramcnto  affirment ,  non  moratoricap- 
pellari,  itcm  cautionem  praeftent  &c.  quaeftatutafubilftere 
extra  pugnam  eft  ,  fiitaquehaefolennitates  ftatutorum  prae- 
te%iittantur,  an  poftulatio  appcllantisoffcrentis  fciniudi- 
cio  appellationis,  ad  fatisfadtionemftatutiadmittenda  non 
fit  ? 

Et  videtur,audiendum  non  ciTe,cum  hae  folcnnitatcs  ftatu- 
torum  cenfcantureftc  deformaIibusappeIIationum,forma 
autem.dct  eflc  rci,  /.  Iulian.  9.  §.  5  /edfiquis>jf.  ad cxbibendum  & 
rem  in  eftc  confcruet ,  /.  6.  feia,  §.  1.  Jf,  de  auro  &  argentok- 
gato. 

Hinc  Baldus  inl.  ordoy  Cod.  deexecutio.rei  iudic.  refert  fta-' 
tuta  aIiquiddifponcntia,tamin  tcmpore,  quam  formafer- 
uandaefTc  ad  vugucm,  aliasfic^umciTcipfoiurenuIIiusmo' 
menti,  quia  forma  fubftantialis  non  feruetur , /.  conftitutionib,  . 
ff.  ad 1.  municipalm ,  /.  Fulcinitti,  7.$,  cum  boc,  2.  cumfeq  ff.  qui- 
bus  cx  caufis  in  poffcfi.  catur,  efc.  cap.  cum  dilecla,  22.  in  fin.  cxtr.  de 

ry    $  reftri- 
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mitid  JLnno 94.  babitd,  §.  €5fljf  n  fcf  mnacfo  U.fol.  719  vbi  tra-. 
Oatur  quatenusdcfcnfionalcsin  caufisappellationum  produ- 
ci  poffint  ,&nouifi.  Spiren.  Conuent.  §.  f©cmnacf}  lC.cumdli- 
quotfeq.>fq,ad§.  L33annabcr  IC.  vbipaffim tradtatur, quo- 
modolibcllandum,&libclliscxccptionesannc£tcnda?,  &dc 
attorum  &  compulforialium produclione,  gcncrahtcr  au- 
tcm  fcicndum}appcllantcm  rcddcrc  dcbcrc  caufasappcllatio- 
nis,  /.  afententid,  4.  §,  l.feddb  eo^  tit.  dn  per  alium  caufec  dppell.&c. 
I.  6.  miuoribus,  C.  de  bis quibus  yt  indigniscyc.  feu  qui  incumbe- 
rc,  probare  fententiam  iniuftam,  l.bi  qui,vbiRartbol.  &  Dd.  C. 
hoctit.  vbi  inquit  Impcrator,  Cum  igitur  ad  munusvocatus 
appcllaucris ,  apud Przfidcm  Prouinciz  iuftc tcappcllafTc o- 
ftcndc  &c.  cap.  cum  in  Ecclefia ,  38.  ext.  boc  tit.  dicuntur  &  caufa 
vel  appcliationum  mcrita,/.  Tutor}2j.ff.boc  tit.  in  forograua- 
min?.,dcfun£to  vcrb  appellantc  antc  caufam  a£tam,t  hxredei 
tcncrircddcrccaufajappcIIationis,a  dcfun£tointerpofita?,/.2» 
Tntor.ff.  fi  tutor  vcl  curator  csrc.  I.  vnicayff.  fi pcndcntc  appcllationt 
mtrs  intcruencrity  tot.  tit,  C  fipcndcnteappell.  ejrc.  adeo  vt  aplu- 
ribus  intcrpofita  appcllationc,  &  vno  eorum  dcccdcntc,  inau- 
ditis  hxrcdibus  defuncti  lisappellatoriaexcrceri  Hon  poffit, 
huius  rci  cxemplum  vide  in  CodiceFabr.  Hb.  8.  tit  30.  defin.  27. 
Oiim  in  rcddcndis  caufis  appclIationum,his  vcrbis  vtcbantur, 
dicens,vcl  quod  diccrct.  /.  Romanius,  zti.ff.  de  Tutor.datis,  ibi}iu 
ccns,fc  oon  dcbuifTc  dari  &c.  /.  quctdam^.ff.  familix  crafiunda, 
£  yh.ff.  dt  iure patronatus. 
$0  Ex  ftylo  t  Camcr.  Imp.  autcm  diffcrcntia  conftitucnda  eft, 
intcr  appellationcma  fcntcntia  dcfinitiua  &  intcrlocutoria,vt 
illic  arbitrio  appdlantis  rclinquatur ,  caufas  vcl  grauamina  ar- 
ticulatim,  vd  fummatim  proponcrc  >  fi  noui  quid  adfcrre  vc- 
lir5aliaslibcllandifacultasdcncgatur,fcdfoluma£talocogra- 
uaminum  repetcndo  concludcredcbct,  Ordinat.CamJmp.par. 

3 .tit.y.§.  yBoaUrvontinmc. &&.#.§.  ^Soabcrinob^ 

gcmcf  ff  m  tC.  Comitiis  lmper.  Anno  70.  babitis,  §.  (Sonff  f tl  m 
apDrm  lC.fol.  6l$.  cf nouifi.  Spirtn. reccf.§.  <gp  foU  aucfe  *0f r> 
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tttdglf.  tumfeq.fol. mihi^y 69.  Sin  autcm  abintcrlocutoria 
appellabilitamenintcrpofitafitappellatio,  tunc  Inftrumeh- 
tum,  vcl  fchcdula appclationis  rcpcti  debct ,  ncc IibcUandi  fa- 
cultasindulgetur,  Ordinat.par.ytit.  31.  §.  ^tinD  fofmnt>Orl 
fitttftf.  quodipfumconfirmatur  Comittkimp.  A.noo  jo.ha- 

fete  §.  2(bcrtn  3fppfQation©Ad2fn!f./t>/.  6^.wd,  spir.con- 
ucnt.  §. ftacfcfcf  m  maJ  m  t>rtfcrrr  tr.  769. 

Exhisquaeritur,taninIibelIo,  velgrauaminibus,  infpe-  pt 
cic  cxprimcndum  fit%  quid  noui  infecundainftantiaaddu- 
clumfit. 

Et  hoc  pcr  communc  dccrctumftatutumcrat,quod  fub- 
htum ,  dicl.fpircnfi  conuentione  iAnno  1600.        ff  jn&  ?C  /0/. 

,  770.  Venaifius ,  in  vcrbo  articuli  numcr.  6.  V  7.  vidc  ra- 
tioncsinvtramquepartcm,  tom+z.Symph.part.  z.foL  ipc.  nu- 
nier. 

Tcrtio t  ad  officium  appcllantis  pcrtinct ,  vt  ftatuto  fatis-  g2 
faciat ,  plcrisquccnim  in  locis rcccptum eft,appellantes  non 
alitcr  audiri  *  quam  iutamcnto  affirment ,  non  moratorie  ap- 
pellari,  itcm  cautioncm  praeftent  &c.  quseftatutafubflftere 
cxtra  pugnam  cft  ,  llitaquchaefolcnnitatcsftatutorumprac- 
tc%iittantur,  an  poftulatioappcllantisoffcrcntis  fciniudi- 
cio  appcllationis,  ad  fausfa&ionemftatutiadmittenda  non 
ftcl 

Et  vidctur,audicndum  non  etfe,cum  hae  folcnnitatcs  ftatu- 
torum  ccnfeanturcffe  deformalibusappellationum,forma 
autcm  det  cftc  rci,  /.  Iulian.  9.  §.  $  fedfi quis.ff.  ad exhibendum  Sc 
rem  in  ciTc  confcruet ,  /.  6./e/<*>  §.i.  ff.  deauro  &  argentole- 
g*to. 

Hinc  Baldus  inl.  ordo^  Cod.  de  executio.  rei  iudic.  rcfcrt  fta- 
tuta  aIiquidcbfponcntia,tamin  tcmporc,  quam  formafcr- 
uandacfle  ad  vugucm,  aliasfa&umtiTeipfoiurenuIIiusmo- 
mcnti,  quia  forma fubftantialis  non  fcructur , /.  conftitutionib.  . 
ff.ad l.  municipalcm ,  /.  Fulcinius,  7.$.  tum  bec,  2.  cumfcq  ff.  qui- 
bus  cx  caufis  in pojfcfi.  eatur,  efc.  cap.  cum  diletta,  22.  in fin.  cxtr.  de  - 
I        "  rJ    *  reftri-. 
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icfcriptU,  cap  veticrjbiii,  37.  cxt.  dc  cfftiio  dckgdti,cap.  quid  42.  dt 
tlcdivnAp,  Pt/aniifin.txt  derefiit  q  jod  eo  producitur,  vtncc 
iu;t:lGma  caufa  forrnae  dere&um  (upplcrc  polTit ,  Gdil  libr.  z, 
obf.  15?  wi.  17  fornumautema  lege  traditam  quamljbct,  ccn- 
icnlubLtanttalcin. 

Contranum  tamcn  tbenighiusenSappclIantcm  paratum, 
in  caula  appcllationis  ,  ca  ptattiare,  rcpcllcndum  nontilc, 
cuiv,  huiusmodi  folenmtates  ccnfcantur  cfTc  non  dc  fortna 
fubfianaili  ,(cd  accidcntali  ,  pcr  traditaa  Mynfingero centur.  r. 
ob/cr.  fextd  cent.  5.  obf.  f  6.  Gaii  iib  i.  obfcr.  114.  vbi  id  in  Ctmers 
Imperiaii reccptum  rcfcrtur,  maxime  (1  pctitum  non  fit,  vt  ia- 
tssfaciat  Itatuto,  /.  diuerfum,  1  §.  1  quod ait Prator,  tbi.non  ergo 
offcrrcdebet  fatiydationem  ,fed  pctcnti  fatis,moram  non  fa- 
ccrc,  ff  quod  iegatorum,  i  6).  peto,  §.  ^.frdtrc.  vcrticul.quodfi 
tautionon  fuerit  ab  eo  & c.  ff.de legat.  Jecundo.  t.h  §.nonexigit  pr;- 
tnoff  vtin  poff/f.icgator.kg.  qumtA  fiquis  ,  §.  1.  ftipuhtto  ff.dt 
tolhtione. 

Declaratur  tame  procedcrc,nifi  ftatutum  pro  forma  rcqui- 
rcrctpra?cisc,adappcllatio.)cm,praEftationem  iuramenti,cau- 
tionis,  d.polltioncpccumae  &c.  quorforma  cx  coinductace- 
feiur,  fi  in  a£tu explicando  tepus  adjjciatur ,  vt  fi  in  ipfo  app0  < 
lationisaruculo  pccunix  prxftatio  mtcrueairc  dcbcat ,  forma 
.n  m  jpfoaclu  rcquifita,ccnfcturfub(bntialis,autfi ilaturum 
formam  t.mpore  i£tus  requirat,  Grauaus  ad  Gdii,  concluf  12  4. 
tonfidcrdt.  1.  htl AfimnitTrat~l.de  execut  §.  c  pertotum,  prxci- 
puevcrb  cap.  2.2..  cumfcq.  vbi  rcfcrt,  t  quatenusiolcnnuati,  rc- 
quifirromulio  vmetactum. 

Dcn>quc  in.umbit  appellanti ,  t  vt  ,  intcrpofita  apprlJa-r 
tione, inrra  tcmpus ,  a  lcge ,  aut  homine  pracfixum ,  Apolto- 
los pctar,prorcirationem intcrponat dc non  labendis  ncc lap- 
fis  fatalibusappcllationum.  dc  qua  rcfupra,a£ta  producat.  11- 
tra  jo.dies,  Ordinat.  Cum.  lmp  par.z  tit  $1  inprincip.  quod  rc- 
ccpjt  CQv.ciHuoi  TrMntinum,  Scjlton.  15.  decretnmdtreformtt.  cd- 
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Ft  hcecdc  o'11:iosppc!!amisfulTccrint,  confcqucnscfyvt 

dc  officio  jppcllati  nonmhil  dif&ramui, 

Prihcipio  1  itaqucipfi  conucnir,  vtantcomnia  contrifor- 
malia  appellationis exc?piac,(!i  contra exc ij  icndum  cfict)  non 
quidcm  in  gcncre,  fcd  in  ipccic,  Otdittttt.  Camtr,  Imp.  ptr.  5.  tit. 
32.§.  |cfifrtfllte&:c.  £t  quidcm  huiusmodi  cxceptiones 
non  djuoLrionis,  defcrtioms,  &  fimi!es,etiafi  non  11»  Lriptis, 
lcd  orcicnu$  proponantur,adm]ttunuir,  vt  putarefcrcndo  '.e 
ad  a&a.vel  indrumcncumappcllationis. «0«/)?.  Spirtnfi  tor.Hcn- 

$iom ,  ^««0 1600  §.  ^33ir  fc^rn/ortiuti/  fcnfc  u?cii^i  aucfe  fa  (i 

fcu  Exccptione*  Cxc./b/.  770. 

1  ..i  u:.modi  tamcncxccptionibus  t  litis  contefl-i^onem 
anncfrct,ncc  non  rcfpcnl?ones  ad  hbcllurr?>itcm  dctcnuona 
lcs  atttculo.%contrag-'auamina,pcr  appcllantcm  cxh  bita,  10- 
mit.lmp.Anno  70.  t?ahti;:§.  .©tinua  foflnt  :c  cvn/T?  /0/  6 
qua;  confimnaiafunt  G*i/.  /w/>.  */i;//;o9-|.  cum  hacadiun&a 
produ£tionc,vtvnaautaltciacxcept;onc cmifla,  via prepo- 
pcndi  praeclufa  f:t;§.  ©C#Ot  twnuacfjtt.  cum  §.  hod:c  la- 
mcn  vclfolasproponcndi,  vcl  limul  caufam  principalcm  in 
coentum  traciandi,  fuo  quifquepcriculo,  hbcram  facultattin 
Babet,  Kw.ifi.  Spircnfi  conucttt.  §.  £>bn\ic\)  Exceptioncs  £:c.  in 
fincfol.  720.  hoctamcn  declaratur.n;iiTertius  ranone  pritn'e- 
^ijdenonappellandointcrucniat,  tunc  enim  fclus  pur.ctus 

deuolutioms  cxcuticndus,  ftjim'0  fctr  Panftf  pc  n  iwmt  tt  d  ff 
mit  Dcr  (fucntuaf  jftanMung  tafcfcotict  watcn  foGu?  /V. 
spmnfidmcnt.  §.  ^tff^tn/evtmm/wtf^Uxnau^/  trf 

CWift€  fcparation  &c.  fcl. mibiyjo* 

Porro,t  fi  appcllatus  appcllantis  protclationcm  animad-  r£ 
ucrtat,in  mutado,  corrigcndo  fuum  iibciiurn  appcllatorium, 
arteiiti3contcltationcr/pponcndoadditJoni(c:?corred!ona- 
Jc^pctendo  ^progatione  6cc.  art;culatus  Lbciluscxlnbuus  pcr 
appcllantcm  cum  attis  prioris  inftantiac  conucniat,  ineraq,  lit 
KpCfJtio  priorum,pcrgcncraIt  litc  contcita,  k  repetitioi  ^  a- 
cloiunLc^a3nuIiadatarcfpcrjfienc  adiilclluniccnui  ddt, 

aile. 
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allcgctquc,  libellum  propofitum,  iuri&ordinationicontra- 
num,&  irrclcuantcm  cfle  rcijcicndum,adiec~ta  petitione,re£tc 
prohunciatum,malcappdlatum,cum  rcfufioneexpenfarum, 
Gail,  lib.  u  obf.  u8.  nu.  4.  Autlyor  praiud.  Cam.  in  vcrbo  appel- 
Unsy  c"  appellatus,  vcrfic.  quando  appcllatus  efc.fol.  Ij.  quamuis 
Rulantui  de  CommiJ]ariis,partetertia,libr.  oftauo^de proccJJ] iudic. 
interrog.cap.y.numcr.  1}  vcrtic.  fiinprincipali,  Wc.  rcfcrat  hoc 
pcriculolum  eflc,  quod  articulata.grauaminaproconfcflatii 
accipietdcfcnfionalcsproccdipoflint,  &idficri  poiTe,  fupra 
alla:um  cft. 

Vcrum  hicoccurm  qucftio,an  appdlatu$pctcrc  poflltcir- 
cumdudtioncm  tcrmini  f 

Pro  cuiusrcfolutione,  duo  diftingucnda  fuht ,  t  anappcl- 
lansin  pnmotcrminonon  ,fcdappcllatuscompareat,  tunc 
circumductioni  termini  non  crit  locus ,  itavt,  fiappcllans 
cxccutor  procclTus  intcrmino.Citationi  infcrto,  non  rcpro- 
ducat.  parsappcllata  circumductioncm  tcrminiailcgarcnon 
poffit,  ideft,  vtinftantia  pcrcattantum,  &cxintcgroIitigari, 
vcl  caufa  circumdu&a  itcrum  rcfufcitari  polTit ,  ficuti  in  caufis 
fimplicisquerclae  cucnit,/.  Jy&pojl,  §.  circumducloyi.f}.dtiu~ 
Hicits  ,  quia  l.berum  cft  appellanti  ,  ante  vcl  poft  tcrmmum , 
dummodb  mtra  fitalia  rcproduccrc,  quamuisappellatus  hoc 
cafuablolutioncm  a  citationc  petercpofllt,  d.  Nouifi  Spirenfi 

Konucnt.  §.  .©emnacf}  &cm  2fppc  Uantcn  icfot.  76$.  Denaifius, 

cap.  100.  §'.%,appeUat*. 

Necobftat  ,\ltxfi  Prajes,  6.  C  quomodo  tf  quando  ludex  crc. 
vbi  ait  Inipcrator,fi  Praifcs  caufam  appdlationis  circumduxc- 
rit,co  tcmporc,  quo  Curatorcs  non  h-bebant  adufti,rcpctitus 
rotio^cm  fuam  cxhibebit ,  quia  Impcrator  vcrbo  circumdu- 
£tionisa£lumftium  intclligit,  .quo  caufa  appc  llationis  cb  rc- 
ducitur,atquc  il  mterpofita  non  cflct,  feu  qoo  dclcrta  proni»n  • 
ciatur  circumduccrccnimdelcrCjCaftanfignifirat,  /.45-  acla\ 
ff  dereiudic  l.diui.lj  §,l  fia pcrjona  ,  volic.  mclim  fecerit  fi 
(ognmoncmcircHmdnxmt      jf.  de  libcrali  caujk  t  circum.Jucla 

itaquc 


itarji:c  vc!  dcfcrta  pronunciataar>pellacione,co  rc:npore,."}uo 
aJjlti Curatoro non h ibcbant,  rcpetitui  Praics  notionciil 
fuam  cxhibebit ,  quircft  fcntcntia  d.  I  fi  Prx/cs. 

Sin  autcm  neutra  pirtium,t  m  pnmo  tcrmino  comparcar,  r0l 
coq,  clapfo,  appellansprofcqui  appclljtionem  vclit,po:cnc 
nc  .<ppe!latus circumduchoncm  tcrmini  allegarc? 

Ec  v;dccur,  cum  audicndum  ,  Ordin.  Cam.  Imp.par.    tit  iz. 

§.  vU.  lbi ,  -Xiito  ficf)  mVnunbc  im  t*Mdtf?€intnffcn/  (o  foff 

frfg  fcitin  DiT  tenninus  pro  circumducTrogcrj^tcawrOni/ 

WDUtcnt^an^tnt  <£itatton  4rfaQcn  f  tn. " 

Concranum  dcnfum  0;//>/7i  //»/>.  Anno66  §.  ©OtnffW* 
5(ppfQ.ttJOn  /*<//.  /»/&,  vbi  ftacuirur,  //.  J.  vlt.  ad  caufas 
appcllacionumextcndendum  non  clTe,  quibuscorrelpondct 
nouifi.  Spircnfis  connentio  Anno\6oO  $.  Qtmnattyc.fol.  768. 
Mynfing.  cent.  1.  obf.  6].  Gailjib.  L  obf  59v/«.  }.  Autbor pr&iud. 
Qam.  in  vcrbo  circumdnttio,  &  inverbo  terminicircumdncjfioin 
principioy  vbi  hoc  pr.Tiudtcijx  confirmat ,  nc  tcrmmo  circum- 
d  iclo apocllans tota caula cadat,  cui  nouam citationcm mtra 
fitalia  rcproduccrcdirTicilccllcc^autnon  poflct,ideoqueabs- 
quc  nouacitationc ,  in  caufaproccdi  potcft,adcb,vtfidcinde  • 
alrcrutra  nartium  compareat ,  petatque  (ibi  dcccrni  proclama 
aJucrfus  ablcntem  ,  idconccdatur ,  Mynfingertts  y  centur.  2» 
obf.  6  4. 

Qnod  tamen  fing  jjaritcr  fallit  t  in  caufis  mandatorum  tk  102 
cxecucorialium,  idcm  fi  partcsndrci fiumendumcitcntur.hu 
emmca(ibuslicctcau(a  appellationisfic,  ccrmini  circumdu 
£fcio  obtincr,  (xphd  nouifi.  Spiren.  conuznt.  jLnno  1600  §. 

fcs?M/ort>nin  k  fti.  mihi,-<6j. 

Et  hxcdeoffi.ijspjrcium^ordopoftulat,  rtadofriciaiu- 

dicumprogrcdiainur. 

Etinprimis  Iudici  AQvoappcIlarurn  incumbit  tvtpen-  nj 
d:ntc  caufa  appell  :tionisn.h:I  mnouet ,  huiuscnim  iu  hajea 
authoruas  eft,vf  nihdin  pmudiciuinciu*,  ficridebeat,a  ludi- 
cc,fiuc  dcfcrat  (iuc  noa  il./acndum  ff  de  appdl.xt  recip.  vcli;o>?, 

/.  ?//i- 
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L  vntca,  inpri?tc.&§.    invtthh,  Ncq-  vllam  aliam  iniuriam, 
quam  patitur,  qui  fcntctiae  non  acquicuerar,-  intcgcr  cnim  fta- 
tusclTcvidetur,prouocationcinterpo!ita,  quia  conftitutum 
&iuriscft,  nc  quidpcndcnteappcllationeinnouctur,vtait$. 
4. eiusdem, Lff.nihilinnouari crr,  /. ttpptlUtionc^.C.boc tit  narn 
camtupoliu,  JudicisinfcnonspotdhscdLit,  quiclcit  offi- 
cium,&  manus,  vt  loquuntur  I  ntcrprctesjigantux  eius,ncq;  cb 
fuperbiae  proccdcre  dcbct  iudcx  A  Qy  o  vt  in  hcgotio  quid- 
quam  tentare  vcl  amoliri  audeat,  alias paena  coerccndus,  pro - 
ut  olimapud  Romanosex-pcrtus  Capito.  is  namq,  curn  rcui 
ab  co  ius  diccntc ,  ad  Cxfarcm  prouocaiTct ,  ftatim  in  Scllam 
altiorcm  confccndit,  agc,  inquicns,nunccaufamapudCacfa- 
tcm ,  cumqycaufa  rurfus  cognita  damnauerat,  fcd  cius  fupcr- 
biarpocnasapudGalbam  Imperatorcm  luit,vrrefcrt  Gregoriui 
Tholofan.  lib.  fo.  Syntag.  ium,  cap.  2.  nu.  \%:  ef  lib;  partit,  lur  Cf- 
non.lib.  c,ti$.  ij.cap.  i>lit.  E.  vbiaiiquotcxcmplaanimaduer- 
fionis  1  efert ,  in  iudices ,  no n  rcapicntcs  appcllationcs ,  quac  fi 
quis  in  finc fcucriratis ponenda dixerit,  difputation^cnim  v- 
troq,  flcdi  poteft. 

Citerum  ratiopnbliciimpcrijiudicemfupcriorcmnimii 
afpcrum  cxiflnnari  non  patitur,de  pceni^  horum  iudicum,>i- 
de  1. 19.  <r  proconfulihns^  lJquoniam ,  2J.  G  hoc  tit.  cap.  \\.  deeatero, 
2  y.&nulla  enim  fniniuria,iudici,fiafentcntiaeiusappcilctur, 
/.  &  in  maiortbus,  10.  ibidem  Dd  C  hoctvb 

Quod  autcm  d:cfcum  c(r,  appellationc  cximcrc appcllante 
a  iurisdi&ioncciuSjA  Qyo  appcllatur,  c dircclt^?  cxthoctit. 
fiuc  vt ait k} \  C.  Thcodof boc tit.  eam  efficerc,  vt is  A  Qv o ap- 
pcllatur,  iudcx  cfTc  dcfinat,ex2udiedu,quo  ad  caufam  appclia- 
tionis,ctcnim,  cundcm  ludice  AQvo  quis,puocauit,in  aiia 
caufa,habcrc  ncccfsc  habct,ncc  potcnt  vti  hoc  pratcxtu,  quafi 
adofrenfum  iudicc\n6dcbcatexperiri  cjadcnuOjpuocarcpo- 
tci\J.vnicaff,  apudcZ  <:<jhq  efc.  e.eS.adbac.c  u  praitcrea  C:Z^.pr$- 
pofuit  extJioc  tit.czdc  tationc,inalioarticu!o,a  quo  nu  appel- 
latumjpccdcrcpotcdjnifi  conexitas.  caufaiumaliudimpctret, 
U£  lOs rfiftr  C9)  extJm  titi  Idcrn 
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Idfmiutliciun^tvtnonobftatcintcrpofitaappcllationcjin 
eiuhconucnuonis  iudexproccdcreporeft,ad  caufam  rccon^ 
ucntionis, quamuis.n.  caufacooucntionis&rccoiiucniiuni* 
vna  fcntcnciatcrminari  debcat,&idfa£tum  no  fit,non  vidci- 
tur,nccc(Icc(I;appcllarc,tamcnmagiscft,vtintcrponaturap- 
pe! lati o  / 1 .  §fin  fi  &pudennde.jf.qn&  fentcntid  fine  tppellxrc.  Vn  - 
dc  intcrpolitaca  ,  a  caufaconuentionisiudcxquoadcaufam 
Fcconuentionis^ff :  non  dc(in'\t,Mynfing.  centiobf  co.Quam- 
u:s  al  ij  cxiftimcncaltcrdtram  deuolutam  ad  iudiccm  sppella- 
tionisjttjaaltcridcuolutacchfcri^cxcontincntiafpccflujjma- 
ximcficauraconucntionisScrcconuctionis  in  nicntiscaufa- 
ru  m  fi  c  fi  c  cadcm  ,a  l  legan  t  /.  1. 5  .fin.  jfqux  fcntentfine  dppctt.  /.  in 
hoc, 27  f.fimili*  ercifcundx,  cum  quajftio  rcconucntionis  co- 
dcmiurc  ccnferidcbcat,quo  caufaconucntionis,aliudautem 
probandum  ciTc,  (1  caufa  feparatafit,  vd  diueFfa. 

Vtautemfciatur,tquatcnus  Iudcx  A  Qyo  tcncaturdefer-  icjf 
re,feurccipcfC3pp;Ilanonc3,di^ingucda  cft  fcntecia  dcfinitiu* 
ab  inrcrlocutoria,  vt  pnmo  cafu  fulpedatur  iurisdidtio  iudicis 
A  Qvo  etianullaInhtbicionecmanata,quia  vtait/.  1.5.4.^9 
.itfitf  nihilinnoH&ri  e^.conftitutum  &  iuns  efll\nequid  appcl- 
lationcpcndcntc  nouetur,  &  caufaadludiccmappellationii 
dcuoluatur.Idcm  obtinct,in  intcrlocutoria  vim  dcfinitiucha- 
bcntc,hasccnimregulaturfccundjmnaturamdennitiua?,  vn- 
dc  n~n  potcrrtexccutionimandari,  ita  definrtum  wfcctCWe* 
Fdbr.  in  SetidtuS&b&udite,  Ith.  I.  tit.  10.  defin.  10.  modo  ritc  intcr- 
pofita,&  infinuata  fit  appclljtio,  cum  enim  cx  ftylo,  in  abfen- 
tia  iudicis  indiftin&e  recipiatur  appcllatio,  iudcxcanonco- 
gnita,  libcrc procedcrc  poteft ,  Mdrdntd ,  hoc  tit.  nu.  402.  Ordi- 

4idt.  Cdm.  imp.  tit.  19.  §.  3trm  fo  foU  it.  §.  So     r  fclcfc* 

t(.  Tom.  2.  Symph.  p&r.  X.  vot.  \6.  nu.  6. 

Excipiunturttamcn  cafus,quibusctiam  cognita  interpofi  108 
tioneappcllationis,fententiaexecutioni  mandaripoteft,vtil 
caiurcimprobetur,/.row/?/w#>«e/.  iet  ff.boctit.l  fin.ffdeappeli, 
recip.  dequarcfupricopioicdi&um  iincap.^.  Qinbus  accc- 

Zz    2  dat 
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dat  caula  ahmcntorum,  vt  ftatutum  ncuifi.  Spirct:fi  conncnt. 

*/&/*/<Htfoo.5.QManficnfcafccnc.  verf.  ^Uau^infacfyn 

Sccundo,  pcndenteappellationc,  obpcriculummortis,fe- 
nes,  valctudinan)  Teftes,  a  mdice  A  Qv  o  cxaminafi  poflunr^ 
Lancelottusdeattentath^cap.  12.  limhat.fi  Imb qua?cunqueob 
pcriculunimortis,pcndenteiudicioappcllarionis  fiunt ,  pro 
attentatisnon  rcputantur,  RnUnt.  de  Commijy.hb  i.  di  Commt/J. 
ad perpet.  rci  memoriam  &c.  cap,  ?..  in fin.  vbi  hoc  authoi  itatib. 
confirmat.  Quod  cb  producitur ,  ctiam  fi  nonfit  pcriculum 
mortis  non  obllanre  appcIIationeTeftcs  axaminari  poiTc,  rc 
probationespcrcant ,  Codex Fabriantts ,  libr.  I.  th.  10.  dcfiiit.  i$. 
cr  2i, 

Tcrtio,  fi  pendcntc  lite  appellationis  aliqua  rationc  pofTcf- 
fio  turbata  fit,iudcx  A  Qyo  llne  cunctatione  potcrit  appcl- 
Jantcm  in  pnftinam  caufam  pofTciTionisfux  rcftitucrc  bcncfi- 
cio  intcrdi&i,  cap.  cumtueamttr,  17.  ext.boctit. 

Cuius  capituh  authoritate  t  Dd.  palTim  inferunt ,  iudiccm 
A  Qvo  pcndenrc  iudicio  appc  lhtionis  omnia  intentarc  pof- 
fe,quae  tendunt  sd  faciliorem  c xitum  caufa?  appellationis.non 
tamcn  cognofccndodcluribusappellationis,  fcd  prohibcn- 
do, nequisin  poflciTionc  rurbetui  ,cum lurisdittio ipfiuscx- 
fpirct  tantum,quo  ad  cxecutionem  fcntentiac,noii  autcm  quo 
ad  partium  cocrcitioncm  &  impcrium  ,  quod.in  eas  habct, 
hmcpcndcnteappcliaticnc,  (cntentiam  fi!am,absquepraeiu- 
d;cio  tamcn  parti..,  dcclarare pofie ,  Lamdottui%dc  attentatis , 
par.  2.  cap.^.limit  21  ;//<  16.  quiahoctcntatadfaciliorcmcxi- 
tum  appcllationis  >nihilquc rcfeire, inhibino  cmanata  fit  ncc 
nc,  Lancclotttfsjimit  4.  vu.19.  quia  inhibitio  opcrctur,tanturH 
in  his,  quac  fiant contra  appcliationcm,  ncn  autcm  quac in ip- 
fiQzfauoTcmtcndant  1  La}icelotttts,d  limitat.  4  cap.  20.  Exhil 
coihgit,  quamuu  fcqucfrrurn  pcndcnte  controuci fia  appdla- 
tionis  ficnnon  dcbcar,  defaipiioncm  tamcn  fucluum  ad- 
mitti,  quiahuiuitnodi  dcfcriptio  nullum  pu.iud.cium  wfc- 

rar, 
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rat,fcJ  ca-:fi  dcc:f.i  ,  fcutcnuafaciliorem  cx.tu.n  hjb!ri?ra  fic , 
& tcndcntu  \a cu  :i  fincm, ron dicantur  Jtte-itata.i!. : 4  Uiio 
propofitum  fuifTe  xcLxzLancchttJiJimtt  u.  r.u  16  Qjibus 
reipondct  Codex  Fabrianusjib.  i.tit.  10.  defm  14.  vbircfcrt,  cx 
ca  rationc,  lnuentarium  confici  pciTc,iionob!lamc  a|  pella- 
tionc.  An  autcm  ldcm  probandum  iic  intaxationccxpcnla- 
rum,  non  vfqucquacjj  conucnit  ictcr  DJ.vt  vidercettapui 
Mandofum^de lnbibitione}qu(cf}  96.  vbi  lnfinctenct,  cam  impe- 
diri,  emanata  inhibitionc, . 

£t  pro  ha:opsoionc Lancclottud,  authorkatcs&decif:  jr.c* 
in  mcdium  adfert.  Ratio  fequenscoiideran  potc.t,  cum  cnim 
appcilatio  (upcr  caufa  principali  pcndcat ,  fequitur  & cxper.las 
tanquim  qu<e  negotio  principaiiaccclloria  f  nt,rcgularidc- 
bcrc  iecundum  nacuram  caufavprincipalit,  quarc  taxarinotl 
poccrunt,  n/ifiintacai»faappcI!ationis,  tamc:icurn  fupcrior 
ratioadhucmilitarc  vidcatur,  cum  finito  iuviicio  appcliario-  • 
injjfenccntia  taciliorem  cxitum  habitura  h't,nullumq-,  pr.e- 
iudicium.inferat,non  obfcanreappc!lationc,taxationcm  fr  :- 
ttuum  &  cxpenlarum  fieri  pofTe  ,.decidifTc  rcfcrt  Roum  Guido 
Pttpit,tit.  ^4/^j//.w«.78.hucpcrtinet,quod  quamuis  pendcn- 
te  reuifione,  cxccutio  fjlpendidebeat,  tamen  in  punic.j  I:- 
quidationis,  vbi  ca  opus,  proccdi  potclt  ,tiouifi.  Spiren.  conu:n. 
^Lnno  i6oo.  §.      aud)  ffwtt  icfoL  mibii  77;. 

Sin  autein  ab  Interlocutona  t  appcllatumciTepropona-  108 
tur,  tuncpcr  illain  officium  Iudicisnon  fufpcnditur,adeo,  vt 
iudcx  proccdcrc  poflit,  vsq,ad  fcntcntiam  cciam  non  partc  ci- 
taca,  tdp.  cum  qui  1.  de dolo  ejr  contumacia  in  6  Clemen  vnic.iyCod, 
tit.  Sc  pronuociata  iniuitaappellatione^procciTuspnons  iudi- 
cismanejt  firmus,quare  conlultum  eft,vtadefinit!ui  fcntcn- 
tia  itcrum  appfHecur ,  d.  clem.  ynica,  cap.  46.  conjhtutis,  extr.  de 
Tvjlib.  Ratio autem  fupcriorum  cft ,  quia  antc  fenreiitiam  ap- 
rcltatio  improbatur,  /.  apertifiimi^  C  dc  iudiciii,  cum fimilib.  nc 
itaappe'lando,cx  quahuetinteilocutione,  hstnilutur  in  '11*1- 
i)itum,nam  fi quid in mcdio  litis  iniquc a  iuJ-cc  Lctum  q:;c- 

Zz    3  racur, 
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ratur,hoc  poft  dcfimtiuam  lcntcntiam,appc!lationc  intcrpo  - 
fka,  fimul  cumrc  principali,  farcirepotcrit,  /.  oportct}]6.  C.  hoc 
tiu  Cttiacius  lib.u.obf  cap.  \. 

Dcdaratur  tamcnprimo  procedere,  nifi  inhibitum  fit ,  cap. 
non foium}  7.  hoctit.  w  6.  nam  inhibitionecmanatafccundum 
quorundam  opinioncm,  non  potcrit  etiam  rcuocau  mtcrlo- 
cutoria,quagrauamcn  illatum,  in  caufaproLederc></.^<*/>.tf0» 
JbUm,  Maxdofitts.  de  inhibitione  q  jf.  es*  82. 

Sccundo,  t  nifidclatum  Cncap.  f.  hoctit  in  6  vcl  rtl.  C  lo- 
quuntut,nifi  Iudcx  AQvo  receperit,vel  admtlcritappellatio- 
ntm ,  L6.fciendum ,  ff  dvappetlation. recip.  L 6ftqttis ,  §.  p.qui 
umen,ffde  inittflo ,rupu> ,  Lcbir<>prapbii.tf .  §.l.ff.deadminiflr. 
Tum.  leg.  19.  procortfulib.  Cod.  hoc  titul.  cui  contrarium  cft,  rc- 
pudiarc  vcl  rcijccre  appdlationcm,  /. appellatione,  C  hoc  titul. 
Dcfcrcndo itaquc  abdicat a  fc  omncm  iurbd'£ttonem  ,d.  cap. 
cttmappellationc..f  Mynfingcent.  4  obf.  46.  Marant.hocttt.ittt. 
2.19.  ludexcnim  A  Qyoliab  interlocutoriarccipcrctappcU 
Jationem>nonrepreheoditur,  laudatur  vcrccundia  potiusy/cg. 
4z.  C  Thtodof.de  appcllation.  Probamui  j«yK^w^,vcrccundiam 
iudicantii,fi  fuperfluam  quoq*,  rccipiatprouocatioDcm>ue  io- 
terim  rcliquum  negotium  audirct. 

Exhiicolligitur,t  iudiccm  A  Qyo  appellationem  idefi- 
oitiua  rccipcre  dcberc,ni(i  iufta  caufa  ahud  (uadcat,  idcm  iudi  - 
cium  cft,in  intcrlocutoria  iurc  permiiTa,/  antefde  appcU.  rectp. 
vt  fi  grauame  illatum  refarciri  non  poflit  Maran  hoc  th.tm.  1  iz. 
alijtautcm  deIuEeCiuiIidcfcrrenontcnetur,cum  ijiius  non 
dcfcrat,  fcd  ab  co  improbcntur,  iuftaautem  cau(a.cxprelfa ,  in 
appcllationc,  ctiam  iurc  prohibita ,  admittenda  vidctur ,  glojf 
noiabilu,  in cap.  Romana, §.ftn  atttem,  in  vcrbo maudctnr  ,hoctu. 
in  6.  quam  communi  iudicio  rcccptam  elTc  rcfcrt  Cottarr.prael. 
qutefl.  cap.l^.  ycrfi. 

De  lurc  Canonico,t  cum  a  quauii  intcrlocutoria  admirta- 
tur  appcllatio,  cap.f*per,iz.ext.  boc tit,  ipfijdcferendumclfc 
^idetur. 

Occur- 
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Occurrctaliquis,iudex  A  Qvo  teneturrccipcrcappellatio- 
nem  ab  interlocutorijs,&  tamen  ijs  non  attentisjiberc  in  cau- 
fa  proccdcrc  potcft,  d.  cap.  2.  dedoloey  contumacia  in  6.  v idcn- 
turhxccnimnonfubfillcrcdcfcrcndumcircappcilationibuj, 
&  nihilominus  po/Tc  proccdi  in  caula,niii  inhibitum  fit,  d.cap. 
non Jblum3boc  tit.  in  6. 

Rcfpondcndum  fupctius  di&um  eo  pertincrc,  vtdcfcrcn- 
dum  fitappeliationi ab intcrlocutona ,  ea  interpofaa cx  caufa» 
rationabili,  vt  loquiturg/o/j.  ind.  cap.  2.  fcu  excaufacognita, 
legitima,  quaefiprobata  elfct,  iufta  ccnfcrctur,  capit.  ytde- 
bitudy  extr.  boc  titul.  fecus  fi  moratorieautfruftrationiscc.ufa, 
eam  intcrpofitam  cfledeprchendatur.  Ex  legitima,  inqnam ,  ^ 
caufa,  quam  cx  eo  metimur,  fi  ius  ipfamadmittat,  fnuo- 
lamautem,  quae  fitexcaufa  falfa,  autquam  iusreprober,  vu 
dcatur  Maranta,  hoc ttt.num*  110.  Fathineuiitki.  controucrf  ca- 
pit.  80. 

Dcniq- , t ad  officium  Iudicis  A  Qy  o  pcrtinet,vt  adtorcm  iu 
copiam  fob  fuo  figillo  iudidali  appellanti  edat,  (  non  quidcm 
origina!ia,fcd  cxcmpla  ^cafr.  qucniam^U.  cstr.deprobation.zd- 
co ,  vt  fententiafinea&isprioris  inftantiac  lata  ,  fit  ipfo  iurc 
rulla,  Grauaus  ad  Gail,  concl.  154.  conftd.  1.  vbimultb  hccccn- 
fnmat )  /.  1. 15.  apudqutm ,  vbi  communitcr  Dd.  C.  de  edendo  L 
nx cau/as ,  I c.  /.  aproconfultbus ,  :  9.  /.  2  4 , ittdicilus ,  Cod. hoct itttL 
ibi.  Gcfta  vna  cum  rciationc  htigatonbus  conucnitpra.(lari 
&c. 

Pro  quarum  Lcgumcxaclioreco^itioi"rrfciendun%  ar.ti- 
quitus  ita obfcruatum  fuifle  ,  vt  ncdum  in  appellationum  fcd» 
etiam  ahjs  ca  ul  15,  a  cta,  inftrumcnta ,  Iibelli  partium ,  quaccun— 
quc  ad  caufx  inftructioncm  pcrtincrcnt ,  cdi,  fiucvt  ait/cv, 
quinta.  CcaL  Thtodof  de  rcUtionibm ,  omnia  ad  caufam  perti- 
nenria,  a£ra  transmitti  ad  Judicemfupcriorem,  debucrinr, 
cuius  rci  veftigia  cxtant,  in  ieg.  trigcftma  tertia.  diuus,  f.  de  reitt- 
dic.  l./olenty  y  ff.  de  alimtntis  lcgatis,  I.  6.  *Seum,ff.ad  I  Iu- 
liam,  dt>i £uhlica+  Si  quismhancrcm  authoritatc*cxPIinic> 
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&  Symmjtcho  h  berc  cupiat,confuIi  potcrit  Br,  ffbnituydc  forwuL 
Rorti  Imp.fot.mibl  %oj.  cjufcluccmadfctundupradidii  k^ib. 
Vtot.tit  dcrclatiouib. 

Stda  J  mihtuta  rcdeamus! tcrctur  itacjuc ludcx  A  Qv o ad 
a^omm  ed  tioncm.quod  iplum  paillm  Comitils  Imperij  repe- 
titu.n  vidcrcclt,  Ordin.  Cam.  Imp.*Anno\)l\.conftit.tit.  4£\lfJ 
0acVn  IC.  §.  fcll  audj  Ufol.  mihi,  119  Comittis  Imp.  An~ 
no  17:9.  §.  VoMfc raimt  aucf)  t(.  M  ^o.cr  Comitm Imperij  Auno 
'  H3  1^:.  $.  tXfakdlpfifflU.  /0/.232.  idq- hodie  t  lubccrta pan* 
iiuerpofipscompulfonalib.  fit,quibus  mandatur,vta£torum 
cd  tio  intraccrtumtcrminum  fiat,  &  ijsrcprodu&is,non  lra- 
tim  fit dcclaratio  pccnae,  fcd  fi  dc  legitima  rcqui(;tione  &  infi- 
*nuatione fimphcium  compuKorialium con(Tet,ar£ciores co- 
ccduntur, anncxa  citationcad  videndum  fc dcclarari  in  poeras 
fimplicium,  Cailjib.i.  obf  134  nu.  4.  ^Authorpraiud.Cam  m 
verbo  compulfiriaUs,  ibi  </e  compulforialium  tfc^  &  vcrl.  y?  rr^ro  - 
ducantur ,  vbi  hoc  prjeiudicio  coiifii  mar,quandoquidem  vcrb 
partcs  rationc  non  cditionis  a&orum  detincbantur,  &  caufse  * 
in  longum  producebanturjaluberrime  Comitiis  fmperii  *Anno 
jo.babitu  decrcium,vtiudiccsad  requifuionem  paitium,a£te 

&  quidcm  intcgra  edant,cf}ncancn  ming\i/tmt  frxutiUchcr 

y,\\ivi(mn$  allfewrt jrtc6/  fc rocftra^m^tr  ^Vtinpf/ 

a(;mi*kmiiifca7tmnt>&mui(2^ 

fptipdt  'o^frfurgfrwmmrn  uwtu'n/gf\$en  ;imMicf;fr3^ 

fafynin  x/tbiixm/  c^  rabcn  thcccmmunirtf  Pccn  com- 

pjlforialnjm  gffaHcn  fcin/tiucl)  cariucljn  wutfauffi}  frif 

rrffart  twrtvn  fcHrn.  §.  3 1  Dnt  2lypc(laticn  Cr5acf>r n  :c. 

Momibit6i$.  iuufto§.  4.  $cj:tt)na;l}:c  W  §.penult.par.  i.ti- 
tul.  $U 

114  Quare  fi  a£ca  cdcrcnolit,  tn.lnl  pcriculifuftinebirappel- 
bns ,  ira  dcciium  nouijl  Spircn.  conucnt.  ^tnno  ttfoo.  habua  J. 
^^nttaucfjcmf^at  Acbs&c.  /0/.  mibi,j69  quamuisqui- 
dim  cxiftimauerint  documcnto  opuscire,dc  quarc  Tom.z. 
Sympb.par.  2,  lit.  quxfl.  dubUr.  nu.  15.  cumfeq. 

Eadcm 
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Ej  Icmration.  U  m  mcacdintuMnimaduertcndurni 
in  iudiccm,^.  l.iec  cau/as,  if  d.  I.  z.\  >  tdtcibm,  Cod  boc  ttt.  cap. 
quoniam ,  11.  extr  de probdtion.  Mynfng.  cent.  I.  /  I  .  c:>n.  z.  o'f 
16.  \'b;  hoccafurefcrt,  negligcntum  ludicum  pxna  irbitraria 
coe,  ccri,idqucprxiudJCio  confir.nat  Gxil.hbr.i.obf  ±34  tw. 
14.  jLuthor  pratud.  Cam.  in  vcrbo  rt&i ,  vcrfic.  atta  manca}fo!. 
3»«.  2  Sympbor. par>i.vot.  17.  Non  ddunttamcn ,  qui  exifti- 
jlicnt,iudicum  (umptibu*,  intcgram  adtorum  cditioncm  in  - 
iungcndam  ,qu;bu5iufjragari  vidctur  Ordin.  Cam.  Jnp.part.  z, 
tit  $1.  §.  QBurfC  ficfj  jbrr  L>i  ft<lt>Ci1 2C.  ^iutbor prxiud.  Cam.  in 
v:rbo  compulforiales,  vcrfic  vlteriorcs ,  fol.^i.  vbi hocahquot 
prx:udici)s  confirmat  jPrompta  h  Jiusdiflcnfionispropofitx 
vidctur  cfik  concilutio ,  fi  ftatuamus  hxc  procederc  fi  ad  vltc- 
riorescompulforialcs,  intcgra  cdi  poflint.afiudautcmobti- 
n*rc,fi  adeb  defe&uofa  fint,vt  dc  mcriti  ?  caufx  iudxi  non  pof- 
fit  conftare,hoc  cnim  cafu,in  quantum  xquum  rcligioni  ludi- 
cantij  vifumerit,  pcenam  negligentix  nominc  fuftincbunt, 
Qiiamuis  &primocafuctiampkdtcniumiudtccmcxiftime- 
tur. 

Veiumquxftioniscft ,  tficmanatiscontraiudicem  vlte- 
rioribus  compulforialibus  ,  negetabaa&j,  quam  cxhibita 
fmt^edipoiTcjidq-,  iuramentoaffirmarc  vclit,  admittendusne 
critf'  0 
Ec  audiendurn  eflc  rcfert  Gailjib.  1.  obf.i^.m.  17.  vbiait, 
indubio  iudicis  iuramento,  aftaintcgrccditaciTe^ftarijidcjuc 
prxiudicio,&  oiutbor praiud.  Cam.  in  vcrbo atla ,  verfic.  de edi- 
tione  fol       in  vcrbo  compul/oriales>  vcrfic.  iudex,fol.^].  con- 
nrrnitquialudcxprxiumptioncm  profchabct,c<t/>  ficut  \6.in 
fm.  ext  de  re  iud.  cap.  cum  inter,  15.  cod.  cap,  in pra/entia}cxt.  de  r;- 
nunciatione,  cumfimihbus. 

Quarc  allcganti  aetorum  defc&um  &  rcdinregrationcm 
pctcnti^jpbatioincumbitjqua?  facilcprobari  poteft,pcrinfpe- 
ftioncm  a£torum  fcriptorum  ,  pera&uariu,  cum  cnim  pcri- 
culofum  fit,  folius  iudicis  fcripturx  ftarc,  litigatorc  vcram  nc- 

Aaa  gatio 
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gationcm  iudicis  aiTertioni  contrariam  approbarc  ncqueurt- 
tcquia  factum  negantis,pcr  rcrum  naturam,ideft,naturali  ra- 
tionc.nulla  dirccta  probatio  eft,  /.  aftor,  Cod.  de  Probation.  I.  io\ 
C.  de  non  numerata pecunia,  cap.  bontt,  ext.  de  eletlione^cap.  $.  extr. 
de  renunciat.  idcb  optimoiurcdifpofitum,  a£ta  iudiciarialite* 
riimandandaeflc,  pcr  a£tuarium  annotato  Ioco  &tcmpo- 
rc  quo  gcfta  ,  dcfignatisquc  pcrfonis  ,  intcr  quas  a£ta  fint , 
tapit.  1 1.  quoniam ,  vbi  Canonifia ,  &  ibidcm  Cuiaciui,  ext.  depro- 
bation. 

Ex  quorum  cditionc ,  fi  apparcat  litis contcftationcm ,  6c 
aliaadcaufam  pcrtinentiaoroifla,  re£tcdcfc£tui  probabitur, 
Gail,  dicl.  locoy  numer.  detimo  qttinto.  quia ,  vt  dixi ,  quamuis  ne- 
gationisnulla(itdirc£taprobatio,  tamcn  cx  circumftantijs, 
l.filinm,fcxta  ff.  de  hisqui  fkiyel  alieni  iurii  est.  I.  optimant% 
ff.de  contrah.fiipulatione  crc.  rcctc  negatio  probari  potcft,  vc 
Vderiuj,  vnico  abfentiae  argumento,  facrilegium  defendifte 
dicitur:  &  CIodiuiRoma  violatat  relligionisaccufatus  ,coquod 
tcmpore  ,quo  ab  co  violata  rdligio  dicebatur ,  ahbifuiflet , 
non  Romsr,  defendcbatur:  &  Cicero  libr.  1.  de  inuentione ,  fi  quo 
dic,  inquit,  ifta  cacdes  Romx  facta  cft,  cgo  lAtbenii  fui ,  co  dic  in 
cacde  intcrefle  non  potui ,  f ui  autem  *Atbeni* ,  hoc  dic ,  hoc  fi 
non  conftat,  indiget  probationc,  &  fufficit  >  (abfolucndo  fcil. 
£§o)  fi  approbctur. 

Similiter  hoc  cafu  ncgatiua  probari  potcrit,  cx  co,fi  illud  in 
proccflu,dequoqueritur,non  rcpctiatur,&  hatcdc  negationii 
probationc  &c. 

Deaclorum  cditionc,rcmitto  Lc&orem  ad  Authorempr&- 
iud.  Otm.  in  vcrbo,  compulforiales.  Tom.  z. par.i.  Sympk.titquafl. 
dubiar.  *nu.  7.  yfq^  ad2%.  quae  quaftioncs  paflim  Comitiis /mp. 
prxfcrtim  vctbnouifi.  Spiren.  conuent.  Anno  irfoo.decifacfunt  , 

«^.(^nnlH€%nfttum<nta2(.vsqtad§.  ^Qutvdiavtf}  :r. 

Dc  officioludicis  A  Qyo  circareddcntcsapeftoloi,  feti 
literas  dimiflbrias,fupra  di&um  cft:quibus  mngatur  cap.  4.  yt 
fnpcr,  cap,  ab  to  6,  hoctit,  in  & 

Simi- 
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Similitcr,ncaiudicantibu$prohibcaturappcllatiO:Circami- 
tium  fi/>.i.tra£tatum,cb  Lc&orcm  brcuitatis  caufa  reijcio. 

Et  haec  dc  officio  iudicis  AQy  oappellatumfuffecermt, 
rcliquum  efle  vidctur,vt  difpiciamus,quc  ad  officia  iudicis  Ad 
Qv  e  m  appcllatum  pcrtincant. 

Ei  itacji  t  in  pnmis  incumbir,  vt  citationcm  ad  pctitioncm  ii£ 
appellantij,nullocxiftentc  dcfcc"tu,in  intcrpofitioneappella- 
tionis  dccernat,etiam  in  dubio,pcriculo  umcn  pmii,GaiUib. 
l.  obfe  1 19.  nu.  6» 

Quod  eb  producitur ,  t  vt  fi  appcflatus,  vcl  iudcx  A  Qy  o ,  117- 

prxucniatappclIante,allegando,curappeIIansaudicndusnoQ* 
iit,huic  pracmaturc  pctitioni  mos  gerendus  non  fit,cum  dc  iu- 
reappellantis  nedumconltct,&in  di&acaufa,oommune  bc- 
neficium  pcr  fimpliccm  poftulationcm  aduerfan;  ,  auffcrri 
non  dcbcat,  Gail}  lib.  1.  obfe.  jt.  nu.  9. 

Sin  autem  t  defc&us  aliquis  in  formalibus  deprchcndatur,  11$ 
aut  in  cxccptionibus ,  contra  appcllationisdcuolutioncm, 
mcritacaufae  difputentur,idattcndidcbct,  Ordinat.  Cam.Jmp. 

pm  2j.  §.  23nnt>  fbntarftcfc  ic  ntul  33.  C*il, lib.  l  obfen9.  m.  & 
&quidcmex  officio.maximefideferta  litappellatio,  ctiam 
partc  non  petcnte ,  Maranta ,  hoctitul.part.  6.  numer.  40?.  cum 
fecquen.  Mynfingerut,  centur.  2.  obfer.  <9.  cent.  3.  obferuat.  41.  ad- 
cb ,  vt  fi  cum  confcnfu  partium ,  dc  raeritis  cauiae  cognpkcret 
iudcx  appellationis,  aut  vtraquc  pars  pcrfequerctur  appella- 
tioncmdclertam,fcntentiacnetnuIIa,  obdefc&um  iurisdi- 
ftionis ,  &  prior  rata  manerct,  Clcmcnt.  fi  apptllationem,  6.  boc 
titul.  Gailylib.  1.  obfer.xyj.  ncc  confirmatio  prioris fententia; 
conceditur ,  Ordinatib  Camera^tugufea:  Anno  tcoo.  habitafol^. 
tit.  (333ie  flcf)Ott  Appcllatus&c.     Ordinat.  Cam.  Imp.part.  2. 
tit.  p.  §.  y3t\bfdalfoit\(incmiC  quod  iuriconfcntancum 
cft,  NoucUa  49.  dc  hii  qui  ingrcdiuntur  cjfc.  cap  l.  quidcrgo ,  vcr f. 
Volumui  cnim  eum ,  qui  yicit  fi  yoluerit ,  pro  ycritate firmarifc  r- 
tentiam,  non  cx  circumucntionc^  nectcmporc  quodam  :fed  cx  ip/i 
rum  yeritate  cfc. 

Aaa  2 
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I19  Ex  officio  igiturtdcfertio  attcndcnda,aliud  cffer,fi  pars  ab- 
foluenda clfet a  citatione,  vt fi appcllans nec a£ta,  ncc docu- 
rocntumrcquifitionisexhibeat,  tunc  cnim  abfoluituracita- 
nonc  appcllatus,  ^Autbor  pr<ciud.  in  vcrbo  atla  yfol.  4.  vcrf.  aclfs 
in  Camera  cyc.  vbi  id  praiudicijs  confirmatjhaecautcm  abfolu  - 
tio  ex  officio  ficri  non  dcbct ,  Ordin.  Cam.  Imp.pm.  1.  tit.  $r.  §. 

(£$fo'd<nx>nbmQ$(ni(.  in  vcrbis,  (Sollol^nw^uclitiic 
Qlp\>(Uat/aufi{cin^itt^ntanMt(n/vontcrauf;^an^ 
n(niaknn$abfoluixtW(tv(ni(~cy  par.  ;.m.3i.§.4Dcrtprgcti 

bann  2(.  infin.  Qux  confirmantur  rccefjldeputat.  *Anno  itfco. 

IBann  f(Xinct$!(.foL  mibi,  769.  jLuthorprfiiud.  Camcr.  in 
verbo,  acla  in  princ.  &  vcrf.  id  antcm  non fit  officio  indicis  cjrc.  & 
vcrf.faliitin  caufisappcllationum  zfc.fol.  f.  vbi  id  paiTim  praeiu- 
dicijsconfirmat,  quamuisde  hacrediiputatumfit,  vt  colligc- 
rc  dl  cx  tom.  Sympb.  1.  par.  2.  tit.  quaft.  dubiar.fol.  215.  num.  7. 
ium  feq. 

Exiltit&aliadifFerentia  ,  quoddefertioetiampoftlitem 
conteftatam,  ab  appcllato  opponi  poffit ,  Mynfing.  ccnt.  3.  obf 
85?.  Abfolutio  autcm  a  citationc,  inpnmotcrmino,  vclad 
proximam  peti  debcat,aiias  non  auditurappcllatus  d.conucn- 

tio,Anno  i6oo.§.  'J&run  afrcrDcr  Hyvcliantic.foLje?  Ncc 

obibt  idcm  probandum  elTcin  defertione  ,  quodappcllatus 
purelitcmcontcftandodcfcrtioniii  quar  exiflat,  tacitc  renun- 
ciafle  videatur,prorogando  iurisdi&ionem  ad  inltar  proroga- 
tionumfatalium.quiadcfcclus  lurhdictionis,  hancctiam  cx- 
prcllam  prorogationcm,non  pcrmittic ,  Mynfing.  ccntur.  2,  ob- 
fer.<9. 

Uo  Incaufaappcliationiscnim  ,  t  prorogatio  iurisdiclionis 
non  habct  locum,fed  cx  officio  pronunciandum,  cauiam  tfle 
dcfcrtam,ncc confirmatio  prioris  fcntcntia?,  cx  folo  tcmporc, 
pcti  porcrir ,  vti  di&um  c(l,  ( rcfcrt  tamen  DenaifutSy  in  vci bo, 
appeUationis  defcrtioy  nu.  c.  appcllationc  defcrta,  fcntentiar  con- 
firmationcm  permiffam  cilc  )  ncq;  dc  mcntis  caud  cogno- 
fci,  ctiam  acccdcac  confcnfu  paruum. 

Quod 


DE  EFFECTV  APPELLAT.  vc.  17 

Quod  produciairprocedcrc  pritno ,  etiamfi  animducrta 
tur,  iniuftam  cile  fentciwam,quod  pr ima  fpccic  nimis  dururn 
vidctur,  &  alienum  ab  humanitatc,fcd  fi  alnoribus  ammis  co- 
gitatio  dcmilTa  fucnt,  conlentaneu  n  iun ,  repcrietur,  cum  iu  - 
3cxAd  Qvem,  nullam  lurisdi&ionem  habcat,defertaap- 
pelIatione,fupcrcaufapnncipaIi,eaqjnon  aliccr,quam  pcrap- 
pellationcm  rite&fecundum  Icges  interpolitam  ,ad  ipfum 
dcuoluatur,&  appcllans  dc  fc  potius  qucri  debeat,  cur  tcmpo- 
ra  prouocationis,aut  foicmnia  appcllationis,  non  obicruauc- 
rit,itaintcrministraditur,  tom.i.  Sympb.par.  ^.yot.^.tium.  ij* 
Cum  enim dcfcrtio  cenfcatur  contumacia &  deli&um  ,  indi- 
gnus  eft appellans,  cui  faucatur,  vc  in  llmili ,  ratione  vtcbatur 
Papimanus,  quam  improbat  /.  C  iti  /.  20.  Papinianus,  ff.  de  Mi- 
tiorib.  ejfc. 

Sccundo  producitur,tetiamfiappellatuj  vclitprofequi  pcr  1 
fcappellationcmdcicrtam,  ab  vtroq-,  videhcct,  CUment.  (i<\p- 
peILationemyboctit.Geminip(c,  intrararalia  appcllationis ;  pro 
fuo  intcrelle,  profcqui  vfehtappellacioncm,ratione  coafinna- 
djcvel  rcformandarfcntcntix,  d.  Clcment  fi  appellatiottem  zrc. 
non  cnc  Iocus,ipfiqjConcedici!r  c:iamlidcfcrtaf1t  appcHattoj 
cxpartcappellantis,vtdcci(um  Comit./mp  Atwoy^  ,\  £t3iin!l 
CHlibvOOilcfoLmibiy  714.  quod  lurt  Corntnurii  confcntancd 
vidctur,indignumelt  cnim,ob  nc^ii^entiam  appell.it !-,  com  - 
muncbcncficium  a  legibusconceflum  ,appclIatoaun\:rri,  & 
facit  Nouell.  94.  de  bis  qui  ingrediuntur  ejrc  cap.  \ .  quidcrgo,  verf . 
yolumus  enim  ejrc.  ibi,  etiam  deferente  eb  qui  appdlationem  obtulit, 
ingredi>ejr  boc ipfum  aauftre.ejr  quxreredefrtorem^ejr fiue  inueni- 
re  eum  yaluerit ,  fiue  ille  non  appA reat ,  fuas  allegationes  deduccr?  in 
medium  cjrc.  Idem  habct  Mynfing.  cent.  z.  vbf.  jp; 

Quae  dicta  funt,dc  dcfcrtione,  t  cadcm  transfcrcnda  funt ,  t 
ad  non  deuolutam  appellationcm ,  vt  Ci  fummaad  deiinitam 
qualitatcm  non  acccdat,  Noueil  23.  deappellat.  cap  ^illudetiam, 
huius  ratio  ex  otficio  habcnda  fit,  Mynfing.  cetttur.  $.  obfer.  8p. 
Cailjtb.  1.  obf.xi^.  num.  2.  quodnon  foium  fi  fumina  Qrdinat. 

^laa    £  Cam. 
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Cam.lmp.  fcd  ctiamfi  priuilegijs  ftatibus  Impcrij  conccflfn, 
conformisnon  fit,  mtclligendum,  nam  contraPriuilegiaap- 
pcllationum  ftatibus  impcrij  indulta ,  appcllationes  rccipi  no 
dcbent,  vt  ftatutum  Comitii*  Imp.  JLnno  70.  habitis,  §.  fc» 
IJCIl  0rt>HCH/2C./fl/.  mihiy-6iy  csNouiJf.Spircnficonuent.Jht- 

tio  1600.  §.  <2Bir  roddcn  audb  (jicmrt  **•  /»/.  WA# ,  757  c^  f . 
XJnfae SiatfcrlutynQammaQcrifytiic.  infin.foi.  766.  w 
§.  5!Jtrfc?m/or^ricn/t)nbttJi5£Ifnauc^tc.  verfic^fcfcodjto 

Cin  appcllatio  &c./o/.  770. 

His  ita  cognitis,  bellc  tra&ari  poteft,t  pluribusexccptioni- 
bus  oppofitis ,  in  vna  caufa,  v.  g.  dcfcrtionis,non  dcuolutio  - 
nis,  ( quae  fimul  proponi  dcbcnt,  Iurc  Camcrali,  Ordinat.  Cam. 
Jmp.part.  \  tit.  24.  §.fin.  MynfingeM,  cent.  f .  obf.  8p. )  &  quae- 
libct  harum  fit  relcuans,  quomodo  pronuociandum,  an  fuper 
defcrtionc,  an  vcrb  fupcr  non  dcuolutione.  Et  hoc  magis  eft, 
fauorc  litium  expcdicndarum,  nc  data  reftitutione  in  mtcgru, 
aducrfus  dcfcrtioncm,  proceiTus  in  pun&o  reftitutionij,  nul- 
lius  momenti  (1t.  £t  hanc  dcctrmarn  prseiudicijs  confirmat 
Mynfing.  cent.  e.  obf$. 

Videntur  tamen  interfedefcrtio,&  nondcuolutioappella- 
tionis  difFcrre  ,  &  fuper  non  deuolutione  omninb  cognof ci 

debcat,  4rg.  d.  §.  IBtr  fcflcn/ortnen  x.  fol  770. 

Sin  autcm  prior  lcntcntia  t  confirmanda  cftct ,  tunciudcx 
Ad  Qvem  non  oppofitadcfcrtione,priorcm  fcntentiamco- 
firmare  poflet,  Mynfing.  cent.  1.  ohf.6o.  Gailjib.  i.obf  1*7.  nu. 
lcumfeq.vb\  hocaliquotpraeiudicijs  confirmat>Tfl/».4.J)'/*^ 
par.  v  yot.  to  nu.  5.  cunyfeq.  es  yot.  l.  pofl  nu.  6$.  Jtuth.  prxiud. 
Cam.  in  vcrbo,  appellatwnis  defcrtiofol.fi.verlprofecutioappella— 
tionis&c.vbi  itaaliquoties  in  Cam.  /«^.fa&umcffe  rcfcrtj  Etita» 
Denaifiui,  d.c.  54.  §.  f.  intclligcnduscxiftimatur,  imb  c  rcap- 
pcllati  crit ,  fcntcntia  cius  Ad  Qve  m  appcllatum  conslrmari 
priorcm  fcntentiam ,  quam  fola  defcrtione ,  facilius  cnim  ad- 
ucrfus  eam  impetrabitur remtutio  in  intcgrum,  quam  aduer- 
kii  rcmiudicatam ,  Gail%  d.  loco}num.z.  CmaciM}lib.i%.  cbf.$6. 

Quarc. 
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Quare  confultum  crit ,  vt  allegatio  defertionis ,  fi  quae  exiftar, 
pi£tcrmittatur,tam  proptcrconnrmationem,  prioris  fcntcn^ 
tia?,&  pcriculum  pctcodse  reftitutionis  in  intcgrum ,  qua  cxc- 
cmio  fentcntix  principaiisdifFcrri  potcrit ,  quam  (i  fortc  prior 
fentehtia  infirmctur,  cxccptioncm  nullitatis  fententice,  cx  dc- 
fectu  iurisdi&ioftis ,  Mjnfing%cent.$.  obfu.  infin.  quseimpfaV' 
cxccutione  opponi  potcrir. 

Sccundo  funt,qui  putant  Principem  poflcadmittcre  defer- 
tam  appcllationcm,  &  praffc&um  Pra?torio,cuius  viccm  Ca  - 
mcralmp.  obtinct. 

Vcrum,hocinCamcra  non  obferuari,tcftatur^;//i//£  ccnt. 
1 obf^z.  fcd  reftitutionem  in  intcgrum  pctendam  cile,  licct 
idemauthortrefff.  2.  obf.6o.  putct,appclIationcmdefertam,  u.$ 
vci  non  deuo!utam,rctincri  poiTe,  idque  in  duobus  cafibu*  fa- 
£tum.  Si  punctus  dcfcrtionis,  vcl  deuoiutionis  difcuiTus  fit,per 
intcrIocutonam,maximc  fi  partcs  acquicuerint,  Tom.i.Sympf\ 
par.  2.  tituL  17.  voto  7.  in  princip.  Noutor  ad  Ordinat.  Canu  Imp. 
fttb  nomint  Magenhorfl^part.  1.  titul.  30.  foU  522.  vbi  refert ,  Iu~ 
dicem  non  ccnfcri  fe  tacite  competcntem  pronunciare  proce- 
-dcndo  ad  vItcnora,niii  exccptum  iit,dc  incompctentia,6cdc-. 
fcrtione. 

£x  his  colligerccft,  officium  iudicis  appeIIationis,vt  dcfer- 
ta,  appef  latione  vel  non  deuoluta,  nccdccaufa  principali  co- 
gnofcat,ncc  pronunciarc  poffit,dcco,quod  cacpit  intereiTc  pc- 
dcntc  appcllatione,quamuis  al iud  fit,fi  ea fubfiftat,  Codex  Fabr. 
lib.  7.  tit.16.  definit.  7.  non  tamcn  prohiberur,t  quo  minus  ap-  u& 
pellantcm  incxpcnfascondcmnctjf^.r^^wy/toj,  26  cap» 
44 fitpe  hoc  tit.  cap.  1.  cod.  in  6.  Gail,  lib.  j.  obf.  137.  mm.  4.  Codex 
Fabr.lib.  7.  titi  18-  defin.  $6, 

His  lta  fubduQis  cxoritur  quxftio ,  ad  quem  iudicem  cxe- 
cutio  appcllationis  dcferta  pcrtineat  ? 

OmiiTalongioredifputationc,tconcludcndum,aiudicc,A 
Qyo,exequcnda  cffi  fi  lcntentixexequendaeiushabeatjcum 
cnim  defcita  >pn.,;  tionc  ipfoiurc  dcuoluatur  iurisdi&io , 

ad 
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£.J  iudiccm  A  Qvo,  0emett  fi  appellat.  hoctit.  &  fingator  ap- 
peilat  Jtn  non  cfle,//F>/.  §.  iltnd,  ibi  tanquam fi ab ir.itio minimi 
fueritpronocAtumcSc.  C.  dctemp.appcll.  cflp.licet,  14.  dcjentcnt. 
cxcommuxic  iu6.  mrcexccutio fcntcntixad cum  fpcct3bit.</  5» 
il/ud,  l.  Byfi  contt*}  /.  ]8.  quoniam  ,  C  deappeUation.  Ordin.  Camer, 
/mp.p*r.2.tit.$0.§  v}}n&  (o  alfb IC.  ctrca fin.  ejr par  $  tit  co.$. 
QB.nibrrappellationes&c.  communitcrDd.  <*<//.  rfV/wo  15. §. 
fcntcntiam ,  Jf.  dc  re  ittd.  Marant. part.  6  hoc tit.  M.  200 .  cum fcq. 
Mynfing.  cent.  4.  ohf  94.  ef  cent  f .  ohf.  94.  Gail  libr.  1.  obfw^. 
ftu  14.  Authorpraiudic.Cdm.  invcrbo,  appellationis  defcrtio  fol. 
38.  verfic.  pronunciatur,  vbi  rcf crt ,  executoriales  ncceiTariai 
non eiT:, quod intclligcndum, nifi iudex  A  Qv o dencgct,aut 
protrahat  fcntcntisc  cxccutioncm,  hoc  cnim  calu  mandatum 
cxecutorialcdcccrnitur,  modo  inftrumcntoaliquodoccatur 
dcnegatio,  ncc  fuffidt  protcftatio,  late  Rulant.  de  Commijf.par, 
3.  lib.  8.  deproceJJ.  iud.  interr.  cap.\6n,6.  vbi  in  hancrcm  aliquot 
praeiudiciaadfcrt.  Vidcatur  Afynfing.  cent.  6  obfi\  Gail^d.lo- 
to,  nu.lf. 

Et  quidem  (ententia  hoccafu  ftatim  mandada  exccutioni, 
/.  quoniam  18.  C.hoctit.gloJf.  inl.  t.  C  detemp.  appeUat.  Mynfing. 
tent.  ,2.  obf.yot  vbi  rcfcrt  hancdo&rinam  in  Camer.  Imp.  rcce- 
ptam  cfle. 

Idcm  iudicium  c( \ ,  fi appellatus abfoluatur  ab  cmanata  ci- 
tatione,  nam&hiccxccutiofentcntiac  iudicibus  AQvo  in- 
cumbit,  cum  pcrfcntcntiam  abfolutonam  a  citationecaufa 
tacita  rcmittatur ,  *Author  praiudic.  Camer.  in  vcrbo  cxe- 
cutio  ,  folio  123.  verficul.  tiobilcs  ,  vbi  id  prxiudicio  confir- 
mar. 

118      An  autcm  t  idcm  probandum  fit ,  priorc  fententia  confir- 
mataa  ludiccappellationis,  controucrtitur. 

Et  quidem  fi  luris  definitionem  intucarnur,  vidctur  exccu- 
tioncm  (entcntiae,  ad  iudicem  A  Q vo  fpettare,  cap.  vtdcbi- 
tvs,  59.  cap  cum Jpeciale,  61,  §.  porro\  ext.  hoc  tit.  I.  pracipimm^t, 
J .  hii  atttcm  Cod.  hoc tit.  6;  ratio  cit  (ecundum  Cuiacium,  libr,  20. 

ebfer. 
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$bf  cdp.  $6.  quia  sequum  fit,  vt  fententise  meae.  quam  iudcx  ap- 
pcllationis  approbauit,  cxccutio ,  quam  appcllatio  fufpendc- 
rat,  potius ad mc redeat,  qui  iuftamfcntcntiam  dcdi  pcrindc, 
ac  fi  nulla  fcntentia  interpofita  fuiiTct. 

Contrarium  autcm  rcccptum  eft ,  autbent.  fi  quislitigan- 
mm,  C  de  epifiopaliaudientia,  Mynfing.  ccnt.  f.  obf.94,  Gailjib. 
1. 9bf.n1.  nu.  15.  vbirefcrt/hanccommuocmSc  rcccptam  Dd# 
opinioncm  clT.jquam  approbat  Ordinat.  Cdm.  Imp.par  5.  tituL 
f o.  J.  QiCWtil  ateviU  jritat  ic  Idcm  obtinet,  vt  prioris  fcn- 
tcntiae  rcformatae  exccutio  pcrtincat  adiudiccmappellatio- 
nis ,  gh/f.  in  i  tumqutdam,  19.  in  verbo,  cxequi ,jf  de  iurisdift.  f 
omn.iud.  Bendem, deReuifionib.  contLi^.nn.S.  ade6 ,  vt  fiquis 
fententiam  in  Cam.  Imp.  conrirmatam  exequcretur,  c um  nori 
ad  cxcquentcm  fcd  adCameram  confirmantcm  exccutio  fpc-  ' 
ttet,mandatumdccernitur,  ad  reftituenda  orimia  inprifti- 
num  ftatum  >  &  ita  decretum  rcfert  Ruianw,  dc  Commijf.par. 
lib.  9.  detemcd.  confer.  rcr.  acquif.c4p.  19,  nu.  20. 

'  Quod  &  proccdi  t  in  co,  qui  propria  au  th  ori  tarc  iudicatum 
excquitur  ,namreuocataexeaitione,exequcnspo?nam  no- 
minetcmeritatisfuftinCrcdebet ,  etiamfi  nihilintcrcfTccon- 
demnatidicatur,  nc  impune  contcmpta  vidcaturauthorirat 
iudicis,adqucmexecutio  fententiae  pcrtincbat, /.£*//«,§  .qui 
iudicati,  l.f.  dc re iud. 1. 9  dotis, Cfoluto matrim.  I. pignork,\\.  C. 
depignomitid  atlione.  Quopminetl.  extat^.ff.  quodmetuicaif*, 

/.  M  ex>fr  &  ac1u'r'  P9feJT* cum  Grnilibus,  Codex  Fabr.  lib.  1.  tiu 
10  defin.j. 

Exhis  dcducitur,  fi  quxdifficultas  in  exeaitioneexiftat,  lh 
interpretationefentcn!iar,iudiccm  Ad  Qy em fc intcrponc- 
rc  non  dcbcrc,rcmi(Ta  caufa ,  adiudicem  A  Qy  o,  cum  iudex 
appcllationis,  proptcrdeferrionern,  nullamiurisdi&ioncm 
habucrit,Tow.i.  Symph.par.  z.tit.  14.  yot.  2.Cail,lib.Lobfu6. 
nu  8. 

Sin  autem  t  in  ancipiti  vcl  ambiguo  vcrfcturdcfertio  ap-  \\9 
pcllatioais,  eamnon  dcfcrtam  pronunciandum,fempcr  cninfi 
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humaniorTcntcntia  &  via  eligcnda,  pcrquamnon  pcrima- 
turius  litigandi ,  &  fempcr  in  dubijs  idagendum,  ytrei  quam 
tutiilimo  loco  (it,  /.  li.  quotitns,  L  vbi  ii.ff.  dt  rtbuidubik,  leg, 
tcrtia.  proximi>  in  fin.ff.  de  hk ,  qu«t  in  teflam.  tSc.  L 191.  ta  qua\,  §. 
in  re  dubia  benigniorem  inttrprttationtm ftqui,non  minus  iuflius  eflt 
quamtutim.  Etindubijsfcmper  benignioraprxfcrenda  funt, 
leg./empcr  quinquagcfimafexta. ff.de regul.iur.  htnc  illud  Seneca> 
(empcri^«/>,quidquiddubium ,  huraanitas  declioatinmc- 

Et  quamuisfupri  alkgatxleges,  maximcadcontraclui 
pcrtincrevidcantur,  tamen  idem  ludici  raciendum  in  iudi- 
cando  ,  quod  veroinduhio  ,  defcitioappellationismtendi 
Don  dcbeat ,  rcfcrt  Maranta  hoctitul.  dt  appellat,part.  6.  numcu 
408.  Mynfwgerua,  centur.$.  obfer.  11.  Tom.  4.  Sympb.par.  1.  *ot* 
yo.  numeu  I.  2.  tsrj.  er  Tont.  u.pant  l.  voioit,  &  pafHrn  a- 
libi. 

VncTe  videtur  improbandam  eflc  opmioncm  exiftimaiv- 
tium,  vtlicet  conftcrdemtcrpofitaappcllationc,  non  tamen 
prsefumi  fa£tam  >  intra  dcccndium >  nifi  probetur  aur  horitarc 
c4p.Romana,§.  fiyerohoctit.in  6.  nam  vtrobiquc  cadcm  ratio 
militare  videtur, &  prifumendum,antehoramcIapfideccn- 
di;  appel  latum,  refcrtur  i»  dctifioxBLotfi^  \9sFuncui,cap.bon*  jwe- 
moritc,  boc  tit.d.  voto  16.  nu*2. 
ijo  His tamcn  t  oon  puto  tantum defcrendtHn  c(fc,  quincon- 
trariumfolidioribusargumenf4sfubnixumcuc  ducam ,  an- 
pellanti  vidclicet  incumbcre  onus  probandi,fc  in  tcmporele- 
gitimQ.appclIaflc,nec  id  przfumcDdijmjfcd  probandum  eflc , 
inta  10.  dicsappcllatum. 

Primo,quia id  de  lublrant  ia-appel  lat  ionis  fit,ideo q-  doccn- 
dum  ab eo,  qui ita  fc  prouocaflcaflcrit. 

Dcinde ,  quod  hoc&cti  fit,  fa&a  autem  nonpracfumantur 
iuribui  vulgatit.  .  . 

Tertio,  quod  fi t  folennitas  c xtri n fcca .  quae  probari  ddbeat, 
U$  qu*wi4wmaw*4.§.  y[w-ff>fct»bti<*n*in  rcm*ttiont> 
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Dd.  ad leg.  fciendum ,  ff.  de  yerb§r.  obligat.  Quare  vbi  probatio 
requiritur  ,  pr<tfumptio  noo  fufficic ,  quo  pcrtinct,  liia  iuria 
Thcorica ,  qui  in  tcmporc  fundamcntum  conftituit ,  &  eft <fc 
fubftantia,adobtinendam  vi£toriam(  vti  hiceuenit,confta- 
re  cnim  dcbct  dc4cmporibus»fcu  f  ormalibus  appcllationurrf) 
tunc  cius  momenta-obferuari,  eaquc  iiquidb  &  pun&uaiiter , 
vr  ioquuntur ,  probari  debent ,  4eg.9.  cum  te ,  leg.  17.  matrem, 
Cod.  de prcbdtion.  lege  eum  aclum,  17. glojf.  ibidem  ff. denegotmge- 
Jliij  cum  fimilibus.  Etvbitcmpus,fundamentumcftalicu- 
ius intcntionis ,  illud  prsccisc  probari dcbct ,  Sc  non  gen  crali- 
ter  ,  Menocbius , libr.  fecundo.  pr*/umpt..pr*fumption.  qmnqua- 
gcfima  numer.decimonono.  eyprafumpt.  p>.  Mafcardtu  ,depro- 
bation.yol.^ .  concluf  13  y.  Codex Fabrianm ,  libr.  quarto.  titul.  deci-  A 
moquarto.definit.^.  vbiitain ScnatuSabaudisdcnnitumre- 
fcrt.  r 

Ocwrrcntiautemtrunclantcmfuamintcntibh-cm^ntcrh-  ifi 
porc  ,ad  illiusprobationem  nonadftringi,  quiiurispraefum- 
ptionem  profehabeat,&appeliamoniin  tlla  conditionecne, 
ezl.jquoties9ff.derebnddubik)  quod  irj  dubio  illaintetpretatio 
iacicnda,  vt  act  u$  valcat,  perfupraaUegatd. 

Refpondendum  cft,  contra  appcliahtcm  praefumptionem 
milttarc,  impugnando  fentcntiam ,  procuiusiuftitiaipGusq; 
re&itudine  prxfumatur  »  «tfi  lcx  quotiem*  \ff.  de  rebus  du-  13& 
biis ,  cum  fimiiibus ,  fuisillccebris,  prirru  frontc ,  quemdeli- 
rnrcpoilit,  tamen  adamuiTnn  reuocata,  ror  idcm  confc- 
quctur ,  non  cnun  abfoiute&indiiFcrentcraccipicnda,  qua(i 
nunquam  quis  nccefsc  habeat,  demonftrarc ,  aut  docere» 
folennitatcsinterueniffcnecenarias,fcmperenimaIIcgaripof- 
fct,  pro  validitatea&us,  intcrprctationcm  facicndam  ,  fcd 
fi  in  obfcuro  fit,an  in  tcmporedecendij  appcilatum,quia  pro- 
bationcs  fint  perplcxx,  tunc  pro  vaiiditate  a&us ,  feu  interpo** 
btx appellationis ,  pronunciandum ,  non  tamen  inde confe- 
qucnictt,  fufficcre,  allegare,  a£tum  fuiflc faftum icgitimo 
tcmporc ,  nudz  &  vcrbah  huic  alicgationi  non  ftandum  > 
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fcd  requirjtur  probatio  ,  vbi  agitur  de  lolcnnitate  cxtrin- 
fcca. 

Quacopinio  ample&cnda ,  licct  varicdifputetur ,  vti  vidcre 
cftapud  Lancelomm  de  attentdtu ,  limit.  co .  37.  97.  cf  178. 
Quare  ,  fi  cuidenter  conftct,  hon  prouocatum  fccundum  lc- 
ges,appeIIatiodcfcrta  pronuncianda,  Mynfing.  cent.  3.  ohfer.22. 
tircaprinc.  veritas  enim  in  fa£to,  eft  materiuftitiae,  in  decifione 
iuris. 

Exoritur  hic  elegans  quaeftio  ,  an  iudcx  appcllationis ». 
ij3  t  omilTo  appcllationis  articulo  ,  inftante  appellato  ,  rclur 
dantc  autcm  appellantc  ,  in  caufa  principali  proccdecc 
poflit? 

In  qua  quacftione  animaducrto,  in  diucrfas  fcntentias  itum 
cflc. 

Suntcnim^quiexiftimentipoftulationcmappcllati  non  ih 
iuftamvidcri.  Nccdclunt  rationumpracfidia  ,  quibus  horum 
a  flcrtio  fulciri  poteft. 
134  Primo,  t  quod  cognofcatur  fuper  articulo  appellationis, 
vcrfeturfolusfauorappclratijcuifi  rcnuncict,non  poteritap- 
pellansiure  conqueri,cumaftcrat}abipforc£Tcprouocatum, 
&  per  confcquens  tota  caufaadiudiccmappcilationisdeuo- 
luta  crit,  cap.  yt  debim,  59.  ext.  koc  tit. 

Cui  adiungatur 8c,hgc  ratio,cum  appclIans,inuito  appclla- 
to,appcllatio.ni  interpo.(itacrcnunciarcpofljc,  cap.  interpofit^ 
70. $, ille.x, ext. hoctiu  de  qua  re  fupra &c. Idcm crgo diccn- 
dum  vidctur.appcllato,  ncillircnunciationcmconccdamus, 
huicaurem  finc  cauladenegemuj. . 

Dcniq-,  quodnihilab  appcllantcadferri  poflir,  quare,  prae- 
termjlToarticuloappellationis,  caufa  principalis  cxpcdicnda 
non  fit,apud  iudiccm  appellationis»  non  remiflio  caufae ,  ad 
iudicem  A  Qy  o ,  cum  cundem  appcllando  habcrc  recuiet, 
nec rcnunciatio  appciIationis,cum  cidem  locus non  fit,  obla- 
ta  iudici  fupcriori.  d,  cap.  70.  intcrpofita ,  §.  iUe ,  ext.  hoctit.  cap. 
ynamuis,  io.de  eletlion.  in6.  &  hanc  opinionem  praeiudicijs 

confir* 
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confirmat  Gw7,  lib.  I,  o^/r  13*.  Tom.  i.par.i.  yot.to.  nu.  f.  Tom. 
l.par.  y  VH.14.  nu.  15.  *Autbor praiud.  Ctmt  in  vcrbo,  apptlia- 
tionis  dt/erth  fol.]S.  inprinc.  vbi  rcfcrt,non  pronunciandum  in 
eaufa,ncc  in  pun do  appella t lon  15, vidc  1  icct, ma !e a ppcllat um, 
bene  iudicatum  &c. 

Qux  tamen  declaratur,a  quibusdam  proccdere,  vt  prartcr- 
miffo  appcllationis arriculo,aut  pun£to,fuper  caufa  principa- 
lipronunciaripoflit,in  co  iudice,qui  criam  pcrqucrclam  ad- 
iri  pofTit,alias  Iccus,  c^p.RomaMydeforocompetenti,  in  6,  Gregon . 
Tholoftn.  hoc  tiu  Uh.  2.  cap.  14.  m.  19»  Tilnuttu  dc  Benignis,  Sjtt- 
Ug.  1.  dccdd.  4. vot.l. nu.f ; 

Non  defuntctiam,  qui  diflcntiant,  omiflo  pun&o  appclla- 
tionji,  in  principali  proccdcndum,  ctiamfi  per  viam  fimplicis 
qucrcla: ,  iudcx  cfle  non  poflit ,  Frattm,  in.c4pit.  cordi,  hoctituL 
in  6. 

Contrariam  fcntcntiam  dcfendunr  Decius,  in  cap.  debitus, 
txt.  de  appcil.  vbi  &  Molinaus,itt  addit;  aflcrit,  partium  confen- 
fum  rcquiri,  non  vnius:  £t ita  obferuariin  praxi,  Mynfwg.ttnt. 
4.  obfer.  q&tSccnt.  y  obfer.  79.  &  alij  rclati  in  Tom.  2;  tympb. 
pdrt.i  voto\Q»  numer.i.cumfeq.  trtom.i.p4r.$.  tit.q.*oto\*. 
foL  l6S. 

Incuiusopinionist  fundjmentum,  adJucitur  c4p.  cordi,  1. 
vbi communiter  (jsnonifl^  hoctit.  in  6.  quod  cxprcfse  vmusc^ , 
partisconfenfumrcquirit;  Jn  verbis,  Vetdep4rtiunnralunt4tt, 
9mi£oproctd4tutinnegoti*princip4lieyc^ 

Sccunddpondcrari  potcft  C4p.  R0m4na.li  §.  cum autem, 2.  $. 
ftnttntiaiyptnult.cr  ylt.  todem  tituLin ftxto*\ih\  ftatuitur.  an- 
tc  omma  lcgitimc  cognofci  dcbcrc ,  dc.appcliationis  arti- 
culo. 

Tcrtio ,  appcliatio  ab-interlocutoria  odiofa  cft,  quia  dcro- 
gat  ordinariz  iu n fd t dioni , Pjpm ienfi /,  in forma appcUationis ak 
interlocut.vctL  caufis  tf  r&tionib.  ttft.  quare rcftringenda  &.  non 
produccnda,cum  appeilatio  ab  interlocutoria  modum  dcuo  - 
lutioni  faciat,eaq-,  caufa  dctetminata  fit.contra  ipfius  fuiem  vl- 
tcriusnonporrigcnda.  Bbb  3  Quar- 
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Quarto ,  appellans>  vt  prxtcrmiflb  pun&o  appcllationis, 
proccdatur  in  caufa  ppinripali,non  auditur  vt  refcrt  Afynfcent. 
5.  obfer.  79.  qui  Ioquitur  dcappellantc,crgb  idcm  iusftatuen- 
duminappcllato,  GailJ.lib.i.obflitf.  qui  mcntionctn  facit 
dcappeIlato,&  Codex  Fabrunus,  lib.}  tit.lt.  defin.  2f.  rcfcrr,non 
appcliati  iohus  vc  luntatem  fpc£tandam,  vt  caufae  cognitioab 
appdlationum iudicc renncacur,  neq,  appcllatioms  poteftatc 
ftcri,vt i  iudicis  A  Qy  o  prouocatum  cft ,  iuriadictioncdtfcc- 


luit,fed  caufaappellationis,  fcu  quatcnusappcllatum,ne  la- 
tius  pateat  cffc&us,  quam  iua  caula,  nam  prius  cft ,  vt  quis  ha- 
beat  iurisdi&ionem ,  quam  vtquidquam  conftitucrcpoiTit, 
leg.  q*&m.  obferuare,  §.fexto.  fofl  h*c ,  f.  de  officio  Proton- 

fuhs 

Quibusrcfpondet,caufaappcllationiscommifla,  non  cen- 
feri  commiflam  caufam  principalem ,  cb  quod  harc  acecflbric 
vcniatadillam.quarccaufaappcllationisantcncgotiumprin- 
cipale,omninb  cxpedicnda  erit. 

'  Quinto ,  induci  potcrit  &  hxc  confideratio ,  quod  «t- 
iam  expcdiat  appcllanti  ,•  fuper  appellatione  pronuncuri, 
quidcmmd  pccnitcat  ipfum  appellationisinterpofita: ,  con- 
fultiusquc  fa,  caufam  agiuri coram  ludicc  A  Qy  o  conccdi- 
turappc4latio,quamcoramiudicc  Ao  Qvem  vbi  ca  dcnc- 
gatur,  ii  enim  retineatur  caufa apud  iudtcem  fuperiorem ,  & 
appcl lan x  fuccumbat,  a communi  bcnefino  cxcludcrctur,  in- 
tcrpoG  ta autcm  cognit i o ne , (upcr  appellatione ,  eaque  i n  1  u- 
fh ^pnunciata^caufadcuoluitur ad  ludiccm  A  Qy  o,vbi  kfus 
.  dcfinitiua  fentcntia  itcrum  prouocare  potcrit ,  quod  ricc  vcr- 
fa  non  fict ,  5c  ficexcludcreturab  auxilioappcllationis,  (iap- 
pcllato  mo$  gcrendus  cffct.  Ncc  obftat,  appclkntemalijsrc- 
medijs  vti  pofle,  rcutfioois,  fupplicationis,  rcftitutioois  in 
.intcgrum  5cc.  quia  pignius  cft  rcmcdium  ap  pcl  Lcio  n  i* ,  vn  - 
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de  ipfi  inuico  affercndum  non  crit  Hucaccedat,quod  vt  pro- 
cedaturinaliopunlto,  quamaquoappellatum,  Gtmaxime 
voluntas  illius  con  fidcun  da3  cui  grauamcn  iilatum ,  per  tradi- 
XAzRuUntQypAr. 3«  lib.  B.deprocefi. iudjntcrr  up.iynm  52*  vcr- 
Gc  finon. 

Sexto,quod  fupcrioris  iudfcjs  fit,fcntctia  infcrioris  Iudfcis, 
an  bcnc  vel  male  iata,iud  icium  ferre  potius,quam  arbitrio  ap- 
pcllaticommitterc,  officium  cnimiudicisappcllationiscft, , 
pxonunciare iuftam  aut  iniuftam  appellacionein ,  /.  cos , in fin. 
Cboctit.  dequareinhx. 

DcniqucfupcTappellationtsarticulo,  ncccnarib  cfle  pro- 
nunciandum,  cuinci  vidcturexeo,quod  rcfcrt  Gnido  Pap*  >At 
dppeli  nu.  \  iudicem appcilationis,  licct  compctat  fibi  iutisdi- 
ctio,in  territorioiudicis  ordinarij ,  ipfam  tamcn  ligatamciTc, 
quia  non  habeatefFc£tum,ni(iappellatfone  dcbite&  Icgitime 
intcrpofita,facir,  cdp.^.duo^extJe  offic.  iudicordirtsr.  &  ea  poft  - 
habita  iurisdi£tio  vnicui q -  fua non  fcruaretur,quod hic  cucni r, . 
nam  &  mtcrcffe  iudicis  infcrioris  inconfidcrationcm  verm,cui  • 
appellatione  iniufta  ,pn  unciata.,  cxaminat  10  caufsc  principalis 
competit,&  non  iudici  Ad  Qv e  M,vndc iurisdi&ioncs  volu- 
tatcappellau  confundcrentuf ,  &  iudcx  infcrior  priuarctur  fut 
iunsdiclioncjquod  ferendum  non  eft,  up.  1.  ibidemglof.  de  fo- 
h compet.  in  6.t.}9*peruenit9ib.  q.  i.up.foHsdta,  6.  cxt.  de  maJo. 
V  obedient.  Iurifdi&ionum  cnim  confufionem  dctcftantur  iu- 
ra,  L  repetiu}  41.  C  de Epifcopis  w  Ocr.  l.confulu.  2%.  C  da  teflanu  . 
ncc  turbari  iurisdi&iones  dcbcnt ,  /.  vlt.ffide  iurhditL  omn.  iu- 
dic.l.  f#*,u.fvL  jf.de  reb.autborit.  iudpofiid.  fcd  quilibet  in- 
tcr  iurisdictionis  fuxfincsconfiftcrc,  upit.nouit*ext.deiudi~ 
cus. 

In  hacopfhianum  confli&atione,tconftftuo  ita  rem  dige-  vfi 
rcndam  ciTc,vt(i  caufa  principalis  plcnc  hinc  indein  iudicium 
dcdu6ta  fit ,  ita  ,  vt  de  mcritis  caufsc  fufficientcr  conftare 
poffitjitcm  &  man  ifcfta  pro  telauo  appcJIan  tu  dcpichcodatur, 

cum.* 
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JJdrHmJn  d.  cdp.i.  tSup  vtdebhus,  fo.  cxt.  hoctit.  Aliudautcni 
cfTeinCuria  Piincipis,vbi  etiam  non  iufhficata  appcllai :  or.c, 
ab  lntcrlocutona,  folcat  rctincri  cogmtio caute  princ»n.i!;s, 
praftto  tamen  iuramcnto  ab  appciiantc  ,  nuiiam  k  habere 
ipem  conicqu  n  Ji  iultitiam,  ap.id Iudicem  mfcnorcm,  6c  ita 
in  praxi  reo-ptum  cfle,  atreftatur. 

Hmc  dedaci  vidctur,t  ln  Confiftorio  Sumi  Principis,  poft-  ifi 
hibica  cognitioncjde  luftitia  appcliationu,  ab  intcrlocutona , 
rcnnen  poife ncgottum  principalc  ,  maxime  (i  interprctatio 
admittatur,cxiftimaritium,decifionemSummi  PontificiSi  i« 
tdp.  \.  hoctit  in  6.  ciTc  fpecialem  in  lpfomet  Principe. 

Qaibus  adiungatur  &  hxc  confidcratio,  C\  Pnncipi  poteftas 
conccdatur,coram  mfcrionbus  iudieibus,caufam  pcndcntcm 
auocand i,  inxu  Dd.  ddl.  y S  ff.de  iudiciii ,  Cdnonijl.  in  up.  vt  no- 
flum,  extr.  huc  tit.  luftion  cx  caufa  potcrit  aut  eius  Curia ,  Ca- 
mera&c.  quaecumreprx{cntat,caufam  principalem,  dcuo- 
lutam  ad  eam,perappcliationcm,caetiamnon  iuftificata,rc- 
tinerc. 

Pcrfcquamur  &  rcliqua  officia  iudicis  appellationis. 

luftificatisitaq-,  formalibusappellationis,fccundo  tincum- 
bitiudici  Ad  QvEM,vt  pctitamiiihibitidncm5nequidiudcx 
A Qy  o aut  pars  mnouct,  dccernat,  up.  Rom*;;*,].  §.feyero\boc 
tit  in6. 

De  citationc3vti  di&um  cft,nu!Ium  dubiiim,  Gdiljib.  i.  obf. 
150.  tm.  7.  Tom  1.  Symph.fol  $$.  Creditur  enim  narratis,5c  fuf- 
ficitquoadcfFeftumcitationisallegarcqjalitatem  ,  iurisdi- 
ftionem  fundantcm,  probare  ncn  crVneccile ,  communherDd. 
ad  l.  cum  quaddm ,  §.  quQties.ff.  de  iurisdiclione  omn.  iud.  idq-,  rc- 
gularitcri;i  Um.  lmp.  obferuan,teftatur^;;/;;;g.  cent  1.  obf  9. 
Cul,  tikli  obfi  1.  Iicct  quidam  dtiTcntiant,cxiftimantes,dcqua- 
Iitatc  ,  quae  iurisdi&ionem  fundct ,  conftare  dcberefaltem 
fummarie,fcd  prior  opinio  rv  ei  pra  cft:  (i  itaq^  viua  vocc  appel- 
l.aufit,&tenor&dies  lcntcntia  lupplici  libcllo  infcratur,  pro 
iuftificationeq-  formahuriud  «»61?  quis  fc  refuat ,  citatio  de- 
HL  Ccc  cerni- 
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ccrnitur,  finex  intcruallo  prouocatum,  ad  cam  obtinendam  r 
inftrumentum  appcllationis ,  fcu  hbcllus  appcllatohus adfc 
rcndus,dequofupra  j. 

Fallit  in  caufis  paupcrum,vbi  non  citatio,fcd  tantum  com~ 
pulforialcs  dcccrnuntur,  dcqua  rc  in  Ordin.  Cam.  Jmp.par.  i.  ti~ 
tul.  4?.  cf  nouifL  Spircn.  tonuent.  Anno  1600,  §.  fCatltl  ob  tttyf 

Quatcnus  autcm  inhibitio  dcccr  nenda,  varic  fcripfcrc  Inter- 
prctcj,vt  1  vidcre  cft  apud  Lancelot.  dcattentatis,  cap.  zo.  deatten- 
tatis.pofl  appellationem,  nu.  |12« 

Pro  cxachorc  cognitionc  fequcntes  rcgulae  obfcruandae 
funt 

Si  a  dcfinitiua  t  vcl  intcr!ocutoria,vim  definitiuar  habcnre» 
fccundum  lcgem  prouocatum  fit,  vna  cum  citaro-  z ,  inhibi- 
tio  conccdcnda ,  Gailjltk  \.  o!f.  150.  num.  7.  <&  obftr.  144.  fiue 
detatumfitappcllationi ,  fiue  non,  quaniuiscnnnja  ctiaai 
non  cmanata ,  iudcx  A  Qv  o  n:hil  innouarc  dcbcat,  cum  pcr 
appellationcm,  ab  ipfiuspoteftate,  cximatur,  c*pit  p&floralis  f 
§.fivcrumt  hoctitul.umen  abundanscautelanon  nocet,  Scita 
dccrctam  rcfcrt  author  prxindic.  Camer.  in  vcrbo  inbibitiofili* 
J49.  vcrf.  quando  appelldtion.es t.  cmanata  cnim  inhibitione, 
non  folum  attcntata  rcuocantur,  li  appellatio  infinuata  fit,0r- 
dinatio  Cam.  Jmp. par.  z.  tit.  1%  §.  penult.  fed  ctiam  in  poenam 
inlinuatx  inhibitioni  infcrtam  ,  innouansdeclarari  potcft, 
Ordinat.  Camer.  Jmpcr  part.  tiwl.  $L  §.  &0  ItUf  Mlt>  tubftl  U. 
aliasinhibitioni  vtilitasnonconftarct,  cum  absquecaatten- 
tata  reuocanda  fint ,  poteft ,  inqnam ,  pcti ,  &  rcuocatio  attcn- 
tarorum,  8cpoenarfimuI impofitio ,argumen.  l.fiprofure, 7.  §. 
1.  furti,  ff.de  condicl.furtiua.  Alindanus,  de  mandatis ,  libr.  2*  ca-  - 
(>it.  24. 

Necobftat  ,appellantcm  akcrutra  contentum  eiTedcbere, 
tcuocatione  attcntatorum,  autdeclarationcpoenae,  argumen. 
L  4.  apud  Celfum,  §.  7.  labeo,  ait,  f.  de  doli  maii  except.  iuncla  l.  IO. 
tcfcriptum,  §. primo.fi  atlio,ff.  depaclis ,  Non  inquam  cbftat ,  id 
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enimnatura  ftipulationis  pcrnalis  conciliat,  dc  quarcintcr- 
prctcs  ,  /.  Uf.itaflipulatus,  ff  deycrb.obligat.  ibidcm  DoneL 
Itti,  numer.  trigefimo feptimo.  fa£fca  tamcn  altcrnatiua  pctitionc, 
Ttvclpocnaadiudicetur,  vclattentatarcuoccntur,  aliudpro- 
bandum  cflct,  Tom.  4.  Sympkor,  voto  ro.  vcrficuL  z.princip4- 
Uter. 

Declaratur  autcm  tfuperior  rcgula  non  procedere,fi  contra 
ius  fit  intcrpof«a,aut  iurc  prohibita  fit  appcIIatio,hinc  dcncga- 
ta  inhibitio,intcrpofita  appellatione,  a  lcntentia  arbitri,  Mm- 
sUnu*,  de  mandsti^  lib.  2.  cap  17.  m  7,  quia  ea  dc  iurc  intcrdic~t  1, 
nifi  in  caufa  nullitatis,  vd  cnormiflmiaE  lx(ionis,]de  quare  fu- 
pra  in  cap.  4. 

Secundo,non  habct  Iocum.fi iarisdi&io in dubium  vocc- 
tar,  cap.  Romana^.fi  *cro\  cumfeq.  hoc  tit.  in  6. 

Tertio,fiquc(liodcinterdi6to  rctincndcpofliiTionispro* 
ponatur,  Mynfing.  cent.  3.  obf.  87  Gail}  lib.  1  0^144. 

Qux  trcsdcclarationcs  Comitmlmper.  jtmoy^.  habitis,$. 
JQit  mhibitioncs  &c.  confirmatae  funt,/a/.  mihi.  724. 

Vkimae  tamen  dcclarationi  non  eft  locus,  refpc&u  iudicis, 
cuiinhiberi  poteftetiaminintcrdic^orctincndac  poflc/lionij. 
JLuthor praiud  Camer.  in  vcrbo,inbibitio,  vcxiquamuU  inpofflf- 
forioesc.fol  i^.er fol.i^i  vcd.fi appcllaw ,vbi  hocaliquotprg- 
iuJicijsconfirmat,  alias  gcneralitertnunquam  inhibcndum 
appellato ,  ( nifi  in  ipfo  dcprehcndatur  pcrfidia ,  vt  infra  patc- 
bit)  pcndcntc  cognitione  appcllationis,  quiaperinrubitio- 
ncm  prxiudicium  caufae  principali  infcrrcrctur ,  quod  iure 
improbatur,  tam  in  caufisfimphcisqucrelar,  quamappdla- 
tionis,  idcoqucinhibitiodcncganda,  Tom  r  Sympbor.fuppli- 
tat.  tf.fol.  279.  <Autbor  prxiudic.Camer.  in  vcrbo inbibitio,vcrC 
inhibitioanpendentecjc.  vbi  idpraciudicijs  confirmat  fol.ifl. 
quia  huiusmodi  inhibitio  ad  dccifionc  caufp  principahs  pcrti  - 
ncrct,&  litc  adhuc  indecifi,quis  priuarcrur  fui  poflcffionc,nec 
connnuando  pofTciTionem  pjrs  in  p:ciudirinm  litis  inno- 
uafle  ».cnfctur ,  fcd  potius  vctcrc  iure  vti  ,  Codcx  Fabrianus% 

Ccc    %  lib.u 
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Uk  i.  tit.  io.  dcfin.  n.  vbi  ita  in  Senatu  Sab  audia;  dcfmitum  rc- 

fcrt. 

14$  Quinimbtfiipfiforet  inhbituro^nihilominus  tamcnci- 
tra  poenam  attentatorum,  poflcffioncm ,  non  obftantc  inhi  • 
bitioncconrinuarcpotcft,  AJandofws ,  de  inbtbitionc,  q.  1$.  cs* 
46.Ncq-,contiijuans,autiusfuum  profequcns  &  fa.  lcmquod 
fohrus  crat,!itc  ncdum  inccpra,  artcnrarc  diutur ,  ap  1.  vt lite 
pendente  cyc.  cap.  cum  pcrfina  7  circa  fin.  de  priujiegia  in  6.  De  - 
naifitu,  in  verbo, attentata.  nu.  e .  lom.  I.  Sympb  par.  t.  voto  \  .ti- 
tul.  7.  de  litigiofa pojfejf.  Tom.  2  par.  1.  vot  2f  Tilman  de  Benign. 
Syntag.  I  decad  1,  vot.  10  fol.  $7*Syntag.4  decad.  1  Mio  /<<- 
le  Laucclot.  dc  attentatayc  ^..par.  l.ltmitat.i.  vbjex.uinnar  ,an 
continuando  poflelTionem>poil  inhjb.uoncmquisattcnurc 
dicatur,imo  isattcntarcdicitur,  quiproh  bcr;  nequispoflil- 
fioncm  continuct,quarc  nullus  tenctur  dcfiftcre,a  profecurio- 
ncfuiiufis,proprcrcontradi&tpnemaduerfaiij,  aut  appclla- 
tionem  interpofitam^mbdcfipcrct^quihocfaccrew  dccidit 
h.cta  dccif  44.de  appelL  num.  1.  ejr  1.  ncc  cx  Rcfuipto  quidem 
I  r.pcnJi.  InpofT  llioi  cfua,quisrurbanduseft,  Ifin.Cfiper 
yim.  d.  eap.  7.  cum pcifina,  Cail>  Lb  1.  cbf.  f.  pofl nu.  2.  er  obf. 
I47.  nu.  a, 

Jn eadem  conditione  cfl  mandatum  ,  p  o  immifTione  in 
poflciTioncm,hoc  cnim  f;nc  cculzcognironc  conccdcndum 
noncll,  quiancmo  linc  hac,  commodo.pofldlionispriuan- 
dus  cft,  RuUntus  de  Commijfpar^  Lb  ].dcintcrrog.gencr.mod. 
acqu.  c.\  depofjcjf.  intcrrog  w.4  t?.vbi  in  hanc  rem  prxiudicium, 
adfcrt,  Codexfabr.  Iib.  I.  tit.  10.  defin,  9. 
I44  Idcm  iudicium  cft,t  fi  perarut  fequeuVario.  quia  cum  ea  co- 
cernatcaufam  pnncipalcm ,  n^hil  ^Muedccifionem  ipfiusfta- 
tucndum ,  alias  per  modum  fcqucft  rationisquij confequcrc- 
tur,  quod  pcr  dcfininuam  fc  confecuturum  fpcrat ,  de  quo  fub 
iudice  adhuc  !is  efr,ideoqvpctita  fcqueflrano  dciicganda,£/c^ 
in  cap.  2.  in  vcrbptfiqueJbarL  ext  defequefl.pojfejf.  ibidem  Cs- 
nom/!*y  5c  ira  dcncgatam ,  rcfcrtur  Tom.  l  Sympb  part.  L  tit.  6. 
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dcfqttefl.  Vor  J.  infin.  RuUnt.  dc  C*<nmi]f par.  5.  Ub.^  de  contracl. 
fcmcd.  cfc  cap.f.de  fcqucfl.  remed.  \h\num.  2.  rcquilita  fcquc- 

ir.onis  rcfcrt.  autca  conccfla,  iufta  caufa  appcllancueft,^/*- 
thorpr&iud.  Cam.  in  vcrbo,  appcUdre  aquibus  efc.  vcruc  appeUari 
potefl  d fententiaeyc.fol  34.  vbi  prxiudicium  adfert,  cjr  RuUnt. 
lib  9  dc/ntcrr.  contratl.  quirecyc.  cap.  f  de  fequcfl.  intcrrog.  vbi 
poir;//<  12.  rcfcrtab  hac  lcntcntiaappcllan  polfcmaximcficx 
fequeftritionc  dccrcta  a  iudice,  priuarctur  quis  commodo  fuac 
polLilioni* ,  tunc  non  fcqucftratio  fcd  fpoliatiaccnfcnda,  & 
Jjidem  a&ionibus  &  rcmedijs  vtcrctur  ad  poiTclTioncm  rccu- 
pcrandarrvquibus  vti  poffctji  ab  aduerfano  fuo  Ipoliatus  pro  - 
poncretur,  Codex  Fabr.  lib  8.  tit.  \.dcfin.  16. 

Ratiofupenorumcft,  quia  rcipctitar  poflcfllo  auffcrcnda 
non  fit  rco,nccpcr{equcftrationcm  inrcrpcllcnda,antcquam 
probaucrita£tor,quodintcndit  &  conui&ujsfitreus,  opoitct, 
inquiunt  Imperatores.  Dtbitorcm  prirno  conuinci.&  fic  dandc 
ad  folutioncm  pulfari,  quamrcm  nontantum  iunsrat:o,  icd 
ctiam  ipfiarquitaspcrfuadct&a  in  leg.ynica  ,  Cod.  defequcfr. 
pecun. 

Idcm  probandum  t  ciTc  cxiftimatur  in  bbnorum  defcri-  147 

ptionc,  vtadcam,  nifi  cxgrauiflimacaufadcuenicndum  non 
fit,facultatcs  litigantium  adhuc  controuci  (ia  pendcnrc  inq»iic- 
tari,  defcribiq;  fas  non  clTe  &c.  inquit  Impcratoi  Conllanri- 
nuj,  in  /.  7.  dcfenfiomi,  C.  deturcfifci,  &  inl.  1.  mcminimus,  (cd. 
quAndoeSquibus quarta pdrs trc.  titul.  $4.  lib.io  ibt.  Qyidenim 
tam  durum,tamq^inhumanumcfc,quampubHcationepom- 
paq- rerum  familiarumj&paupcrtatrsdetcgmliratem,  &  in- 
uidiae  cxponcredjuitias&c  cW.  2.  quodplcrum^  invcrbis,Ne 
fecrcta  patrimonij,  &  fufpc&um.aesahcnuin  pandantur  &r.  . 
C  de alimentnpupiUo  prxfland.  &  ficiat  L  cum  plures,  if  -vei  Gc  ego 
pniOyff.  deanthorit.  iud.  pojiid.  *&, ita  iudicatum  rcfcri  RuLntus, 
Ub.  f  dccontratl  remcd.  cap  f  <jtttA2n 

Cscteruni^tcumnuIla  iurisdcfinitiofi^quxexc.uifi^Sc  cir-  146 
cumftantijsmodcrationcmfuam non  reopiat,  ita&hiccue- 
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nht  vidcm  us ,  vndc  animaducrtendum ,  fi  ailcg.ua  &  probita 
i  t  diffipatio  ,  qaamurs  vfitatum  non  fit ,  poft  appellationcm 
rcm,  dc  qua  dilccptatio  frt,  dcponi,  tamcn  fi  timor  fit ,  nc dc- 
bitor  rcs  cotroucrf  as^pfundatjXquu  cft.apud  fcqueftru  deponi, 
/.  11.  Imperatores,  §.fin.  f  hoc  tit.  l.fi  cum  dotem ,  12.  $.  %.fi  ycro 
do:cm  ita  dtfitp*turus,ff  foluto  matrimonio ,  Paultts,  Ub.  fentcn- 
tiarun,  tk.  penult  cap  ylt  ext.  defequeflrat.pojfejf 

Dix\fidifiipatioprobetur,i\zm  nuda  dcpopulatiofru£tuum, 
non  cffictt,vt  rcs  in  haccaufam  dcduci  poUit,fcd  idonca  pro- 
batio  cxigitur,  d.  §.fi  yero  dottmy  Gail,  lib.  i.  obf.  147.  m.  f.  vbi 
rcfcrt  dilapidationcm  probandam  cflc,  Rulant.  par.  j.  lib.  4.  de 
intnr.  contraH.  qui  rt,  crV.  cap.  c.  dcfequefl.interrog.  nu.  17. 

Idcm  obtinet,tfi  rcs,dc  qua  controucrfia^dctcrior  cx  mora, 
rcddi,aut  omnino  pcrirc  poffit,  tuc  implorato  officio  iudicii 
rcs  vcndi  &  prctiti  cius  loco,(equcftrari  potcrit,  l.ylt.mandatts, 
§.&  ititrJannum  ffde  requir.reis,  vbi /  C  rcfcrt,  Sancitum  ciTc,fi 
qua  fint,quz  aut mora  dctcriora  fiun t,au t  ali  }uo  modo  intcr- 
cunt,vcnircdcbcrc  prcciumcjj  coru  in  dcpofito  cfcjdiuut  f  ff. 
de petit  hxrcdlip  Jitibus,  §.fin  aute,  x.  Cdt  agricoiU  cenfitisjib.  1 1 ; 
fiz.47.ita  tamc,vt  prctium  rci?cnditc,fubidoncacautionc,rc- 
ftituaturci,qui  in  poflclTnnc  rcifuerit,/.£Ciet  jf dfffic.Pr*- 
fid.  l.fin.  C  dc  ordint  cognitionum ,  cap.  ptnult.  de  donationib.  inttt 
yirum  cr  yxortm  tfc.  mfi  alia  &  iun  caufa  cognita  fequcftratio- 
n;m  fuadcat,iud«  cnim,appcl!ationcpcndcntc,cum  poffef» 
for  tft  ccrtus,finc  iufta,rixx,contcntionit,dilapidationi»,  rugg, 
lufpicion''s,fimiliq-,  lcgibuscognita  caufa,necadfcqueftratio- 
ncm  autinhibitioncm  proccdcrc  dcbct.  Btnderus.de  rcuifionib. 
concluf  20.  n:i  cs*i9i  cumfeq.  vidcatur  &  Mynfing  centur.  ?. 
obf  l :.  Cuii  lib.  1.  obf  1 4^.  cum  fiq.  Corafius  Mifcellan.  iur  cap.  1. 
nu.f.tumftq  Kob.nui.Ub.  1  fentenmicap.c.  communitt  DdL 
ail  ynicam.  C  dcfcqueflr  poff. 

Taliautcm  caufa  intcrucoicntc,  pcrmittitur  fcqucftratio, 
148  t  q'j*quTmu'sob!ata"fatuditione  tolIipolTic,  Mjnfing  ccnt  i* 
obfw ,  Kuknt  par.yUb.^.dc  inttrr.  contncl.ctc*  ca/*f.difcquifl.in- 
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terrog.  nu.  ]6.  lAuth.prxiud.  Cam.  in  verbo,  fequeflratio^  vcrf.  tt- 
iamfi  ritefol.  322.  vbi  hoc  pqpiudicijs  confirmant,fi  tamen  per- 
fona  fufpc&a  fit.fcqueftratio  ncc  impcdiri,  ncc  toIJi  dcbct,ob- 
lata  fatjsdatione,quia fatisdatio,ppofitu  malcuolu  no  mutat , 
fcddiutiujgrailandiin  rcfacultatem  prd.hr,  vrait  clcgatcr/.C 
in  l.  qniajatisdatio, ff.de/Hfoclts  Tutor.  I.  tefiamcn.iy.§.  non  omni- 
modoy  hff.de  teflam.  tuteU,  Cod.  Fabr.  lib.  7.  tit.  10.  defin.  8. 

Idcm^pbandum  cft,fi  doceatur  appcllantis  irrcparabilc  d£- 
num  vcrti,vt  put3,Sy!uam  excidcndo,deuaftando  &c.  hoc.n# 
cafu,ncdum  pcrviamappcIIationis,fcdctiafimp!iciiqucrel:r, 
^pccdi potcftinhibcndo,  &  fcqueftrando,  Ordin.  Cam.  Imp.pau 
2.  tit.  2].  &  ita  intciligi  poterit  cap.  quoties,  16.  z.  q.  6. 

Sccundarcgu!a,t  in  appe!lationc,ab  interlocutoriafimpli-  140 
ci,3ppeHabi!i  tamcn,non  concedenda  inhibitio,  mfi  dcuoluta 
& accepta  caufa appellatio  n  i  s,neccf:c  cft,vt  ncdu  dc  in ttrpofi- 
ta  appcl  lationc,  fed  c  tiam,  dc  deuolutione ,  de  veritate  graua- 
minis,fcu  cauGe  in  appcl  Iatione  cxprcflx ,  aut  iuftitia  appclla- 
tionis conftet,  vndc,quadiu  cognofcitur,an  caufafit  deuoluta, 
an  appcllatio  recipicnda,  &in  pun&o  copctcntiac,  iurhdi&io 
iudicisappellationisdifputatur,  eanondeccrncda,doncc  pro 
iu  ri  fdidttonCjpn  un  c  iat  ur,  hocq,.dubiu  definitu  fit,<ja  cognit  io, 
an  fit  iudex,omnc  cxcrcinum  lunfdictionis  pcedcredebet,c<:/>. 
Komana,  §.fi  verby  ibidcm  Canoniftx ,  boctit.  in  6.  <ap.  20.fup<t 
literiiy  circa fin.  cap.  dilettui.  59.  ext.  derefcriptis,  Mynfing.  cent.  J, 
$bf%y.  nu.  2.  cumfeq.  Cailjib.  1.  0^144. m'  4* 

Rcquiritur,  \  inquamyh\c,vt  inh ibi ti o  (it  can  onica,/V efi.wt  dc-  1  <o 
cernatur  cu  caufae  cognitione,  quae  in  eo  verfatur,vt  conftct  dc 
fundata  iurisdi£tionc,deappcllationisdcuo!utionc,cj/».«ov/o- 
lumy\b\dcm  Ctnonifla  boctit.in  6  HercuUnusyde attentatis  sap.  2$. 
nu.6.ey  7.quarccmanataabscj^prgccdcntccogn!tionc,nuniui 
cri  t  m  omcm\}Mandofijtiydc  inbtbitione,quxfl.  Zf .  n  cc  o  pera  b  i  t  u  r 
fuum  effe&um.quodcxcmplodcclarat  Herculanus.  d.loc.  nnn. 
20.  cr  cj.  vbi  rcfert  hoc  cafu,inh)bitionem  non  opcrar,annu- 
lationcm  ProcciTus , non  facilc  tamcu  condcnmcnda,  fcd  rn-f 
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llari dtbct,prorcuocationcinhibitionis,  alia.spcriculum  cflct 
dc  pcena  &attentatum  rcuocari  pctfcchoccmm  opcracur  in- 
bitio,  vt  poft  inhibitioncmemanatam  ,rcuocationiattcnu- 
torumlocusiltjhcctahasnoneiTct,  Herculanusd.cap.  £6.nu. 
mer.  2. 

Ncc  obcrir,fiobijciatur,iniufhm  ruilTeinh'.bkioncm5narn 
reuocatisattcntatis,  dcmum  dc  lullitia  inhibitionis  difputan- 
dum,  Mdndofius,de  inbibitione>q.  10.  ncilahrerobfcruetur,  in- 
ucntafitratio,quemadmodumauthoritasiudicisappdIatio 
dis  circumfcnbatur,magis  cnimcontcmptus  iudicis,quam  ius 
agcntis,  aut  laefioiurisvel  partisconfideranda ,  Lanceiottus ,  dt 
attentatis.in  prtcfatione.nu.^t..  if  cap.  20.  ampliat.  li.  vbl  tra&at, 
an  inbibitio  iniufia  faciatattcntata. 

Vcrum  t  Comitiislmperij  Anno  94.  habitis,§.  <333vMr!  aUt/ 
ttOn  ijcmamr  K.foLmibijL^.  rcs  ita  dccifa  cft,vt  cxtra  cafum 
cuidcntis  pcriculi  in  mora,autdamni  irrcparabihs,isq,  docea.- 
tur.non  conccdatur  inhibitio,  vt  (i  comminatio  banni  &c.de- 
cretoaut  fcntcntiz  interlocutorixanocxa  fit,  <Author  prtiud. 
Cam.  in  vcrbOjinbibitiOyVcrCic.licetincdufis/ol.  icj. 

Declaratur  autcm,haec  regula,  norr  proccdcre ,  fi  appclIat»o 
intcrpofita  (itafcntcntiacompctcntise,qua!ctfi  intcrlocutoria 
fir,  fitamentertiusfcintcrponatirationeprruilcgij,  decernicur 
inhibitio ,  Tom.  1.  Sympb.pdr.  t.  w.14.  fupplic.  2.  iunclafupplic. 
S.fol.  284.  Tom.  4.  par.  l.fupplic.  6o.fol.  fS.  Tom.  f fupplic.  7. 
fol.  104.  Anthor  praiud.  Cam.  in  vcrbo  )Jnbibitio}  vcdic.faHit, 
fol.       vbipafftm  prziudicuinhancrcmadfcruntur. 

Et  hcc  dc  fentcntijs.  Sin  autcm  de  cxtraiudiciaii  appeI!atio- 
nc,quxftio  proponatur.  .  jj 

Stttcrtiarcgula ,  t  inh  bitionero  non  eflc  concedc  ndam , 
Gail,  Ub  1  obf  144,  nu.  8.  Rulant.  de  Commijf.  par.$.  iib.§.  de  Pro- 
tejf.  iud.  intcrrog.  cap.  13.  nu  17. 

Dictis  vcrb  Comitmlmpenj,%.  ^antiabntC.  vc.fir.  ?('fo 
foflrturfyincxtraiudiciahb.  6cc.  ftatutum,  tumdcmum  iu  »n  - 
hibcndicifc,cum  dc  iurisdi&ionc  fundata,&  appcllitionc  ncc 
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interpofitajitecontcftata,  autfalccmaudita  alterapartecon- 
fticerit,  quod  iuri  ccnfeotancum  eft,  Lancclottui  dc mcnutii , 
cap.  20.  m.  1^5.  &  144.  tumCcq.  vbi  probat,  vcrificandam  effc 
appcllationem ,  quare  pr^ccdcrcdebct cognitio  caufse,  fupcr 
iullitia  appellationis ,  & citatio paftis ,  alias tnhibitio  non  va- 
lcret ,  Maranta ,  part.  6.  ext.  boctitul.  numer.  207.  vbi  cx  mcntc 
^llcxandri hanc  communcm  ppinioncm  refert,  Mynfmg.ccnt. 

A!iotameniurevtimur,tindecernendaenirn  inhibitione,  ir$ 
non  opus  cft  citationepartis  ,  Mandofius ,  dc  inbibit.  quxfl.  18. 
Lancelottus ,  dcattcnut:t}c*p.  20.  de  attentatU,poJ}  inhibitionem , 
nu,  20  L.cumfeq. 

Porrb,  tti  grauans  confidcraripoflTit,  tamjuam  Iudcx  &  15-4 
parslnnul,  tuncinhibitiodcccrnitur,  ctiamincxtraiudiciali 
grauamine,&appcllatione,vt  rcfcrt  Authorpraiud.Cam.  in  vcr- 
bOiinbibitio,  vcvLquando/udexconfiderari  cSc.foLici. 

Secundo ,  fi  vigorc  ftatuti  fcntentia  ftatim  exccutioni  mr 
dari  debcat,aut  denicfc  irreparabile  damnum  inf;ratur,pcr  cx- 
traiudicialcgrauamcnt  Histnim  caffbus,concedcndam  inhi- 
bitioncm,pr2eiudicijsconfirmat^«/^rj&rir/«i  Cam.m  verbo, 
inhibitio ,  vcrf.  jfcmquandoyfol.  iji.  &  vcrfic.  fi  appellaturabex- 
traiudicialicfc.foLifi.  Quitcnusautcm  tcxtraiudicialcsap-  ift 
pcllationcs ,  in  Camcra recipiantur,  acritcr  difputatum  rcfcrt 
Rulant.de  Commijf.  lib.%  de  proceJJ.iud.intcrr.  c.  13  pojlnnm.17. 
vbi  rcfcrt,  interrffc,  an  fimplcx  praeccptum  magiftratus  ilt  >  an 
vcrb  anncxam  mal&am  habeat. 

Hoc  cafu  appellationem  admuTam ,  priori  vcrb ,  varie  ob- 
fcruatum. 

Vcrum  Conjlitutionibus  Imperij  Unno  94.5.  -QatUmb  f<*(tCtt 

u.fol.  724.  definitum,  Qaf)  «nff  fofcfcc  trtmvtoicial  3typrf* 
(atton/c*  xoat  fcann  ttttftl&Mgrauamen  $uuorbcrf?  veriumi- 
Iiccrarnucfcn/ mrt>  taeonr  ©fagtflmt/tanquam  Iudexpro* 
ctbittt  httti /tdn  ^rocc^  otw  iafcun&  crfffwc  writm  fof* 

ttn  K.^^fubdttii  a  Magiftratu  cxtraiudicialitcr  appcliancib. 
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nifi  grauamcn  verifimilitcr  prius  probctur ,  &  ab  co,  tanquam. 
iudicc,  iliatum  cflc,  dcmonflrctur,  ProcefTus  nulii  dcccrncndi 

fint. 

\$6  Ex  hi 3  quaeri  poiTct,  t  an  allcgah s  in  fupplici  libcllo  pcricu- 
lum  in  mora,  audicndus  fir?  Et  lta  ccftiititutum  Comitiis  Jmper, 
JLnno  66.  habitis  §.  ©0  DCffarirW  2C  foL  ?;o.  vt  fi  dc  co  ta  - 
mcn  in  Proccflu  non  conftct,  fupplicans,  nommc  tcmcritatii 
pccna  arbitraria  cocrccri  dcbcat :  quod autcm  ad  hanc  matc- 
riam  attinct,dc \n\\\b\tior\c£omit.iAnno  94  habitis.§.  £3Bann 
fl&cr  t>on  rittfr  U.  circa principium ,  Sancitum,  pcricuium  do- 
ccndum  cffc. 

Hic  non  incommodcinquiritur^aninhibitio  in  caufanul- 
litatisdcccrncn^a/' 
l#7  Pro  cuius  quacftionis  cognitionc  t  fcicndum  cft,  vt  fi  fecun- 
dum  lcgcs  non  fit  appcllatum,aut  rationc  Priuilegij , appcila- 
tio  non  dcuoluta,vcI  defcrra,quosdam  co  remcdi;  confugcrcy 
vt  fupcr  nullitatc  fententiac  pnncipalitcr  agant,quod  ficri  pof- 
fc,confrat  excap.  licct,  i^.de  fcntcnt.  cxcommun.  in  6.  ibrdem  Cd 
tionifttyCdp.intcrcaterasWc  <?  ext.de fentenu  ejrciud.  Gailjibi 
l.obfiij.nu.  8.0^  obfitf.Afynfing.ccnt.2.obf7j.  cent.4.  obf 
6$.  cent  f.obfyu 

Nam&  rcmotaappcllationc,  tdcnulIitatcagipoiTeapud 
iudiccm  appellationis>principaliter  cam  intentando,  non  au- 
t  macceiToric,multisauthontatibus&  praeiudicijsconfirmat 
Crtcuxuiydd Gail, conclufitf  nu  6  quod ramcn  dc  fumma ncn 
conformcordinationi  cxaud.cndum  noncft,  hic  cnimncc 
nullitas  principalitcr,nec  rcftitutio  in  intcgrum,  intentari  po- 
tcft,  vtdifpoftcm  Comitiii  Imperij ,  ^Annoyo.  §.  (fbncr  tflcif* 
fcn  U.foi  mihiwc  61$.  &  confirmatum,  *Anno  1600.  §.  ^Z&it 
irtfftrnaurf?  H.fol.  756.  fcd iudex  infcrior,pcr  modum  fuppli- 
car  onis,adcundus cft,§.^$  fcUaiiV H.ditlo reccJf.deputat.An* 
vo\6oo.fol  757. 

Ijo  DJiacitaquc  fummaquafliocft,  t  qu:?priuiIegionon  fit 
ccmfo.rmis;  pcr  atiegau  J  Gatl,  Ubr.  i,  obfcruat,  135-.  an  nuih- 

tate 
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tatcin  iudicium  principaliterdcdu&a,  inhibitioconcedenda 

De  citatione  non  eft  dubium  ,  fi  nullitates  rclcuante*  in 
fpecic expnmaotur.  Ordinat.  Camer.  Imper  part.].  tit  $4.  §.fiti. 
RuUr.tus-  dc  Commi/fAriiy  part.  5.  tib,  S.  de  Proee/f.iud.  intcrr.  ca- 
pii.  if.nu  6.  vbi  refcrt,  Proceflui  dcnegatos,quia  nullitas  in  fpe- 
cic  non  furrit  exprelfi ,  ^Aut/w prxittd.  Otm.  in  vcrbo,  nuf/itas, 
vctiic.fupcr  nnliitate,  &  vcrlic.  &  hd  Procejfus  &C  vbi  idipium 
prviudicijs  confirmat,  &  ctiamti  appellationi  &  fupplicationi 
renunciatum fit,  rauonetamcnnullitatis principalitcrimpc- 
trari  citationcm  prxiudicijs  confirmat  Notatorad  Camer.  hnpe- 
rialem,  partejecunda  titul.  yigeftmo  oclauo.  fol.  268.  Maior  au- 
tcm  difficultas eft,circa  inhibitionem,  quam  tamcn  non  de- 
cerncnda  vcriuscft,quiacum  fcnremia  tranfiucritin  remiudi- 
catam, ciut  cxecutio impcdicnda non  cft, prxrextu  nullitatis, 
vndcnccmhibitio  ,perquamimpcditurcxecutio  habebitlo- 
cum,  Clemen.  i.dere iudicau ,  Gail,  lib.  [.  obf  12,7.  tm.  10.  or  obf 
144  nu.  6.  vbi  rcfcrtjpro  rcgula  in  Cam.  Imp.  obferuari,inhibi* 
tionem.m  caufis  nullitatis,non  cilc  dccerncndam,  idcm  iudi- 
ciom  cft,fi  quis  in  caufa  criminali  principalitcr,  nullitate  Pro- 
cdTus  intcntarc  vellct,  Mynfing.  cent.  4.  obf.\\.  nifl  notoria  f  fit 
nulIitas,allcgatUF/./?/mWw  6  ff.de feriiszsrcl.fi  Pratcr&c  7). 
vcrfic.  Marcellui,ff.  de  iudiciisj.  iudicati  fin.  C.fi  exfalfis  inflrum. 
tunc  enim  prxfumptioproludice,  ciusque  fentcntia  ceiTat , 
Bartholus,  la/on.  &  lbidcm  \afuts,  in  leg.  quarta  $.  condemna- 
tum  ,  ff.de  reiud.  aut  incontincnti  proban  poilit,  vtfiexattit 
conftct,  condcinnatum  non  citatum,  autdeincompetentia 
iudicis  &c.  hic cnim  tam  in  caufa  ciuili ,  quam  criminah ,  in  - 
hibitionemdcccrni ,  confirmat  praeiudiajs RuUntus ,de  Com- 
mijfariis  ,libr.  fecundo.  inpunclo  Commifiio.  parte  tertia.  iit.^t. 
Tom.  primo.Symphor.part  fecunda  titul.  17.  yoto  ,1.  tium  7.  15. 
tl.  fol.  3  8  Tom.  fecundo.  Symphorem.  part.  tertia.  titul.  decim9t 
yoto$  tinmer.i^.  xAuthor prxiud.  Cam.  in  vcrbo}inhibitio,  verf. 
inhiberiquoipotejlwc.fol,      Afynfingerus  cent.  4.  obferuat.  64. 
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vbi  paffim  hxc  prxiudicijs  confirmantur,  Mandofius>de  inbibi- 
tiontj  q.  24.  vbi  hanc  condufioncm  vcram  cflc  rcfcrt,  vidclicct 
(i  cx  a£tis  conftct  nullitas,aut  in  contincnti  proban  pofTit,a  iu- 
dicenullitatis  inhibitionc  emanata,cxecutioncm  impcdiri, 
Notatorad  Ordin.  Cam.Imp.par.j.  tit.  %^foL  47$,  vbiinhanc 
rctn  preiudicium  adfcrt. . 
i&l  Secundo,  t  fi  allcgctur,  &  doccatur  pcriculum  in  mora,  aut 
damnum  irrcparabilc  vcrfari,  pcndcnte  quxftionc.nullitatis, 
inhbitiohenondccreta,  in  quam  rcm  videaturclcganslup- 
plicatio,  cumanncxo  dccrcto,  Tom.  2.  Sympb.par.  yfupplic.  4. 
fol.  78. 

Animaducrtcndum  autem ,  in  dcccrncndainhibitionc,  a 
quibusitidicibusfitinterpofitaprouocatio  ,  ca  cnim  fjc~ta,  a 
Commifiarijs  Caefaris,  non  facile dcccrni  inh  bitioncm,  in 
Camera  Impcriali ,  rcfcrt,  &confirmat  prxiudicio  Autbordeci- 
fion.  Camcr.  in  vcrbo,  inbibitio ,  vcrficul.  inhibitio  non  facile\fol. 

Idcm  probandum,  fi  a  CommiiTarijs  deputatis ,  ad  cxami- 
randos  tcftcs ,  prouocctur*  inhibitio  cnim  dencganda,  maxi- 
mcinCommiiTionibus,adpcrpctuamrcimcmonam ,  Rm- 
Uiit.u ,  de  Commijfar.  libr.  5*.  de  Proceff.  pofl  tradit.  cap.  14.  eyltb. 
Ude  Commijiiomb.  adperpetuam  reimemoriam ,  cap.  16.  nu.  2.  cum 
fequen. 

4  Ha&cpus, occupati fiiimus,  quatcnus  inhibitio  deccrnen- 
dainTcrrisImpcrrj,  qubrcfcrridchctdo&rina  Intcrprctum, 
in  omni  cafu , quo quis  grauari  timcat, inhibitioncm  obtine- 
rc.ofriciumiudicisadhocimplorandoj/wj.y/  Pater,  C.quibonis 
ccdcre  err*  Bartbolus,  in  l.  fin.ff.'quod metus  caufa. 
\6ts.  Vndc  Trid.  Conc*  t  ftatuit  Sefiion.  24.  cap.  20.  inhibitioncm 
non  conccdendam ,  nifi  adcfinitiua,  vcl  habcntc  vim  definiti- 
ucSc  cuiu*  grauaxncn,pcr  appcllationcm  a  dcfinitiua,rcparari 
cequcar. 

Nuncvidcamuj>quicffcc*lujinhibitioniattribuahtur. 
Prima  vtilitai  juquc  cnt>  vt  faciat  actum  illicitum>qui  alias 
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cilct  IiJtus,exempIii  illuilrat  Lancelotua  ,de attentatis}  cap.  zo.  . 
tmpliat.  r. 

Sccundj,  t  quod  ca  in  tantum  iurisdi&io  Iudicis fufpenda- 
tur,  vtfiquidamcxconfortibus,  coram  prioreiudicccompa- 
rcant ,  &  quafi  dcnouoiudiciumcxoriantur;  tahs  proccifus 
ron  fubfiftat,  Mandofud,  ttacl.  de  inbibhiom  HL.  Mynjing.  re- 
/ponfo,  8,  decad.  \t 

An  nc  autcm  crnanarainhibitio  Iufficiet,an  vcrb  infinuatio 
ciusdem  requiretuH 

Subdubitanrnonhulli  t  Etquidcmvidcturtinhibitioncm  '^4 
duntaxatdecrctam  ,  nifi  fucrit  actualiter  cxccura ,  non  faccre 
attcntata^tcmpus,  inquam,  infinuatx&prarfentata:,  non  au- 
tcm  decrctxinhibitionisattcndi.  Clementina ,  z.  ibidcm  Cano- 
ni/lxy  Vtlitependente&c.  EancelottusdeattcntatvsyC.  lO.limit  50. 
V par; 2.  cap.  4,  de attentatUJite pfndeutc,  num.      cr  quarc 
antc  vcl  1  n tra  dccrctanv,vcl  infinuatam  inhibitioncm,a£ta  pro  • 
attentatis  ccnfcri  neqaeunt,  ncc  inhibitio  adea  pcrtinet  rcgu- 
Iariter,nam  intcrpofitaappellationea  definitiua,etiam  nonc* 
manata  inhibitionc  >  intra.  tcmpus  appcllationisattentata  rc- 
uocantur,  cap>  non folum,  7;  ibidcm  Canoni/}*, hoc tit.  in  6.  Vi- 
dcatur  tamcn  Mandofius , de inhibitione ,  q.  96 

Tcrtiuj  eftcttus  inhibitionis ,  vt  innouationc  facta ,  omnia 
rcuoccntur,  mancntcpocna,mandatoinfcrta,  namiudicem 
dcfcndere  poflc  iurisdi&ionam  luam  poenali  iud:cio,8ccrime 
concuffionisproruberc,  conftater nomis *d /eg.  vn i\am,  ff.  fi 
quis  iui  dicenti  efc.  Mandofius}de  inhibit.  q.  44.  Mndanus,  lib,  2. . 
de  mandatis  cap.  2.9 ; 

Et  ar&iorcs  t  Inhibitioncs  fub  pcena  banni  dcccrni  polTc ,  itfc  - 
nonquidcnrvtin  pocnas  priariinhtbirioni  infcrtas,(tit?min- 
nouantcs  dccIarentur,fednoua  petitiorcquiratur,  pioarcYiore 
inhi  bitionc,an.nexa  Citatione,  ad  vidcdum  fe  declarari  in  poe  - 
ra$p:ioributinhibitionib"usinfcrtas&c.  Gail,lib.  i.obfer.  154. 
ttu  7- 8.  p  er  izs.  iAutb.  prcciudi  Cam.  in  vcrbo,  inbibitio,  vci  fic. 
arllioresjol l jt.  & vcific.  qu*/!ioyfol.\fi.  Haec  tamcn  ar&ior in* 
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hibitio  concedenda  non  videtur,fiemanatisfimplicibusu!ris- 
diftio  iudicisappcllationisdenegetur,  oppofitis  cxccptioni- 
bus,cacnimincontroucr(iam vocata,  necadpoenam com- 
miiIam,proptcr  non  paritionem,agedum,nccvlteriorespro- 
ccfl js  dccemcndi,alias ctfent  ipfo  lurc  nulli ,  Spcculator  titul  de 
appcl/jt.  ^.decfficioy  vcrLfedqu&ritHrurc.  idcoqueexccptioncs 
propofitxdifcuticndtffunr^dcquareTe/».  i.Sympb  par.  z.vo- 
to$l  pcrtoturr^fol.  U$. 
166  Qyocrctaliquisj  limplici  inhibitioncrmanata,&arcliorc, 
cum  annexa  citatione  ad  vidcndum  &c.  an  ctiam  in  pcrnas  in- 
htbitioois  (imphcis  mnouans condcmnari  poiTit,  fi  agatur  ad 
banni  poenam. 

Caufam dubitandi  prarbct  /. cum ex vnodelifio, $2. ff.de \A. 
V  0.\ bi ait  LC.  poft  magnas  varictates  obtinuiiTc>cum  cx  vno 
dch&o  ,plurcs  nafcunturattioncs,  omncscxpcriri  permirti, 
iuttcla  l.  penult.  nunquam.ff.  codem  titul.  &  l.  nunquam ,  \\o.ff.  de 
K.  I. 

Secundo,  t  argum.  tit.  9.  par.  1.  Ordinat,  Cam.  lmp.  §.  ^HQix 
Xoiiitn aud}  IC.  vbi  pcrmittitur  agcrc  coniun£hm,  ad  pcenatn 
pecuniariam ,  &  ad  poenam  banni ,  vndc  vidctur,  idcm in  hac 
ipecie  probandum ,  contrarium  tamcn  rcfertur  Tom.fecundo, 
Symphorem.  part.  fecunda.  v*toi6.  num.\\6.  cumfcq^uen.  Cum 
cnim  pccna  banni,maior fit  omni  poena  pecuniana,  leg  in fer* 
uornm  ,  10.  §.fccutido.  in perfonia rff ' de pcenis ,abfumetpecunia- 
riam ,  hinc  Iuris  Confult.  Paulus  ,  inl.perminorcm,  C4.  ff  \de 
iudiciisy  maiorcm  quxftioncm  minorcm  ad  fe  trahcreait,  (i 
]'raqueagaturadpoenambanni,poenc;fimphci  inhibitioniin  - 
fcrt«r,Iocus  non  crit,quibus  rcfpondcnt  tradita,  &  confirmata 
pmudicio  >*  Notatore  ad  Ord.  Cam.  Imp  par.    tit.  4$.  foi  477, 
ob  publicam  fra£tam  pacem  citatum,cidemq^  per  mandatum 
reftitutioneiniun£ra,fub pocna pccuniaria.  in  hancnon  con- 
dcmnari,fed  fufficerebanni poenam  pcr  iam allegatam  ratio- 
nem,aliudvcr6  clTet,fiin  candcm  quisdeclaratuscflctjtunce- 
~n\m  emanau  citationc,ad  pocnam  banni agi  poteril,  Author 
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pr&iud.  QmAnvctbo3itifcbitic,vcvC<trffioref,fil.  ij*;.  pernotara 
adl.quiferuH.j^.  l.$t,  cum  cx  crc.  l.^i.^.i. ff.dc.itlion.es'  oblig.vtCi 
cxvnodch&opIurcsacTicne*  compctant.vna  mtcntata,u(ce* 
rarnin  iudiciurndeducipoi7c,fi  nlus  fitin  i!Ia  &c.  dequj  rc  in- 
tcrprctcs,  rccitato  loco ,  Cuitiius,  lib.  3.  obf  cap.  ic.  c  5 . tv  >. 
24.  Ihtomdtttjo,  iUufi.qusfl.  q.  19.  Vtnccnt.  Cabottus.  ckp.  ]. 

Exhisrcfu!tat&  aliaquxiho,tsn  hsrcs  dc  funcu,  cui  inhi- 
bitum ,  in  pocnas  inhibitionisdccldrari  poilit,  ficjuiJ  contra 
inhibitionemdcfun&usattcntauerit ,  maxime  h:c  aim  co 
contcftata. 

Etprimafacie,  viderurLercdem  in  cacondicioneefle ,  vc 
declarari in  pccnam  poflit,  quamuisenim  is,  rationc  dcli£li 
commilT^adcfun&o  non  tencatur,  lcg.  1.  §.  4.  bociudicium , 
ff 'fi  quisiusdicenti eyc  l.  nt.  in pupiUum^.  inbaredm,  t.ii.ficuti 
pcena  efc.  ff,  de  R.  /.  /,  1.  Jf  de  priuatis  ddittis ,  I.16.  lulianus>ff.  dz 
iudiciisjunclo  §.  yit.  injlit.  de  obligau  qua  exquafi  maUficio  ejrc.  I, 
26.  crimcn^ff.  depceni^  l.  in  S,C  lf.  §.3.  fi propter >ff.  ad S.CTurpil- 
lianumj  publica,}  l.  6.  defunUo.  ff.de publicis iudiciisj.  2.  §.fin. 
ff.Vi  bonorumraptorum ,  /.2$  indeJVeratiuiy  §  8.  bauc,(f.ad  lc- 
gem  Aquiiiam,  l.  j  6.  quoddiximus,  §.  fin.  ff.  quodmet.  ca/t.  §.non 
autem,  inflit.  de  perpetuis  esr  temporal.  att.  boc  tit.  Cfi  rcusaccufit- 
tur  arc.  quia  vt ait  I.  C.  ne  pcena  ad  hxredcs  transcat ,  huius  rei 
hxc  videtur ciTe  ratio,quod  pccna  conftituatur  in  emendatio- 
ncm  hominum,quae mortuo  co,  in  qucm  cofhtui  vidccurde- 
finit,/ fi poena >2o.  ff.de pcenis,(eu  vtahbidicitur,quod  pocna  fuoi 
authorej  tcnerc  debeat,  /.  Sancimus ,  C.  de poenis  ,Quamuis,  uu 
quam,  crimen  mortecum  pocnacxtinguatur,  leg.$  fiistCcd.fi 
reuij  yclaccu/ator  esrc.  I.  vnicay  C.fi  ex  dciie7odefuneli,c\ux  cft  ratio 
dcbitandi  /.  Caiui ,  jfadS.  C.Syllanianum  ,tamen  hicrcgula, 
inrcr  al>as  limitationes,  hanc  rccipit ,  &  in  contrarium  rccepta 
clr  regula. 

Pcenales  acl'ones,t  fine  paena:  pcrfecutionejite  contcfrara, 
transmiiTiin  cflc  in  haercdem ,  /.  omncs,  26.  I.  confiitutiombuSy 
3i  hg-feiwdum,  fi  jf.de  Q.ef  *A.  leg panalitf ;  l&4-ff  deR.I, 
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Hinc  in  /.  omnes}  $9.  ff.  cod.  omncs,  inquit>  I.  C.  a&iones  ,  qua: 
morteauttcmporepcrcunt,femcl  ir,clufasiudicio,faluasma- 
nerc> ( id cnim opcratur  litis contcftatio,)&  in/.  87. ncmoycod. 
tit.  poft  litcm  contcftatam,  hacredem  tcncri,  ex  omnibui  cau- 
fis,  /.  vnica,  C.  exdelicjo  defnncli,  inquantum  &c.  Quare  vidctur 

■ diccndum,hxredcm  defundi,  Iqui  contra  inhibitioncm  crna- 
natam,quid  innouauit,  in  pccnas  eidem  infcrtas,Iite  contefta- 
ta,declarandum  ciTc,huc  pcrtinctgencrale  axioma,vbicunquc 
cx dclicto, vcl  conrumacia,in  bona  patrimomum, ficri  cxecu- 
tio  foleat ,  mortc  rci ,  poenam  non  cxtingui ,  fed  haeredcm  cx 
bonisdcfun&i  tcncri,  vidcatur  Gailjib.  x.  de  Pacepub.  cap.  20. 
Minddnuiy  de  Procejf.Iib^  cap.  22.  Codex  Fabrianus,  lib.  4.  tit.  12. 

•  defin..l. 

iTcrtio,argumento  corum  quac  traduntur  dc  violatorc  pa- 
cis  publicx,  accufationc  cnim  inftituta,cx  conmtutionc  pacis 
publicx,  aducrfus  violatorem,  co  mortuo,  perirc  quidcm  in- 
ftantiam ,  quo  ad pocnam  banni  corporal em-vci  bonorum  a- 
mUTioncm ,  fed quatcnus ad pocnam pccuniar iam ,  cam nora 
cxtingui,0itff».  tam.  Jmp.par.  1.  tit.  o.  §.fin,  Comit.  Jmp.  ^inno 
lj  48  rubric.        bic  yifiCMQ  U.fol.  tfj.  eS  Comit.lmp.  jinno 

ijS7  §.  QScarcffffifcWc  Slnrrgurtg  l(.  fol.  W.GailJib.L  de  Pa  - 

tepubl.  cap.  *lt.  nu.  17.  cumfeq.Mynfmg.  cent.  \.^bfer;^%.  cent.  4. 
•bfi*.  cent.  f.  obf.yy.  Author  pr<tiud.Cam.  in  verbo, paxpublica, 
vctl.accn/atore&cfol.  148.  Tom  M.Sympb. par.i.vot.zj. per to- 
tum.  Vndc  idcm  in  hac  (pccie  vidctur  obtineredebcre. 

Conrrarium  t  tamen  rcfcnCompilatorprtiudic.  io  vcrbo, 
inbibitio,vcrfK.  inbibitiones,fol.  14»?.  vbi  refert,  Duccm  Julia- 
ccnfcm  abfolutum  fuiiTca  pocna  inhibitionii,  in  q'nm  Pjrcr 
ipfiu$incidcrat,quia,  iwy«;r,publjcacrimina  ,qualccontrahit 
corttraucnicnsmandatoCamcra:,  autinhibiticni  cmanatar, 
ctiam  litc  conteftata,  movtcaccufati  cxtinguurur,  ncdu  quod 
pocn^m  corporalem.fcd  ctiam  pecunia-MLi.,  idq-,  au:!.3i iucc 
Joannis  rabri}in  §.  nonantcm  onmts  .inflitut.  deptrpx,  ejr  tem^- 
tal.atlicn.  EtNottior  tdOrd  Cam.Jmp  far.y  tit  4$  fol.  ^94. 
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rcfcrtjicct  dcfun£tus  ita  egcnt,contra  mandatum,  aut  inhibi- 
tionem,  vtin  pcenamcondcmnaridcbuerit,  haercdes  tamen 
non  condcmnandos ,  idcm  probat  Ttlman.  deEenign.  tit.  con- 
flit.  Cam.poft  fol.  50. 

Non  tamcn  facilc  crit  refpondi ffc ,  ad L  ncmo,  87.  iuntla  leg. 
omnes,  139.  ff.de  R.  I.  &  poft  ludicium  acccptum,  hacredcm  tc- 
neriexomnibuscaufis  ,&argum.  l.Caius> 22. ff.adS  C  SylU- 

ttianum,  in  vcrbis,  Canfam.dequaquAriturjCHmfitpeeuniariaymof' 
tcharedii  extinclam  non  yidcri. 

Prohuiusreirefoiutionc,t  rcm  paulo  altius  repctendam, 
&  diftin£t*onem  adhibcnd  am  ftatuo ,  intcrcfle  intcrpubhca 
criminacapitalia,noncap;tai!a)&  pnuata,vt  hic  litccontcfta- 
tJ^poeniabhirrdeincipu^iiiicautcin^Iitc  conteftar.&con- 
dcmn3tioncfcru^^cxccpri9quibu<damcafibus,Tcx///i^of.^i- 
bilis.inl.  exindUiorH  ;,2o  fj*  de accuJation.Hums  rci  elcgani  cx- 
cmpluDvpud  Wcrimm  Max.  lib  9.cap,  11  ibi.  Mifitad  cum, 
q  ji  dicerc.v  fc  non  dimnatum,  fed  reuui  pcrijflc,  nccfua  bona 
poflchift*  fubijci  &c.  (c\mm\ris£xd.J.j.o.  cxiudiciommy  ahud 
dici  polTrt)  Baldninm,  in d.  §.non  autemomneseyc,  Inftit.  de per- 
pet.  &  temp.  attion.  Gipbanm,  in  JL /.  lib.  2.  r,  13. par.  5.  fol.  24^ 
VnJc,  cum  rf./.exiudiciorum,cxprcflum(k,quatenuspa:- 
naetransmittanturadhaercdes ,  cx  caufapubhcorumdcli£to- 
rum,  leg  fuprx gencrales ,  ad  hanccaufamaccommodarinon 
potcrunt. 

Procuiui  ttamcn  /cxa£tioricognitione,ahimaduertcn- 
dum,principium  d.l,  e xpublic orum,  intclligendum,de  illiscri- 
minibuspubhcis.quseinfercbatbonorum  publicationcm,/.i. 
ffJebonpsdamnatorumyCiiirclitccontciizUjh^Tcdibus  non  auf- 
fercbantur bona  dcfuncti ,  nifi  condcmnatione fecuta ,  /  1.  $. 
ylt.  jf.de bbniseorumauitfc.  quia  &  crimen  pubiicum,&  bono- 
rum  conftfcatioemcicbant,vt  plus,  quam  htiscontcftatio  rc- 
qutfcafucrit,ad  Jbonorumadcmpdoncm,hincfcincntia  ftif- 
pcnfaipcrappellatroncm^&mortuorcOjnuiiaqu.Tftiodcbo- 
nisiupciciTcpotcrat,fi  crimcn  ipfum,  feu  capitalispcenainfe- 
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rcbat,bonorum  publicationemrquiaappcllationeintcrpofi- 
ta,priorfcntcntiafitextin£ta,ncqi  ccnfeatur  condcmnatio  fc- 
cuta,  /.  2.  ra,  §.  fin.ff.dc paenis,  l.  6.fiquis filio,  §.  8.  hi  autem  om- 
9tes,  ff.de  iniufiorupto  <yc.  hzcjnquam  proccduntin  illiscrimi- 
ribus,  quibus  imponcbatur  pccna  capitalis  ,'quam  fcquebstur . 
bonorumpublicatio,iinautcm  quisrdcgabaturademptaaii- 
qua  bonorum  partc,  vt  in  /.  n.  in  ratione,  §.  $.  cum  quidam.ff.  ad 
l  Falcidiam. I. 38  fi  quis,  §.  qui>  5.  cr  §.  S.fi  quis,  jf.  de  pcems,  fub- 
du£toreo}rcmancbatquaeftiobonorum,/.  ff.fi  pendenteap- 
peUationemmintcruencriturc.  I.  vlt.  Cfireusyelaccufatorzsrc. 

Ratio  ha?c  vidctur  fuuTc,  quamuis  cr.im  bonarclcgatorum 
auaritia  fupcriorum  tcmporum  fifco  vindicata  fint,tamcn  di- 
uus  Adrianus,  hancbonorum  adcmptionem  fuftulit,  Li.ff.de 
interdiclisj& rclegatk&c. 

Hinc  Vlpianus ,  inl.  7.  relcgawum,  §.  4.  ad  tempM,jf.  eodetn  . 
titul.  rcfcrt  reprchcnfai  fuiflcfcntcntias  eoruin  ,  qui  rclcga- 
tisad  tempus  bona  velpartcm  bonorumademiflcnt  j  Vndc 
iurc,  fubduitoreo,  quarftio  bonorumiemanct,an iurefint 
adempta. 

17^      Ethaec  eft  t  fcntentia  V£  /.   C  fi  pendente  appell.  ttfl.  ylt.  Cfi 
reMyVeUccufitorejrc.  inVerbu,  Cum dcfideretur,  vtrum  valcat ■ 
necneparticularisademptio.  , 

Ex  his  coWigitur, principium  dicl.  legis  ex  iudiciorum ,  cxau-. 
diendum  dc  deli&is  infercntibus  bonorum  adcmptioncm , 
verficul.  excaterisvero  delic7is  tsrc*  dcillis  publicis,  non  capita- 
libus,autctiampriuatis  dcli&is>  aliquam  pccnam  pecunia-? 
riam  irrogantibus,  iuxta  /.  i.publicorum.  ff.  depublicis iudiciis , 
Quare  videtur  diccndum,  &  jn  hac  fpccie>  ha rcdcm  dcfun&i , 
qui  licct  contraucniendo  mandato  aut  inhibitioni  Cacfa- 
ijs,  publicum  crimcn  contrahat ,  tamcn  cum  publicatio  bo- 
norum  non  fubfcquatur  ,  fcd  tantum  aliqua  pocna  pccunia- 
na ,  cam ,  cbntra  hacredcm ,  litc  conteftata  ,  faluam  ma- 
nere. 

Et  quamuis  hnnne  s  Falerjn  d.^.non  autem  omnes  crc.  con  tra- 

num 
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rhim  referat,  ncc  poenam  pccuniariam,etiam  htc  contcftata, 
ab  liLrrcdccxigcndam,incriminibujpub!icis. 

Superior  tamcn  t  Interpretatio  amptattendacft,  namd,  174 
vcrficulus,  excattruver6deiiflis,c\\<\uxdam  dcclaratioprind-» 
pij,  d.  I.  exiudictorum  ,2o.  Cum  enim  ibidem  mcntio  fiat cri- 
minum,  quaebonorurrradcmptionem  inferant,  qualiafunt 
crimina  publica  cap^ralia,  cbnlcqucns  crit ,  fincm  ciusdem  le- 
gi,  vt  correfpondcat  principio,  dcijsdem  iudicijs  publicis,  qux 
non  irrogcntjbonorum  adcmptionem,fcd  pccnam  pccunia- 
riam,qualiafunt  criminapublica,noncapitalia,*7m4/.  i.f.dc 
pubticis  iudicm ,  aut  fccundum  mcotcm  aliorum ,  dc  priuatit 
dcliftis  intclligcndum  eitc. 

Sunt,  qui  exiftiment,  t  ideb  contra  hxredes  intcntari  poflc  ijf 
pcenam  pccuniariam,eb  quodipfo  iureimponatur,/.  commif 
fitjfi  depubtiunis ,  <f  Vcttigsltbus  &c  l.  U  §.  I,  an  bona}ff.  de  iurt 
fifci,  lulitts  Ctarus,  §.fitt.  q.  31.  m.  14.  Gail,  tib.  1.  depacepub.  c*p, 
vtt.  nu.  14. 

Vcrum,  d.  I.  commifia,  interpretatio  pctenda  vidctur  ex  Lfittl 
§.  pcena,  i$.ff.  depublicanis  ejfc.  vbi  I.  G.  ait ,  poenaj  ab  ha?redi«- 
bus  pcti  non  poiTe,  fi  non  fit  quaeftio  mota ,  viuo  eo ,  qui  dcli- 
quit ,  &hoc,  ficut  in  cxtcris  pccnis,  ita  &  in  ueifcigabbui 
cifc. 

Ncc  ctiam  potcft  moucri/.&w/i,22.quod  cnim  caofa,mora 
tc  hxredis  cxtincta  non  fit ,  non  cft  ratio  quia  pocna  ipfo  Iurc 
impofitafit,fcd  quodnon  fitcrimina!isaccufatto,quae  mortc 
cxtinguatur,fcd  vtihs  hxreditatis  petitio,  qux  fifco  vindicatur, 
ha*rede  ncgligcntc.  cxequi  mortcm  defuntti,  /.  \.es'iunSlategm 
9.  Luciuiy  jf.  de  iure fifci,  alias,  fi  hocgencralitcr  procederct,  ie- 
qucrcturabiurdum,nam  v.  g.  faIfumcommittcns,bonorum 
publicatione  punicbatur,  t.i.infin.ff.adt.Cornetiam  de  falfis^.j* 
inflimt.  de publicis iudiciis ,  &  talis  quidem  pocna ipfo  iurc  im- 
pooitur ,  cum  ipfo  iurc  conftitutioni  dc  falils  infit :  Et  ta- 
men  conftat,  dicl,  /,  zo.  bonanon  aufferri,  nifi  condemnatio- 
ncfecuta. 

Ecc  a  Dcinde, 
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Dcindc,  conftat  furto  ipfo  iurc  pcenam  impofitam  cflc ,  J. 
.  furti,  zo.  inftit.  de  obligat  quaex  deliftd  na/cttntm,  &  tamcn  con- 
ttitutum,his  pcenahbus  a&ionibui,  h«ercdcs  non  tcncri,  /.  i.jf. 
depriuatis detitlu ,  nifi  litc  conteftata ,  §.  non  autem  omnes.  t.  £$- 
jliu  de  perpet.  e?  temp.  aflion. 

Vndcj  non  vim  conftituendam  efle  vidctur,in  impofirione 
pcenar,  ipfo  iurci  fcdattribuendum  iitis  contcftationi,ncgan- 
dum  tamcn  non cft,  ipfo mrc  commifla  pcena ,  vtpotc  fi  nihil 
aliud  fupcrflt,  quam vtcxigaturpcrfccutioncmpocrucaducr- 
fus  haeredcm  compctcre. 
176.  Porrb,tquidquid  fit,fumma  difccptationii  noftrac  co  rcdir,. 
vt  ftatuam  ,Iitc  contcftata  agi  polTc  ad  pcenam  pecuniariam, 
contra  haeredcmderuncti,ctiam  in  publiriicriminibui,argu- 
mcnto  cft,  cau(a  fractaepacii.. 

Dixi  adp<enampeeuniariamr  nam  pccnam  ar&ioris  inhibi- 
tionis ,  moiterci ,  ctiam  lireiontcftatopcrire,  ccrtum  cft,ab  - 
hacqucDuccmluIiaccnfcmabiolutumtaific  ,  \&<Lm*Author 
praiudiiiorum dedaratjn  vcibo, inbibitio>  vcrf. eum agitur ad p*- 
nam  arfliom.  /0/.  J49., 

Et  harc  dc  dcccrncnJa  inhibitione ,  eiuiquc  cffc&ufuffeee- 
j/7  rint,t cuius  exfpirat, ficuti  &appcllationii,  caufa  pronunciata 
deferta,dccifa,remifla,  fihitainftantia  &c.  AJandofius,  deinhibi- 
tion.  q.  lp.  Mindanui,  Itb.  2.  demandatisi  cap  161 

Ad.officiumludicii  Ad.Qvem  vndedigrcffifumui,  rc- 
ucrtamun 

178  Tertio  t  itaq;  ipfi  incumbit,vt  innouata  reuocct. 
TnpLx  autem  eftattcntatorum  innouatio,Lcgis>partis,& 

iudicis:Dc  prima  non  cft  quaeftio ,  non  cnimnouaridicitur» 
quod  authoritateiuris  fit. 

179  Scd  dc  fecunda,  1 8c  tertia  praccipue,&  quidcm  ar.tc  omnia, 
&  cx  officio  rcuocanda  funti  alias  ijs  non  reuocatis ,  fcntcntia 
lata,  m caufaprincipali,diciturrcgulariternulb,  commirrcrc- 
turiniuftitia,  &  prasbercturcaufaappcllandi,  ita  mtatm adcap. 
nonfqlum>hoetiuin  6.Rcuocatio  cnimaucntatorum,obpubli- 
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cam  vtiIitatem,introdu&a  cft  quia  publiceintcrcft,authorita- 
tcmiudicisnon  contemni,  L&ncelottua^de dtteuuas, par.  j.  cap. 
30. pertomm^biUtkde priuilegiisattentatorum eynum.l^.  ef 
26t 

Et  quamuis  Couarruuias>praft.  qutfl.  cap.  23.  vcrf.  Prima  igi- 
turfit.  Etiam  iudiccm  AQyouinouata  rcuocarc  poffc,  adito 
abappcllantcrupcrinnouatisjnonrenunciatumappcllatio- 
ni,  &alij  cxiftimcnt,  Mdranta,  boc  tit.  nu.  425.  tamcn  id  maxi- 
mc  t  conucnirc  iudici  Ad.Qv  e  m  conftat  ex  cap.^^.foUUitudi- 
»ew,m.^/m.cumcnimpendcntchociudicioappcIlationis,  180 
(iuc  rcccpta ■,  fiuc  non ,  in  prxiudicium delibcrationis,  vtrum 
recipicnda  fiz  ncc  ne  appdlatio,  nihil  innouandum  >  /.  6  fiien- 
dumjff.  deappeU.recipiend.  l.  vnic*>jf.  nibilinnouari,  /.3.  C  deap- 
pcll.  &  appcilans  i  iurisdi&tone  iudicis  A  Qy  o  cximatur,/.  di- 
reffx,  39.  tap.  paftoralis,  73.  §.  Verumquia  cft.extr.boctit.  fiue  vt 
ait/.i3.  C  Tbeodof.boc  rr>;iudcxcffcdefinat,iiirciudcx  A  Qy  o 
fupcr  rcuocatione  attentatorum  fe  intcrponere  non  debct, 
fcdcaiad  iudicemappcIlationispertincbit,cumisofFcndatur 
nam  attcntata  fleri  dicuntur  in  contcmprum  iurisdiclionii, 
iudicis>qui  dc  caufa  intcr  partcs  cognofcit;  quarc,  is  rcuocabit, , 
cuiusiurisdidiocontcmptacftperattentata^ 

Accedat  &  h£c  ratio,quod  caufi  attcntatorum  dicaturcau- 
fa  acccfforia  feu  incidcns  »  vcniatq-  cx  natura  ipfius  appellatio- 
nis,iudcxvcro  appellationis^ncdum  de  caufa principali,qug  c ! 1 
appellatio,  fcdctiam  acccfforia,quaccftattentatorum  reuoca- 
tio,cognQfcercdcbct,<sVf4/.  ^foUidtudinem.iuntti  tap.fiq.  imi 
fin.txt.hottit:. 

Ncc  obftat  tap  itcnientes,  19:  txt:deiMreiuran:<\uh  vtex  finc: 
eiusdem  c?p.  colligere  eir,  authoritate  &  iuffu  Summi  PontU 
ficis,idfac"r,um.. 

Porrb,  t  qua  rationcreuocandafiht"attent2ta,rurfusdiiVm-  iw 
gucnda  cft  fcntei»tia  intcrlocutoriaa  dcfirririua,  vt  hic,non  fo- 
lum  fi  pcft  appcilationcm  irjterpofiram,  quid  innouatum  fit, 

rcuscari  dcbeat,  tap.  16.  adpr<efintiam;cap.  figwficauit,  4S.  49* 

&t    3  figmfi- 
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fignifiwnibta,  cap.  cum  caufdm,  6t*  W ptfiim alibi,  ext.  boc  th.  fcd 
etiam  antc  intcrpolkam  appellatione,  modo  fit  intra  tempus 
decendij.Pariaenim  funt  cuc appellatum,vel  cife  ititra  io.  dics 
aJappclIandum,etiam  quoad  rcuocationem,attentatorum, 
Tcxt  notabilit}  hicap.  nonfolum  6.ibidemqj  communitcr  Cano- 
nifl*,in  6.boc  tit.vbi  cauctur,  penitus  &omnia  cfie  rcuocauda, 
vnacurn  frucxibus5idq^  in  odium,a£fcum  perfonae  cxphcantis, 
tanonifta,  in  cap;  5T.  bona*9  &  cap.  cc.  dileclii ,  ext.  boc  t:t.  Marant. 

.  boc  tit.  par  6  nu.  406,  Tom.  4.  Sympb.par.  I.  yot. nut  1$. 

Quodco  producitur,ctiamfi  iudicijauthoritateintcrccffc' 
ritnouatio,fiiudcxenim  cxtraiudicialitcr  fa£to  potius,quarn 
iurcproccdat,finecaxifc:cognitione,loco  priuaticiTc&fpoIia- 
rc  d\citUT.dp.  conquerenteyext.  dereftitut:  Spoliator.Dd.  ad l.  infte, 
ff.  dc  acquir.  pojjejf.  &  pcr  copioteallegata,  Tom.  1.  Sympb  par.  u 
iit;y.  delitigiofapoftejfvoto  ^.nu.i.  cumfcq.  Couarr prafl.qutft. 

»  cap.  lj.  vcrf  tertium. 

Ratio  autcm  fupcriorum  eft,quia  appellationc  interpofita, 
omnia rclinqucnda  inco  ftatu,quo  crant  tcmporc  appcllatio - 
nii, l.vnica,ff.  nihiiinnouafi.  Paulus,lib.j.fentent.tit.$6.  cum 
abjJ  iupraallcgatis. 
182  Nam,  vt  loquuntur  intcrprctcs ,  t  per  appellationem  iudici 
A  Qy  o,quafi  manus  con{tringuutur,etiam  no  cmanata  inhi* 
bitionc,nccquid  innouare  ^oK\t,Maun.hoctit.par.6.nux]vO' 
I7j.ncc  miffus  in  poffciTior.e  rci,a  qua  fpuocatum,authoritate 

,  iudicis,facietfruciusfuos,quauii.n.alias,quiauthoritatciudi- 
cis  poflfidct^bonae  fidci  poffeffor fit, l.u.qui iuftl  ibidcm  com- 
munitcr  Dd.  deacquir po/fejf  L  quiauthore&c  ff.deregiur.  cum 
ftmihbus,  tamcnauthoritasiudicis,finecaufxcognitione,  & 
inordinate^ccdcntesimmiffum,a  remtutioncfru£tuum,nec 
attcntatum  cxcufat ,  ^afminlcg.  Pomponiu4,§  /i  tu/ju,  ff.de  ac- 
quir.  pojfeff.  &poflTidcns vifententiaenulla? ,  occupator,non 
po(feffordi:itur,  ncciudicisauthoritasilli  prod:ft,  pcr  notata 
ddditt.  leg.  qm  inftbmh  fpoliare ccnfcturiudcx,qui  Ilnccaufse 
cognitipnc  proccdit,  Panomiww.  &  ibidcm  Gmnifta,  i>i  cap. 

couque- 
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conqucrente.ext.  d*  refiim:  fpoliator.  vbi  tradunt,quem  pofleflo» 
rio  rccupcrandx  poflcfGonijcxperiripofle  ,  contraiudiccrn 
cxtraiudiciahter  proccdcntem,  vtcontrapriuatum. 

Quod  autcm  t  ex  cap.  bon.e,  5  r.  ext.  hoc  titul.  cj  cap.  non folum^  18$ 
eod.  in  6.  in  rcuocationcattcntatorum,ctiam  fru&usinrcfti- 
tutioncm  vcnirc,  di&um  eft,  animaduertcndum,  poUc  intcr^ 
uenirc  quasdamcircumftantiaj,qusealiudruadeant,vtcondc-  • 
natio  fructuum  non  fiat,fed tacitc  refeructur,  vsq  ad fincm  ii- 
tij,  dc  quibus, in  Tamk  4.  Sympb.par.  l  vot.  59.  nu.  17.  vfij, adfi- 
nem}  vbi  hanc  doclirinamahquotpraeiudicijsclTcconrirma- 
tam,  rcfertur. 

His  lta  conft  itutis,  exorit  ur  quatftio,quo  rcmcdio  attentata  * 
reuocari  poffirK  ? 

Pro  cuius  cxa£tk>recognitione  t  fcicndum,  triplici  via  pcti  184 
rcuocationcm  attentatorurh :  Via  priuilcgiatiua,  fcu  iudicii. 
officio  nobili,v t  v ocant;  Sccundo,via  ordinaria,appeiIationia 
mcdio,  pcr  vu  iniuftitut,  quo  incidcntcr  &acccfforii,vcniunt 
atrcntata  rcuocanda.v.g.at?  intcrJocutoria,appcliatione  intcr- 
pofita,  non  reuocanturrc;i]laritcrattcntata>.nifi  incucntum 
vicliorisecaufjepnncipaiis^dL-miudicium  cft,  in  extraiudiciali 
grauamincnam  non  nifi  probata  vcritatecaufaeappcllationij,. 
feu  cadcm  iuftificata,  rcuocantur ,  idemq-,  pbtipct  in  non  inh-. 
nuataappcllationc ,  Ordin.  Canh  Imp.par.  2  tit.  29.  §.  ^Uttl  fo  .  • 
fofec  *«/fo.Tertio  pcr viam nullitatis &  qucrelae,  vtappella-, 
tione  dclcrta,rcuocabunturattcntata,  non  quidcm viapriui-,. 
lcgiatiua  attcntatorum,  fcdbcnchcio  nullitatu;H inc  per  itu-  4 
nusinterpretumtraditur,  vbinoncompctitviapriuilcgiatiua 
fcuofficiumiudicisnohilc,  quo  rcuocanturattentata,  rcma-. 
nerc  2ltcram,nuUuatis  fcilicet>fcubeneficiuro  iniuftitapjaut  via\ . 
ord i nar iam , coram  ordinario  vidclket  agcndo.per  viam  n u l- 
litatis&  (\\icrc\x,Herculanus}de4ttent4tiscap.$o.nu.  cj.Man-* 
frcdta ,  de  4ttentatis}par.  il  num.  11.  cumjequen.  csr  concufi  75.  80^ 
114.196.  yidcatur&£4//re/0Wtf ,  dedttentatis^pdrt.tertia.capite.  • 
2i*  quarc  rctraftaj»  caufa,  rctra&abitur  cxecutio,  non  quidem  . 

pcr  r 
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pcr  viam  attcntati ,  fcd  iniuftitix ,  Cinoniflai,  in cap.  ad<tudic>t- 
tiam.cap.  dileclis  ext.  hot  tit. 

Verum,nosdeprimorcmedioagimus,  quo  conftituunt 
Interprctcs,  adl.  \  appeSatione ,  C  hoc  tit.  Canonifla,  ind.  cup.  bo- 
nx  <  .  ext  eod.  nullo  mrjs  ordinc  opus  clle,fineiudiciali  ftrcpi- 
tu,&  ordine.fedde  plano  fummatim,imb  ex  officio  eflc  rcuo- 
canda,idco4>tnecIibeIIiobIationem,nec  litiscontcftationc 
cfTc  ncceflariam,  Lancelottus,  de attentatu,  part.  J.  cap.  2f.  nu.  10. 
Gail,  lib.  h  ohfer.  14*.  Gilfcn.  in  L  I.  num.  io8.  C.  de  litii  conufla- 
jione. 

Necobftat 'Ag.»i&i,U.  §.fexagintadies£  ff.adUuliamJe 
gdulteriis,  vbidicitur,quoddcplano  quoq-  Iibcllusdari  poilit, 
quafi  quz de plano cxpediunt ur  hbc! !o  opus fit,litis contefta- 
tionc  intcrpofita  ad  Iibcllum:Non,;>;7^w,obuat,quia  res,qu£ 
dc  plano  terminantur,per  hbellum  cxpediti  fz  p;  ifi.nc  dicun- 
tur,  /.  necquidquam^.  §.vbidecretum,itf§.depUno,$.  ff.de  of- 
fic.proconfulis ,  pcr  libclJum.cnimfadta  diciturexpcditio ,  cum 
iudcx, vt  Budaius dicit,pcr fimplicem  rc q ucihm  n cgot i um tcr- 
minat,  hthForcatulus,  dialog.2o.  nu.  j^cumfeq.  non  cnimibi- 
dem  hbeHusfumitur,  vt  inforoapud  Pragmaticos ,  itaquc  de 
plano  fu  mmar  ic,  fi  n  c  fuffiaminc  iudiri  j,rcuocanda  fun  1 1  n  n  o- 
uata. 

186  Id  quidam  cb  producunt,t  vt  cxiftiment,appcl!antem  non 
teneri  procedcre  in  cau(a  principali ,  nifircuocatis  attentadKc 
refufisexpcnfis,inpun&oattcntatorutn,  Mynfing,  cent.  i.obf 
26.  vbiid  praciudicijs  confirmat,  Vndc  cautda  traditur  pro  ap- 
pctlante,vt  fufperifa  caufa  principali,anre  omnia  ad  rcuocatio- 
nem  attcntatonim  agat ,  hodie  conftatde  attentatis,  hodica- 
gatur,  iuxta  l.  3.  fiisaquo  j&c.  jf.  yt  inpofjeff.  legator. 

Necrcfcrt,fi  obijciatur,cauCam  pnncipalem  non  eflc  in  iu- 
iudicium  dcdu&am,  camq^onremorandanvobqucrclam 
attentatorum,quia  horumcaufa  nihil  communc  habct ,  cum 
caufa  principah,quod  adv6  fcquendum  cfTc  ftatuo ,  ctiamfi  lis 
contclbtafit. 

Inde 
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Vndequamuist  rrancttsjnd.  c.  nonfolum.&ah)  cxiftimcnt,  187 
vtpctcnsrcuocationem  innouatorum  caucat,  ncconte;tctur 
litcm,&  pctatfimulattenratareuocari,  quiacumordmanaui 
viamhabcat,cclTetextraordinarium  remedium ,  &cxempIo 
fpoliati,  qui  fi  fupcrnegotio  prinripali  litcm  conteftctur,  non 
licere  poftea  cxpcnri  rcftitutorio  interdi&o,  cap.  1.  ibidem  Gt- 
nonifity  ext.  de  reflit.  jpoliator. 

Exiftimo,  t  inquam,  etiamfi  quis  litcm  cohtcftatus  fit,  Cu  18$ 
mulqj  reuocationc  attcntatorum  petierit,innouata  cflc  reuo- 
canda,  Couarr.pratl.  qua/l.  cap.  23.  nu.  3.  Menoch.  remed.  vlt.  n.tf?* 
Lancelot.  de  attentatk,  c.  zj.  m.  10.  or  34.  Gail,  lib.  L  obfiitf.pofl 
nu.  10.  CodexFabr.lib.i.  tit.io.  defin.i.&io.  vbi  refcrtitam 
Senatu  Sabaudiae  dcfinitum  cfle,  Author  praiud.  Cam.  in  verbo, 
attentata,  vcrfic.  Qimtiinifyt  aUtfit IC  vbidicitur,eb  dccur- 
fumefle,  vtpoftlitcm  contcftatam  ,  libellusattentatorum 
iummarius,  cum  anncxa  pctitione  exhibeatur,quod  compro- 
bat  Ordinat.  Cam.  Imp.  par.  3.  tit.  XL§.  &0  mit  tmb  titUti  Ut 
iatungjf.  quauisconfultius  vidcatur,  non  coniungi  caufam 
attentatorum ,  cum  caufa  principali,  cum  in  illa  proccdi  pof* 
fit,an  tcquam  haec  tra&etur. 

Secundum  dcclarationcm  t  tamen  Ctm.  Imp.  4,  titul.  31.  §t  189 
S3nD^CWn(W^eriC.  vbi  ftatuitur ,  fi  incontincntiprobari 
poflint,nccaltiorisinquifitionis,tuncanteomnia  rcuocanda 
cfle,  alias  caufam  attcntatorum  non  rctardare ,  aut  fufpcndcre 
caufam  principalcm,quodiuri  confcntancum  cflc,conftat« 
Bartbolo,  in  leg  naturaliter,  §.  nibil,  ff.  de  acquir.  pojfejfi  Mynfing. 
tent.  3 .  obf  33.  Gaily  lib.  1.  tbfi  146.  nu.  z. 

An  autem  cum  hoccafu  vtrumq-,  iudicium  fimul  tra&an- 
dum,  &  profequcndum  fit,l1  in  caufa  principali,  priusconclu- 
datur ,  caufa  attcntatorum  nedum  ad  fincm  perdu&a  ,  an  in 
principah  nihilominus  pronunciari  poffit,  aut  vicc  vcrfa,  Ci  in 
caufa  attentatorum  prius,quam  incaufa  principali  concluda- 
tur,an  non  exfpc&ata  conrlufione  caufae  principalis,  fuper  at- 
tcntatis  pronunciandum  fit  ?  &  id  rtrobjq^  ftatucndum ,  vidc- 
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iicet  prius  in  caufa  attentatorum  pronunciandum  eiTc ,  Mytfi 
fng.  d.  obf.  33  Gaily d.  obf.  146.  nu.  9.  vbi  Ordin.  Cam.  Imp.  rccita- 
j£C  t  t0 'oco  lta  cxaudiunt >  ^c  proccilu  t nunirum , non  aurcm  de 
pronunciatione,  aut  dccifione  attentatorum,  idqucfaepius  ra  - 
tivm  in  Cam.  Imp.  d.  loc.  nu.  8. 

Si  itaq-,  attcntata,  altiorcmindagincm  requirant,  eanoh. 
fufpcndcnt  caufam  principalcm ,  hocque  cafu  hbellumcxhi- 
bcndum,  &  fupcrco  htiscomcftationcm  intcrponendam,ex- 
iftimat  Cail,  d  obf.  l  46.  Mynfing.  cenu  1.  obf.26.  imb  A*~ 
tborpraiud.Cam.  mvtibo,4ttentata,vci\.incau/4  4ttentatorum9 
fol.  jo.  rcfert  libclloattcnratorum  poiTcttojlitisconteftatior 
ncopuscfle-,quafia&orhbcllutn  porrigens,  ordmarium  pro- 
ceiTum  elegifle  vidcatur,vndc  conlulrius  cflc,pcr  modum  fup- 
pbcij  Iibc]li,reuocationcmpcti,probationcsq^  in  contincnri 
afFerri,  in  cuius  prxiudjcium  attcntatum ,  <5c  itadcplano  cflc 
proccdcndum. 

'W '  Potro ,  t  cum generaliter  &  indiftin&e  tomittislmp.  ^tnn*  ■ 
70.  habiris,  §.  In  puncJ.oattcntatorum5/»/.  mibt 6tf  gencra- 
litcrdcfmiturn  fit,  in  pun&o  rcuocarionisattentatorum  &c.  . 
finc  htis  contcltationc^fcparatoucproce/ru^rnploTato  officio 
judicis,eiTcproccdendtrm  &c.  Ofneru4ad0rdin.Cam.lmp  par.$. 
tit  3i.ibi,£Wan  ml  awcfj  tf.refcrat  folum  fummanc  proccden- 
diim,adiun&a  haccommuniimcrprctum  enuciationc.  quod 
<o\p*officio  iudrtisexpediantur,  itcm  caufae  fummatim  cxcu- 
tj ;kjd?,non  rcquirant  folennirates,  (dc  quibus %nclcm.f*pey de 
ycikfignif. )  l.  a  diuo  if.  §.fi rerum, 4.  vbi  ledes  ordinaria5#<k  re 
iud.  i.  bquis a ltbcris&.  fiveiparens.ff.de liberii  agnofxnlnec  qmd- 
phUff79*Stl  piano.^.ff  dtofjh  proconfui  i.  5.  §.  y.fciendumff.ad 
exbibendum,  i. z> § .dies,  ffquis ardo in bouor.pojf.  i.$.§.fi caufa  ff  de 
bonorpoffe]f^^itForcatuius4iaL%o.s\)\  expucat,o,uid  fir  dc  pla- 
no,  vc\  Jeuato  vdo,  vtait/ penuiC.de  naufragiiscsc.  rcmcxpe- 
dirc,  Maranutpfr.  4.^.9  circaprincip. 

ln  hacautem  cQpditJpne^aufamatrcntatorumc/iCjCon- 

ftat  exailegatis,*  Pttr*C''%.  *rt  I.  nu,  iq8.  C  de  luiscontclla- 
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iione ,  &  Ordin.  Cam.  Jmp.par.  j.  tit.  jt.  §.  QSrwt)  foffm  fok\)( 
<3.icf;Ot  attcntatorum  &cnondiutiusimmorandum,necet- 
iam  amplcctcnd  i,quaecx  *4.uthorepraiindiciorum,dc  UbeSiexhi- 
bitione  crt.commetnorata  funt,  pcr  tradita  a  AJarantaJifiut.^. 
vbimultisauthor.tat.comprobat ,  fi  fummatimprocedcn- 
dum  fit,  non  videri  rccciTum  ab  hac  via ,  cxhibcndo  libcliunv, 

par.  4.  diftincl  o.  nu.  205.  cum  aliquot  feq. 
Licetautcm  in  caufjsattcntatorumprocedatur,fummatim, 
^3c plano,  (inc  hbclli  oblationc,  htiscontcftatione,  vti  didtum 
«ft,non  tamcn  perhoccaufjecognitio  cenfeturlublata,ideccj-, 
eanon  pra?ccdentc,  rcuocatio  noo  facicnda ,  Lancelot.  deat* 
tentati*,  par .  3.  cap.  ty.  nn.  ft, 

Animaducrtcndum  itaquc,an  rcquiuta-adfint. 

Rcquiritur  cnim  primo ,  t  appellatum  fuifie,  intra  dccem 
dies,  fcu  tcmpuslcgibusdctinitum,  quarefa&acxccutionc, 
intra  dcccm  dics ,  fi  poit  dccendium  appclletur,gcfta,  pcndcn- 
tc  tcrmino  ad appcllandum ,  non  reuocantur,  Lancelott.  deat- 
tentatisy  capit.  II.  numer.  42.  vbiauthorit.  &  decifion*  hoc  com- 
probat. 

Sccundo,intratempusappellationisfuuTcattcntatum,ba- 
bctur.n.  ctiam  ratio  corum,quje,anteappclIationeinterpofi- 
tam,attcntata  funt  pcnndc,ac  fi  cflent  a£U,  appcllatione  pcn- 
dentc,pariacnim  (untciTcappellatum^&ciTeintra  io.dics,ad 
appdiandurn,nam  pcndcntctcrminotdcccmdicrmn,atten-  icj^ 
tata  reuocantur,  cap.  non/biumy  hoctit.  in  6. 

ScddubitationiseiTepotcrit  ,quomodohoccafu,  tempui 
•deccm  dierum  computandum  fit. 

Et  quidcm  Lancehttmyd.  Umitat.  II.  nu.  13.  'exiftimar  fi  quid 
attcntctur,  poftio.dies,  adicfententiac,  intra  tamendcccm 
d;cs,a  dic  notiti£,non  via  attcn  tatorum,fcd  via  iniuftitic  rcuo- 
cari,  tamcn  cum  hoc  tcmpus  deccndij  non  currat,  nifi  a  tcm- 
porc  fcicntiar  ,contra  fc  lata:,de  qua  re  copioie  di£tum,#/r  cap$. 
huius  tra&atus,  vidctur  non  tcmpusfcntcntiac,  fed  lcientix 
ipc&andumiM^.wf/o/^iw^ 
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Hinc  dcducit  Couarru.  pracl.  quaft.  cap.  nu.  2.  damnatiad 
mortcm  tcftamentum  valercm  odo  obicrir,co  tcmporc,  quo 
potucrit  appdlarc ,  quod  cum  hoc  tcmpcrajncnto  intclligcn- 
dum  cxi  ftim  atu  r,  fi  haercs  intra  dcccndium  prouocct ,  Gail,  iib. 
1.  de  Pace  publica>  cap.  ylt.  nu.  6. 

Qub  pcrtinct  t  quaeftip,  an  defunfto  rco,intra  io. jdics  prae- 
finitos  appdlationi  crirnen  extinguatur ,  ctiam  quoad  bono 
rum  confifcationcm  ? 

Etquamuis  haec  inucftigatio  infru&uofa  vidcatur,cum  ncc 
appellationi ,  in  caufa  criminali ,  ncc  confifcationi  bonorum 
regularitcrlocusfit,  cx  confuetudincquorundamlocorum, 
tamcn  pro  rcfoIutionc,vidcatur /.  yUima,  C.  fipendenteappeUa- 
tione  &c.  tsCfi reui  vel accufator  &c.  l.2.§.z.  eum,  ff.  de pvnisj. 
6.fi  qun}  §.  8  hiautem  omnesyff.  de  iniufto ,  rupto  &c.  I.  lmperato- 
rix,  2.  §.fin,  l.  $.  §.fin.  deiUo^ff.dcbonU  eorum>qui  atite fentintiam 
tfc.  I.  ynica ,  veri.  quamuis  pendente  appeU.  €ft.  ff.  fipendenteap- 
feUatione  ifc.  iunclocap.  nonfolum^  in  6.  GuidoPapa,  deappeUat. 
m.  98.  cumfeq.  Vbi  hanc  quarftionem  in  vtramq;  partem  dc- 
ducit.  Ferrarius,  eod.  tit  lib.  2.  capAt.IuUm  CUruSyin pratticncri- 
tnindli,  quaft.  51.  nu.  12,  quaft.  04  nu.  •y.cumfeq. 

Illud  dubitationc  carct,  mortuo  rco,  pcndcntc  appellaticH 
ce,in  caufis  appellationum,  fcrri  fcntentiam ,  proptcr  damna» 
Codex  Fabr.  lib.  4.  tit.  12.  defin.  L 

Tertio ,  requiritur ,  caufam ,  appcllationis  tcmporc  in  alio 
ftatu  fuifTcquam  nunc  6u  Canonifta,  in  dicl.  cap.  non  folum,  7.  bot 
tit.  in  6.  Lancelottus,  de  attentatis,  par.  3.  cap.26*  Tom.  <Symph 
rtlat.ylt.nu.  9$, 

Secundo ,  confiderandum  t  in  reuocatione  attcntatorum, 
an  cacaulam  pnncipalemconccrnant,  &absq;eiusprxiudi- 
cio  rcfcindi  non  poilint,vtin  fpccie/.  57.  Cbirographis,  §.  1.  ff.de 
tdminift.  Tutor.  fi  enim  victoria  fupcr  attcntatisdcpcndcata 
caufaprincipali,autcidem  praeiudiciuminferant  ,remcdioat- 
tcntatorum  non  erit  locus,fcd  fcntentia  dcfinitiua,fupcr  caufa 
ptincipaji  cxfpc£Unda,^^fiadumCt  interdi&o  vti  poiTidc- 
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tis,  contra  Titium  contcndcntcm  fein  poflcfTione  lignandi 
&c.  appcilans  autem  in  pun&ointrodu£taeappcllationis,  li- 
bcllum  attcntatorum  offerat,narrando,appcllatos  in  loco  li- 
tigiofo  arborcs  excidifle  &c  idcoq-  omnia  rcuocanda  efle,  no 
auditur,  cum  dccifio  huius  pun£ti  pendeata  caufaprincipali, 
LancehtMydeattentatisjpar.    q.  19  vbi cxemp!o,& authorita- 
ubusilluftrat,  cxceptioncm,  quodattentatorum cognitioa  \ 
caiifac  principalis  definitioncpendeat,admitti  ,neq:,  rcuocari 
attcntata  fed  dcmum  in  finc  litis,cum  ipfa  fcntentia,  idq,  ob- 
tinct,tam  in  caufis  appcllationum,  quamfimpljcisqucrclae,  ~ 
C4/7,  lib.  I.  obf  145*.  146.  poft  nu.  8.  Tom.  u  Sympb.  par.  1.  tit.  4. 
deconflitut.  pignordtion.au,  ff.foL  mihi^yt.tsr  tit.j.dc  liiigioj*  - 
pojjefiioney  yoto  1.  Tom.  z  par.  1.  yoto  l.  nu.  L  cumfeq.foi  40.  c/ 
yoto  if. 

Idcm  iudicium  cfl: ,  t  ll  attcntata  non  pcrtincant  ad  proccf-  196- 
fum  caufa?,feu  fcparatam  caufam  habcant,  a  caufa  appellatio- 
nis,  remcdium  enirn  attcntatorum,non  habet  locum  in  fcpa- 
ratis  articuiis ,  ab  appcllatione ,  &  non  habcntihus  conncxita- 
icm.Lancelottuscap.  12.  limit.  2.  Cum  enim  intcrponta  appci- 
lationc^ab  vnoarticulo ,  non  inhibcatur  cognitioaliorum, 
quibus  pnorarticulus  pradudicar#non  poteft.Texrfccundum 
Dd.  Cmguhxihift/^gcncraiitery  § .  hisde prafentib.  C.  deRcbus  Cre- 
ditiiy  non  reuocanturattentata,^  argum.  cap.  i0.fl*pereo7eyj. 
hoctit.  ficuti  ncc  rcuocatio  admittitur ,  in  appcllationc  ab  vno 
articulo,  exconnexi*,cumalijs,  aquibusnon  potcftprouo- 
cari 

Quarcprohibitaappcllationcadcfinitiua,  impcrmifla  erit 
ab  intcrlocutoria ,  prarcedentc illam , ncc  a  quolibct  incidcnti 
articulo,  &  confcqucntcr,  reuocarioni  attcntatorum  non  crit 
Iocus,fccunduao  Manfredum  deattentat^concluf  224.  id  cnim 
connexitatem  caufae  impetrare  crcditur,quod  argumentum,a 
conncxis,non  cft  infrcqucnsin  iurc,/.  plerumfytf.ff.dctsdUitiox 
Edic7otcap.translato ,    ext.  de  conflitut. 

Excmplumicparataeuuiaeattcntatorum,  acaulaappella- 
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Et  funt,  qui  cxiftimcnr. , huiusmodi ,  non  obfhntc  inhibi- 
tioncdccreta,attentaripofTe,  cum  ca vigorefruftratorixap- 
pellationis  non  polllt  operari  fuum  effect  um,quia  non  iit  ca- 
OOtiica,  cap.  nonfoium,  j.in  fincy  hoctit.ini . 

Contrariumtamenrcccptum,nc  prxtextuiniuftxinhibi- 
tionis  pars  grauetur,&  ita  fcruari  rcfcrt  Lancelottus^deattcntati^ 
limit.  6  nu.  19. 

20Z      Quia  obtincat,  t  inappellationcadmifla,  quoaddeuolu- 
tionem,non autcm  quoad fufpenfioncm, an prxtcrmittcnda 
r  fitrcuocatioattcntatorum.'* 

Aflirmant  CanoniJIa,  in  cap.pa/loralis ,  §.praterea,  ext.  de  offi- 
cio  delegati,  Couarruuias,prael.  quafl.  caj>.  15.  nu.j.  rcccpta  enim 
eft  ab  lntcrprctibus  lllatio  ,  appcllatio  fufpcndit  iurisdittio- 
nem  iudicis  ,aut  operaturcftc&umfufpcnfiuum ,  crgo  rcuo- 
..canturattentata,  &ccontra  &c. 

Excmplum  communitcrhuiuirci  adfcrturin  iudicio  pof- 
:  Xcflbno, m quoappcllatio reci pienda non fit,quo ad effe&um 
fufpenfiuum,fcduntumdcuoIutiuum,dcquarcin cap.3.  di- 
•  aumclt 

20;  Idcm  iudicium  cfle  ftatuitur ,  t  in  appcllatione  prohibita 
.abhomine,vtputa,caufacommifla,reinotaappcllarionc,cu- 
iusclaufulxvi,  nulbrccipiturappcllatio  ,  nificaufaexprefla. 
Benderus,  de  reuifion.  concl.$6.  nu.i^.  vbi  hoc  authoritatib.  com- 
probat,  &  ncc  operaturefFcctum  fufpcnfiuum,  mfldclatum , 
au>  inhibitum  fit,  Canoni/la  in  cap,  pafloralis ,  cxt.  de  ofjfic.  dclega- 
ti,  UnceUtm ,  de  *ttent*tii>  Umitat.  8  vbi  hoc;  amphat ,  &  dc- 
darat. 

Pro  coronidc,  cxcuticnda  hxc  aDd,  frcqucns  eft  agitata 

quecftio. 

204  An  fi  appcllanti  obijciatur  t  dcfcttus  notorius  iuris  in  cau- 
L  principaIi,ideoq-,  ipfius  non  intcrfit,  attcntata  reuocan,  hxc 
exccptioadmittendifit.'' 

20C  Et  vidcturfuadcnpcfletildenon  iurepcrenti*rruoc?t;o- 
nero  attcntatorum  conftct,  rcmcdmm  hocnon  h/but  locu, 
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ct  eo ,  quoddarcturoccafio  pcccati,  quod  pctcns  rcuocatio- 
ncm  fru&us  rci  pcrciperct  indebite  cum  ad  carum  reftitutionc 
tcncatur,  &  doio  pctat  id,quod  mox  rcmtutunis  fit. 

Secundo ,  cum  attentata  vcniant  cx  natura  ipfius appella- 
tionis>&untaccelIona,horum  ratio  non  habenda  cft,  quiain 
caufa  principali  pctens  fuccumbat. 

Dcniq-,  rcmcdium  attcntatorum  non  habeat  locum^quo-1 
tiens  nullum  intcreflc  partis  vcrfatur ,  HercuUnus,  de  attentatis, 
Cdp.  5.  nu.  9.  Couar.  pracl  quaft.  cap.  23.  hu.  4. 

Vcrum,tcontrariumampIcdtcndumvidctur,rubfcquenti-  106 
bus  in  confiderationemadhibitis ,  quodan  defcdus  lurisin 
caufa  principali  appellanti  obitct,  non  partis,  autiudicis  A 
Qv o ,  fed iudicis  A d  Qv £  m  fit cognofccre ,iuxta cap.  con- 
ftitutus,  8.  lbidem  Canonifta,  ext.  defiliis  Presbyterorum. 

Deinde,  fi  colorc  obiccti  defcdusiuris  ipfius  appellantis 
probarctur,aut  fcrrctur  h£c  nouatio,facj!c  iurisdi&io  iudicum 
appellationis  cirrumueniri  poflet. 

Ncc  rcfwit  fi  dicatur ,  contrariam  opinionem  ita  cxaudicn- 
dam,fi  notor>c  conftct  de  non  iure appcllatitis,  nam,  cum  in  • 
tcrpofica  appellatione, i  udex  A Qy o  &c.  dcfinat eflc in  caufa 
iuciex  ipfi  non  mcumbit  cognicio,an,ius  appcllanti  compctat, 
fitvj-  dcfcdus'n6torius,necne.  # 

Hucacccdat,fpo!iatuTTi  rcftitui,non  obfhnte  quacunq-,  cx- 
ccprione  dominij,'dcfecTtus'notonj  tituli  &c:  l.fiquts  adfcfun- 
dum  crr.  7.  C.  ad l.  lulia  •» ,  de  vipubliea,  cap.  in  literis,  ext.  dc  re- 
Jlit.  fpoliator.  M;nocbius,  rewd.  ylt.  r;cup.po]fcjf  num  31.  probat 
e^xceptionem  dcfe&us  Tituli,agcnnad  rccuperandam poiTf- 
uonem,cx  officioiudicis,obijcinon  po/rc,&  attetata  reuoca- 
da  eiTc,  cx  officio  ludicis ,  cumilli  vtdeatur  iniuria  illata,  lare 
F&cbincus,  lib.  8.  controu.  iur.  cap.  10.  quar  quidcm  rcmtuuo  non 
in tiruio, aut  iure pctcntis,  (ed  in  odio  fpohantis  fundatur, 
cap.fin.  extr.  deordine  cogmtionum.  Juftiori  cx  caufa  id  obtinc- 
bitinrcmodioatte  itatorum,  cum  sequcaut  magis  priuilcgia- 
tum  Gt,vt  ita  Ioquar,quam  remcdium  intcrdids,cumq-  attcn- 
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fignificantibici,  cap.  cum  caufam,  6t.  ey  pafiim  alitt,  ext.  boc  tit,  fcd 
ctiam  ante  interpolitam  appcllationc,  modo  fif  intra  tempus 
dccendij.Paria enim  funt  eilc appeilatum,vcl  c(I-  intra  10.  dies 
a  J  appellandum,  ctiam  quo  ad  reuocationem,attcntatorum , 
Text  notttbilis,  incap.  nonfolum  6,ibidcmq^  communitcr  Cano- 
nifiajn  6.boc  w.vbi  cauctur,  pcnitus  &omnia  efie  rcuocanda, 
vnacum  frudtibus5idq:,inodium,a&umperfon2e  cxphcantis, 
Canonifla,  in  ufl  f  r.  bonx,  eS cap.  cr.  dilettis ,  ext.  hoc  t:t.  Niarant. 
.  boc  tit.par.  6  nu.  406.  Tom.  4.  Symph.par.  I.  vot.  $9.  nut  1$. 

Quodto  producitur,etiamfi  iudicisauthoritateintcrcciTe« 
rknouatio,fiiudexenim  cxtraiudicialitcr  fa£to  potius,quarn 
iureproccdit,fmc  caufgcognitioncjoco  pnuati  eiTe,&  fpolia- 
rcdicitur-c^.  conquerente,ext.dereflitut:  SpoliatonDd.  ad  l:ittfle\ 
ff  de  acquir.  pojjejf.  &  pcr  copiofe  al  lcgata,  Tom.  1.  Sympb  par.  u 
tit.  7.  delitigiofapojfejfyoto  4.  nu.l.  cum  feq.  Couarr.prafl.quiefl. 
tftp.  2$*.  verf.  tertium. 

Ratio  autcm  fupcriorum  cft,quia  appcllationc  intcrpofita, 
omnia  relinqucnda  inco  ftatu,quo  crant  temporc  appellatio  - 
ni$,  /♦  Vnica,  ff.  nibil innoitati.  Paulus,  tib.  f.fentent.  tit.  3  6.  cum 
alijj  fupraallegati*, 
182  Nam,  vt  loquuntur  intcrprctcs ,  t  per  appellationcm  iudici 
A  Qy  o,quafi  manus conftringuutur,ctiam  no  cmanata  inhi^ 
bitionc,nccquidinnouarc  poffit,  Maran.boctit.par.6.m.\]\ey 
\y\Xitc  mhTus  in  poflciTior.e  rci,a  qua  ,puocatum,authoritate 
.  iudicis>faciet  fru&us  fuos,quauis  .n.  ahas,qui  authoritatc  iudi- 
cis  poflfidetJ>onae  fidei  pofTcflbr  fit,  l.u.  qui  iufle.  ibidem  com- 
munitcr  Dd.  deacquir  poffejf.  I.  quiauthore&c  ff.de  regiur.  cum 
fimihbus,  tamenauthoritasiudicis,  finecaufaecognitionc,  & 
inordinatCjpccdcntcs immiiTum,a  rcmtutionc  h  ucTuum,nec 
attentatumcxcufat ,  ^afminlcg.  Pomponm^  fii ujfu, ff.de ac-> 
qitir.  pojfijf  &po(Tidensvifentcntiaenull2e,  occupaior ,  non 
poffcflbrdicitur,  neciudicisauthoritasilli  procf:it,  per  notata 
addicl.  leg.  qui  iufle\itt\'j  fpoliarc  cenfeturiudcx,qui  ^necaufse 
cognitipnc  procedit,  Pamxmitanm.  fS  ibidcm  Canonijh:,  m  cap. 
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con/f/ferente  ext  de  reftitttt:  fpoliator.  vbi  tradunt,quem  pofleflo* 
rio  rccupcrandx  pofTcffionisexperiripofTc  ,  contraiudiccm 
cxtriiudicialitcr  proccdcntem,  vt  contra  priuatum. 

Quod autcm  t  excap.  bon.t,  51.  ext.  hoe titul.-W cap.  nonfolum,  18$ 
eod.  in  6.  in  rcuccationcattcntatorum,ctiam  fru&usinrefti- 
tutioncm  vcnire,  di&um  eft,  animaducrtcndum,  potfe  intcr- 
uenirc  quasdamcircumftantias^qua^aliudfuadeantjVtcondc-»  • 
natio  fructuum  non  fiat,fcd  tacite  rcfeructur,vsq  ad  fincm  ii- 
tis,  de  quibus,  in  Tamk  4.  Sympb.par.  1.  yot.  tf.  nu.  17.  vfj,  adfi- 
ttcm,  vbi  hanc  dodrinamaliquotprxiudicijscfTcconfirma^ 
tam,  rcfertur. 

His  ita  conftitutis,exoritur  qua?ftio,quo  rcmcdio  attentata  • 
reuocaripoffirK  ? 

Pro  cuius  cxa£tk>rccognitionc  t  fcicndum,  triplici  via  pcti  184 
reuocationcm  attentatorum:  Via  priuilcgiatiua,  fcuiudicis. 
officionobi!i>vt  vocantj  Sccundo,via  ordinaria,appcllationis; 
mcdio,  pcr  yu  iniuftiti.ie,  quo incidcnter  &acccfiorii,vcniunt 
attcntatarcuocanda.v.g.ab.  intcrJocutoria,appcllationcinrcr- 
pofita,  nonreuocanturrcgtilaritcrattcntata>nifi  incuentum 
victoriat caufcC  pnncipalis5idcm  iudkium  cft,  in  extraiudiciali 
grauaminc,nam  non  nifi  probata  vcritate  caufe  appcllationi  v 
feu  cadcm  iuftificata,  reuocantur ,  idemq-,  Dbtipct  in  non  inli- . 
nuataappcilatione,  Ordin.  Cam.  Imp.par.  2  tit.  19.  §.  ^tf  m  (0 
ftf<fec.  infin.Tcrtio  pcr Yiam nuilitatis &  querelse,  vtappclla-, 
tionc  defcrta,rcuocabunturattentata,.non  quidemviapriui-* 
legiatiua  attcBtatorum,(cdbencficio  nullitatis:Hincperma,-  * 
nusinterpretumtraditur,  vbinoncompetitviapriuilegiatiua- 
fcuofficiumiudicisnobile,  quo  rcuocanturattentata,  rcma-, 
nercaitcramjnuUitatisfciiicct^fcubcncficium  iniuftita?jautvia.  . 
ordinariam,coram  ordinario  vidclicet  agendo,per  viam  oul- 
litatis&  qucrelae,  Herculanus  ,de  attentatiscap.  jo.nu.  yj.  Man-. 
fredm ,  de4ttentatis,par.  il  mm.  11.  cumjequcn.  er  concufjf.  80..  1 
videatur  &  Lancelottm ,  dcattentatis,part.tertia.capite.  • 
2itquarc  retra£taj&  caufa,  rctraftabitur  cxecutio,  non  quidem  , 
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.  Vndequamuist  Francusjn d.  c.  nonfolum.&ahj  cxiflimcnt,  »87 
vtpctcnsrcuocationcm  innouatorum  caucat,f)cconte;tctur 
htcm,&  pctatfimulattcntatarcuocari,  quiacum  ordinanam 
viamhabeat^ccfletextraordinarium  remcdium ,  &cxcmpIo 
fpoliati,  qui  fi  fupcrncgotio  prindpali  litcm  contcftetur,  non 
liccre  poftea  cxpcnri  rcftitutorio  interdi&o,  cap.  1  ibidem  £- 
noniflty  ext.  de  reflit.  Ipoliator. 

Exiftimo ,  t  inqudm ,  etiamfi  quis  litcm  cohteftatus  fit,  fi .  188 
mulqj  reuocatione  attchtatorum  pctierit,innouata  efle  rcuo- 
canda,  Couarr.pratl.  qua/l.  cap.  23.  nu.  3.  Menoch.  remed.  vlt.  n.$2?* 
Lancelot.  deattentath,  c.  13.  nu.  10.  &  34.  Gaii,  lib.  x.  obf.146.pofl 
m.  10.  CodexFabr.  lib.  1.  tit.  10.  defin.  2,  &  20.  vbi  rcfcrt  lta  m 
Scnatu  Sabaudiae  dcfinitum  cflc,  Author  praiud.  Cam.  in  vcrbo, 
attenuta,  vcrfic.  ©tfttMf  mcfct  aUtfittt  vbidicitur,eb  decur- 
fum  efle,  vtpoftlitcm  contcihtam  ,  libeliusattcntatorum 
lummarius,cumanncxapctitioneexhibeatur,quod  compro- 
bat  Ordinat.  Cam.  Imp.  par.  3.  tit.  $L  §.  ©0  ttttC  Mt&  ftcfrtt  btt 
iafcung  ic.  quauisconfultius  vidcatur,  non  coniungi  caufam 
attentatorum ,  cum  caufa  principali,  cum  in  illaprocedi  pof* 
fit,antcquam  haec  tracTtctur. 

Sccundum  dcclarationcm  t  tamen  Ctm.  Imp.  d.  titul  31.  §.  189 
S3n& biCWCH WSfytt IC.  vbi  ftatuitur ,  fi  in  contincnti  probari 
poflint,nec  altioris  inquifitionis,  tunc  ante  omnia  reuocanda 
cfle,  alias  caufam  attcntatorum  non  rctardarc ,  aut  fufpcndcrc 
caufam  principalcm,quodiuri  confcntancum  cflc,  conftat  e» 
Bartbolo,  in  leg  nawaliter,  §.  nihil,  ff  de  acquir.  pojfejf.  Mynfing. 
tent.  3.  obf  33.  Gaily  lib.  L  tbf.  146.  nu.z. 

An  autcm  cum  hoccafu  vtrumq-,  iudicium  fimul  tra£hn- 
dum,  &  profequcndum  fit,fi  in  caufaprincipali,  priusconclu- 
datur , caufa  attentatorum  ncdum  ad  fin c m  perdu£ta  ,  an in 
principali  nihilominus  pronunciari  pofllt,  aut  vicc  verfa,  fi  in 
caufa  attentatorum  prius,quam  incaufa  principali  concluda- 
tur,an  non  exfpe&ata  conrlufionc  caufx  principalis,  fupcr  at- 
tcntatis  pronunciandumfit  ?  &  id  vtrobiq^  ftatucndum ,  vidc- 
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iicct  priui  in  caufa  attentatorum  pronunciandum  tlTc ,  J/yir? 
frtg.  d.  obf.ft.  GdiLd,  obf\^6.  nu.  9.  vbi  Ordin.  Cam.  Imp.  rccita- 
Yy  t  (  to  ioco  ita  cxaudiunt ,  dc  proccilu  t  mtnirum ,  non  aurcm  de 
pronunciationc,  aut  dcdfionc  attcntatorum,  idquc  fxpius  fa- 
C t  u  n 1  t n  Cam.  Imp. d.  loc.  nu.  8. 

Si  itaqj  attentata,  altiorcmindagincmrcquirant,  eanoh 
fufpcndcnt  caufam  principalcm ,  hocquc  cafu  libcllum  cxhi- 
bcndum,  &  fupereo  htiscomeftationcm  intcrponendam,cx- 
iftimat  Caily  d  obf.  1 4^. Myttfing. tenu  l. obf.26.  imb  An^- 
tborpraiud.Cdm.  wvabo,atttntata,yct(.intau/aattentatorum9 
fol.  yo.  rcfert  libclloattcnratomm  porre&Ojbtisconteftatio- 
nc  opus  ci7c,quafi  a&or  hbcllum  porrigcns ,  ordmarium  pro- 
ceiTum  clegirfc  vidcatur,v  ndc  con(uirius  cffcpcr  modum  fup- 
phcis  Ijbcllijrcuocationcmpcti  probationcsq,  in  continenri  * 
affcrri,  in  cuiusprziudjciumattcnutura,5citadcpIano  cHc 
proccdcndum. 

jqyr  •  Porrb ,  t  cum  gcncraliter  5c  indiftinfte  Comitiis Imp,  tAfint* 
70.  habim,  §.  In  pun&o  attcn t at o rum/c/.  mibi  6if  gcnera- 
litcrdcfinitumfit,  in  pun£to  reuocationii  atrentatorum  Stc. 
finc  litis  con  tcftationc,fcparatouc  proce/Tu,im  plorato  officio 
iudicis5eiTcproccdcndam  &c,  Gj/iierusad Ordin.Cam.Imp  par.f, 
th  3i.ibi,2)Jjt? tt?tf  aurij tt.rcfcrat folum fummanc proccdcn- 
tJ*jm,adiun&ahaccommunjjnterprctum  cnuciatione.quod 
<W*officio  iuditiscxpcd?antur,item  caufa?  fummatim  excu- 
ti  ?fida»,non  rcquirantfolcnnitatcs,  (dc  qmbui  inclem./kpe}de 
ycikfignif. ) l.  d  diuo ty.  §.fi rerum, 4.  vbi iedcs  ordinaria:^.<fc re 
iud.  i.  fiquis  a Itberis, $ .  fi  W parens.ff. dc liberis  agnofcen.i. nec  quid- 
$uam7Q.§.  dc  ptano^.ff dcoffh  proconful  I.  5.  §.  $.fciendum  ff.a& 
e%hibendumj.i.§  .dies,  ff  quis *rdo  in  bouor.pojf  l.$§.fi ' taufa  ff  de 
honor.poffcffX^\cForcatulus}diaI.^o.vb\  cxpiicat^uid  fit  dc  pla- 
no,  vci  Jcuato  vtio,  vtiixl  penul  Cdenaufragiistjrt.  rcmcxpe- 
dirc,  Marantdifyr.  4.  .##9  drcaprincip. 

In  hucautcmcpoditipncjcauiamattcntatommcne^con- 

ftat  cx  ailegatis,*  PtmCilttn.  in  l,  1.  nn,  iq8:  C  dt  Imtontc/)*- 
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tione ,  ar  Ordin.  Ctm.  Imp.par.  5.  tit.  Jt.  §.  £)nnu  fi>£fftt  fofc(}£ 
♦©.Kfccttattentatorum  &cnondiut:usimmorandum,necer»» 
iam  amplc&cnd  i,quaecx  +Autborepr*indiciorum,de  UbeUiexhu 
bitione  cyc.  comnumorata  funt,  pcr  tradita  a  AJaranta.di/fut.^. 
vbimultisauthortat.comprobat ,  fi  fummatimprocedcn- 
dum fit, non  vidcri rccefTum  ab  hac  via,  cxhibendo  iibcllunv, 
cr par.  4.  difiintt  o.  nu.  205.  cum  aliquot  feq. 

Licetautcm  in  caufisattcntatorumproccdatur,fummatim, 
tlcplano,  (ine  hbclli  oblationc,  litiscontcftationc,  vti  dicr.um 
<cll,non  tamcn  pcrhoccaufjc  cognitio  ccDfcturlubIara,idccq-, 
eanon  pra?ccdente,  rcuocatio  non  facicnda  ,  Lancciot.  dcat- 
tentatMjpar.  3.  cap.  ty,  nu.  ft, 

Animaducrtcndum  itaquc,an  rcquifita-adfint. 

Requiriturenimprimo,  t  appellatum  fuifle,  intradccem  \0 
dies,  fcu  tcmpuslegibusdefimtum,  quarefa&acxecutionc, 
intradcccmd!es,fipoi>dcccndiumappcIIctur,gefta,pcndcn- 
tcterminoadappcilandum,  nonrcuocantur,  Lancelott.de  at~ 
tentatis,  capit.  II.  numer.  42.  yb\4Uthorit.  cy  decifion.  hoc  com- 
probat. 

SccuodojintratcmpusappcIIationisfuiu^eattcntatumjha- 
betur.n.  ctiam  ratio  corum,qux,antcappeI!ationcintcrpofi- 
tam,attcntata  funt  perindc,ac  fi  effcnt  a&a,  appcllationc  pcn- 
dcntc,paria  cnim  (unt  cflc  ap  pcllatum  ,  &  cflTc  intra  1  o.  dics,ad 
appdlandumjum  pcndentc termino t deccm  dierum,attcn- 
tata  reuocantur,  cap.  non/blum,  hoctit.  in  6. 

Sed  dubitationis  efTe  poterit ,  quomodo  hoccafu ,  tempus 
•decem  dicrum  computandum  fit. 

Et  quidem  Lancehttus,  d.  limitat.  U.  nu.  13.  exiftimat  fi  quid 
attentcrur,  poftio.dics,  adicfcntcntix,  intra  tamcndcccm 
drts,a  dic  n  oti  tie,non  via  attcntatorum,fcd  via  iniuftitie  reuo- 
cari,  tamcn  cum  hoc  tcmpus  dcccndi;  non  currat ,  mfi  a  tcm- 
porc  fcicntiae,contra  fclata:,dc  qua  rc  copioscdi6tum,m  capj. 
huius  tra&atus,  vidctur  non  tcmpusfcntcntiar,  fed  lcicntwe 
lpc&andum,f4£.7.ffM/5/H,iM^ 
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Hincdcducit  Couarru.  praft.  quttjl.  cap.  nu.  2.  damnatiad 
mortcm  tcftamentum  valcrc,modo  obicrit,co  tcmporc,  quo 
potucrit  appdlarc ,  quod  cum  hoc  tempcrajncnto  intclligcn- 
dum  cxiftimatur,fi  haercs  intri  dcccndium  prouocct ,  Qail,  lib. 
t  de  Pace  publica>  cap.  ylt.  nu.  6. 
£4  Qubpertinctt  quaeftip,  an  dcfunfto  rco,intra  io.clics  prac- 
finitos  appcllationi  criraen  cxtinguatur ,  ctiam  quoad  bono 
rum  confifcationcm  ? 

Etquamuishaecinucftigatio  infrudhiofa  vidcatur,cum  ncc 
appcllationi ,  in  caufa  criminali ,  nec  confifcationi  bonorum 
rcgularitcr  loc,us  fit ,  cx  confuctudincquorundam  iocorum  , 
tamcn  pro  rcfoIutionc,vidcatur  /.  yltima,  Cfipendenteafrpella* 
tione  esc.  esCfi  reus  yelaccufator  ejtc.  1. 2.  §.  z.  eum,  ff  dep<tnishL 
6.fi  quis}  §.  8  hiautem  omneSyff.  de  iniuflo ,  rupto  efc.  I.  Impcvat$~ 
res,  2.  §.fin.  /. $.  §.fin.  deiUo.ff.deboniaeorum.quiantefentintim 
t?c.  I.  ynica,  verl.  qumuis  pendente  appetl.  ef  c.  ff.  fipcndcntcap- 
fcllatione  zfc.  iunclocap.  nonfoium,  in  6.  GuidoPapx,  dcappcUat. 
9iu.  98.  cumfeq.  Vbi  hanc  quseftionem  in  vtramq-  partcm  dc- 
ducit.  Ferrariut,  eod.  tit  lib.  2.  cap.n.Iulius  Clarus7in prafticacri- 
mindli,  quajf.  51.  nu.  12.  quafi.  94  nu.  j.iumfcq. 

Illud  dubitatione  caret,  mortuo  rco,  pcndcnte  appellatio-» 
ne,in  caufisappcllationum,fcrrifententiam  ,propterdamna, 
Codex  Fabr.  lib.  4.  tit.  12.  defin.  1. 

Tertio ,  requiritur ,  caufam ,  appellationis  tcm  pore  in  alio 
ftatu  fuifle,quam  nunc  fit?  Canonifta,  %n  dicl.  cap.  non  foJum,  7.  bot 
tit.  in  6.  Lancelottus,  de  attentatis,  par.  3.  cap.  26.  Tom.  f  .  Sjmph 
telat.ylt.nu.tf. 

1$  J  Secundo ,  confiderandum  t  in  reuocatione  at  tc  n  ta  torum, 
an  ea  caulam  pnncipalcm  concernant,  &  absq^  cius  praeiudi- 
cio  rcfcindi  non  pofIlnt,vtin  fpccic/.  ffi  Cbirograpbis,  §.  1.  ff.de 
«dminifl.  Tutor,  fi  enim  vi&oria  fupcr  attentatisdepcndcata 
caufa  pri  n  ci  pal  i,aut  cidcm  pratiudicium  infcrant ,  rcmedio  at- 
tcntatorum  noo  crit  Jocus,(cd  fcntentia  dcfinitiua,fuper  caufa 
ptincipaji  cxfpcc^an<la^r4,fiac^umfitintcrdidovtipoiTidc- 
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tis,  contra  Titium  contendcntem  fein  pofTciTione  lignandi 
&c.  appcilans  autcm  in  pun&ointroduclaeappcllationis,  li- 
bellum  attcntatorum  offerat,narrando,appclIatos  in  loeo  li- 
tigiofo  arborcs  cxcidifle  &c.  idcoq-,  omnia  rcuocanda  clTc,  no 
auditur,  cum  dccifio  huius  puncti  pendeat  a  caufa principali, 
Lancelottus,de  attentatis,  par.  5.  q.  19  vbi cxemp!o,&  authorita- 
tibus  illuftrat,  cxccptioncm ,  quodattcntatorum  cognitio a 
caufa?  principalis  definitioncpendcat,admitti  ,neq:,  rcuocari 
attcntata  fcd dcmum  in  finc  Iitis,cum  ipfa fcntcntia,  idqj  ob- 
tinct,tam  in  caufis  appcllationum,  quamfimplicisquerclae, 
Gail,  lib.  1.  obf  145-.  146.  pofl  nu.  8.  Tbw.  1.  Sympb.  par.  1.  tit.  4* 
de  conflitut.  pignoration.  nu.  ff.fol.  mibi,  tit.j.de  litigioj* 

poJfefiioney  yoto  l.  Jom.  1  par.  1.  yoto  l.  nu.  1.  cumfeq.fol.  40.  c/. 
yoto  if . 

Idcm  iudicium  cft,  t  fi  attentata  non  pcrtincant  ad  procef- 
fum  caufae,feu  fcparatam  caufam  habcant,  a  caufa  appcllatio- 
nis,  remedium  enim  attcntatorum,non  habet  locum  in  fepa- 
ratis  articulis ,  ab  appcllatione ,  &  non  habentihus  connexita- 
XemtLamelottusfap.  12.  limit.  2.  Cum  enim  intcrpofita  appcl- 
lanone,  ab  vno  articulo  ,  non  inhibeatur  cogmtto  aiiorum , 
quibus  pnorarticuluj  praeiudicar#non  poteft/T.tj.fecundum 
Dd.  fingularis,  viUgcneralitery  § .  hisde pra/entib.  C  deRcbus  Cre- 
ditiiy  non  reuocanturattentata ,  cf  argnm.  cap.  10. ftpereo.ex^. 
hoctit.  ficuti  ncc  rcuocatio  admittitur ,  in  appcilationc  ab  vno 
articulo,  cx connexis,cumalijs,  aquibusnon  poteftprouo- 
cari 

Quarc  prohibita  appcllationc  a  definitiua,  impcrmifla  crit 
ab interlocutoria ,  praeccdente illam ,  nec  a  quolibet  incidcnti 
articuio,  &  confcqucntcr,  rcuocationi  attcntatoruro  non  crit 
locus, fccundm»  Manfredum de  dttentatps^concluf  224.  id  cnnn 
conncxitatem  caufae  impctrare  crcditur,quod  argumcntum,a 
conncxis,non  cft  inrrequensin  iuTcJ.plerumfytf.ff.de  adilitioy 
EdicloyCdp.  translato ,    ext.  de  conflitut. 

Excmplumfeparataeaufeattcntatorum,  acaulaappella- 
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tionis,  vide  Tom.  i.  Symph.par.  i.  tit.  J.  deiixigiofapoffcfj.  Vot.ju 
poflnu.l.cumfeq. 

Tcrtio,  inipiciendum  ,f  an  appcllatio  iudici  infinuatafit» 
Qyamuis  .n.  in  abfentia  ciusdem,ex  ftyIo,intcrpoi1ta  appella- 
tio  fubfiftat/i  tamen  iud*ci,&  pirti,de  eanon  conftct,hnepe- 
rjcdoattcntatorumproccdi  poteft  ad  executioncm,0n/.C4*/». 
Imp  par.  v  tit.  19.  %.penult.  ©0  ft?£l  ?f.  Maranta.par.  6.hoctiu 
nu  402.  Lancclottus^dedttentdtis  ^dppeliationc pettdettte, 
eumfcq.ejr  limit.  \6.  aliasappellansquid  innouansrin  caufam 
Jdefcrt^appelIationisincidit,auxiiiocnim  lcgum  indignuseft, 
qui  dumeasinuocat,contraipfas  committit  ,7.  duxilium,  $7. 
ff.de  Minoribus,  cap.  botm,  23.  cxt.  dccleclion.  cdp.qutd  fruflra ,  14. 
extr.  devfuris,  Mynfingerut,  eentur.  1.  obferuat.  50.  Gail ,  Itfo.pri- 
mo  obferuat.  146.  numero duodecimo.  Vnde  cautcla  cft,vt  pr oba- 
tis  attentatis  non  petatur  reuocatio  attentatorum  ,fcdpro- 
nunciatio  dcfmxappellatioois,hxc,inquam,proccdunt,ii  iu- 
dcx  aut  pars  notitiatnliabucnt  prouocationis  al/as,nccappcl- 
ians  audirctur ,  nec  vt attentata  reuocarcntur  ,  fecundum  lus 
Communc,&ordinationem,  rcportata tamcn  vi&oria,  in 
caufa  principali,  cadem  pcr  viam  lultitiae  rcuocantur,A/yw/J«£. 
cenuz.cbf  8f  cent.  4  obf.44.  Sufficcrcvcro  videtur,iudici  m- 
finuatam,cum  pars  propria  authoruate  nihil  excqui  poflie,  dc 
quarcplcniusfuo  loco. 

Quarto  ftatuitur ,  t  appcllatumpetentemreuocatioritm 
attcntatorum,  ferendumnonciTe,  (i  appellationem  nnpu- 
gnct ,  LdnceUtttti >de dttentatii  ylimitdt.  41.  perregul.  cap.  exeo, 
58  dcR  1.  infexto.  cocnim  ipfo,  quod  quis  impugnetfunda- 
mcntum  fuiiuris ,  illi  videaturtacitercnunciaile ,  cap.  cum  0- 
lim,  t$  infin.  extr.  de  cenfibu*.  Quo  pertinet  /.  8.  §•  meminif- 
fe,jf.  dc  inofficiofo  ufiamen.  leg.  poji  c.  ff.de his  qutcvtindigttit 
orc  leg  quifalfas ,  fextd.  Cod.  ddleg.  Corneltam yde falfis cap. prdi- 
fentium,\t  extr.  de  Teflibus.  cap.  l.  fi Romatiorum ,  difiintl.  19. 

Et  licet  mihiinpraifcntiapropotitumnonfit,  it» hancdc- 
clarationem  inquircrc ,  tamcn  fu(pc£ta  cx  ea  cooildcratione, 

rcddi- 
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redditur,  quod di€tx rcgul.  ex  eo  38  locus  non  fir,fi  quis  necef- 
(itatc  coa&us,a£tum  1  mpugnct,  &  in  foro  receptum  (it,vt  for* 
maha  appcllationum  oppugncntur,Z)fW4jty?tfi,in  verbo  sppcl- 
ktionis  iuftifisatior,  §.  ^.fimalk  tfc.  vidctur,  nccefficatcm  exr 
cufatam  cfTc  deberc. 

Quinto  refcrtur,t  rcuocationem  attcntatorum  non  haberc  199 
locum,fi  confen  fu  partium  attentatum  Clt,cum  pars ,  fi  aiTen- 
fum  accommodct,iure  queri  non  poilit,  nequc  iudex  appcU 
lationis  offendi  cenfeatur ,  ntfi  refpeftu  intercffe  partium,quo 
cefiantc,Ia?(ioms  ratio  non  confideranda ,  vidc  Tom.  5.  Symph. 
reUtion.  if;vcT(,quodautem efc.fol. 90. 

Dcnique,t in  hoc  pundto  attcntatorum  vidchdurn,an  pc-  200 
riculum  armorum  fubu*t,nifi  authoritatem  fuamiudexintcr- 
ponat,  hiccnimcitraomncpcricuiumautvitiumattcnrato- 
rum ,  nonobftantequacunqucpcndcntiaiitis,iudcxincaufa 
proccderc  \aotti\,Panom.  Framtts,  in  cap.  conftitutis  ytf  cap.  >f 
noftram,  ext.  hoc tit.  Menocbius,  remeds Trlt.+ecup. pojfef.  nitm.40.  . 
vbi  probat,  fi  ob  aliquod  lmminens  periculum  ,  attcntatum 
quidfit,id  non  reuocari,  Codex  FabrUnmJib.  1  tit.  10.  defin.  16.  .# 
refcrt,  reuocationi  iocum  non  cfle,  fi  ea  citra  euidcntcm  iniu- 
riamfierinonpoffit. 

Idcm  probandum,tnappcirationemiusimprob«,rcmc-  201 
dio  attentatcrrum  noncrit  locus,  &  infra  decemdicscxcqui> 
poterit,  nam  cum  induei  ius  permittat  executionem,  non  di- 
citurinnouatum,  Mandoftusdeinhibit.  q.  100.  fJcrculanus^deat- 
tcnt&tis,  cap.  f;  htfin.  tr  cdp.  18.  n*.  1$.  &  cap.  JI,  ttu.  i  tff  7.  Ldtu 
€*lot  deattentdtis.  cap.  wnu.  16.  ef  27r 

Quarccum  no  Hjfpcdamriurisdi&io  iudicis  AQv  o.pro- 
hibita  appellatione,in  cafib.  iure,phibitis,non  eft,q>jod  de  co- 
miiTo  pcccatoin  lcgem^autdamnopartis,  &  confcqucurerdc 
rcuoeationejutcntatoru  tra&ctur,  dcquib: copto.ediclu  fu- 
pr3incap.$  huiu$Traaatus,^r4»f  par.6.hoctit.pofttm  407. 

Anautcmiurequid  innouanpollit,cmanata  inhibitione, 
ad  appclJationcmmoratorum,.fcufliuolamappcliatic:ic-n. 

Et 
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Et  funt,  qui  cxiftiment , huiusmodi ,  non  obftantc  inhibU 
tioncdecreta,attentaripoiTe,  cum  ca  vigorcfruftratorixap. 
pcllationis  non  poifk  opcrari  fuum  cffcttum,quia  non  iit  ca- 
oonica,  cap.  nonfolum,  •j.infine^hoctiuin^. 

Contrarium  tamcn  rcccptum,nc  praetcxtuiniuftaMnhibi- 
tionis  pars  grauetur,<5c  ita  (cruari  rcfcrt  L*nctlottu$>de  attcntath, 
limit.  6  nu.  19. 

ZOl      Qi"a  obtincat,  t  in  appcllationc admifla ,  quo  ad  deuolu- 
tioncm,non  autcm  quoad  fufpcnfioncm,  an  praetermittenda 
t  fitrcuocatio  attcntatorumr' 

Aflirmant  Canoniftx,  in  cap.pafloralh ,  Spraterea,  ext.  de  ofji- 
tio  dclcgati,  Couarruuias.pracl.  quafi.  cap.  13.  nu.j.  rcccpta  cnim 
xft  ab  lntcrprctibus  illatio  ,  appcllatio  fufpcndit  iurisdidtio- 
ncm  iudicis  ,aut  opcratureftc&um  fufpeouuum ,  crgo  reuo- 
..canturattcntata,  &ccontra  &c, 

Excmplum  communitcr  huius  rci  adfertur  in  iudicio  pof- 
iirHono,  m  quo  appcllatio  rccipicnda  non  fit,quo  ad  cffciftum 
fufpcnfiuum,fcd  untum  deuolutiuum,  de  qua  rc  m  cap.  3.  di- 
•  ctumeft, 

20}  Idem  iudicium  cffeftatuitur,  t  in  appdlatione  prohibita 
.ab  homine,  vt  puta,cau(a  commiffi,rcmota  appcIIarionc,cu- 
ius  claufulae  vi,  nulla rccipitur  appcllatio  ,  nifi  caufa  exprefTa. 
Bcnderus,  de reuifion.  concl.$6. nu.i^.  vbi hoc  authoritatib.  com- 
probat,  &  ncc  operatureffcclum  fufpcnfiuum,  nifi^dclatum , 
au*  inhibitum  fit,  Canonifla  in  cap,  pafloralis ,  ext.  de  offic.  dclega- 
ti,  UnceUtm ,  de  ummh,  limim.  8  vbi  hoc;  amphat ,  &  dc- 
clarat. 

Pro  coronide,  cxcuticnda  haec  aDd.  frcqucns  cft  agitata 

qu:<ftio. 

204  An  11  appcllanti  obijciatur  t  dcfe&us  notorius  iuris  in  cau- 
fi  principaii,ideoq-,  ipfius  non intcrfit, attcotata  rcuocan,  hic 
cxceptio  admittendafu/ 

20C  vidctur  fuadcn  pciTe  t  fi  dcnon  iurc  pc tenti?  rruoc?t:o- 

nero  attcntatorum  conftct,  rcmcdium  hocnon  iubwrc  locfi, 
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tl  eo ,  quoddarctur  occafio  peccati,  quod  petcns  rcuocatio- 
ncm  fru&us  rci  pcrcipcrct  indebite  eum  ad  carum  reftiturionc 
tcncatur,  Scdolo  pctat  id,quod  moxrcftjtuturus  fit. 

Sccundo ,  cum  attcntata  vcniant  cx  natura  ipfiusappclia- 
tionis,&fintaccciToria,horum  ratio  non  habcnda  cft,  quiain 
caufaprincipali  pctcns  fuccumbat. 

Dcniq^  rcmcdium  attentatorum  non  habcat  !ocum,quo- 
tichi  nulium  intcrcflc  pams  verfatur,  HercuianuSydeattentatii, 
cap.  5.  nu.  9.  Couar.  pracl  quxft.  cap.  23.  nu.  4. 

Vcrum,tcontranum  amplcdcndum  vidctur,fubfcqucnti-  106 
bus  inconfiderationcmadhibitis ,  quodan  defc&us  luris  in 
caufa  principali  appcllanti  obftet,  non  partis,  autiudicis  A 
Qy  o ,  fcd  iudicis  A  d  Qv  £  m  fit  cognofccrc  ,wxta  cap,  con- 
flitutus,  8.  ibidcm  Can$niJ?<e,  ext  defiliis  Presbyterorum. 

Deindc,  fi  colorc  obic&i  defedus  iuris  jpfius  appcllantii 
probarctur,aut  fcrrcrur  h£c  nouatio,facile  iurisdi&io  iudicum 
appcllatioms  cirrumucniri  poftct. 

Ncc  rekrt  fi  dlcatur ;  contrariam  opinioncm  ita  exaudicn- 
dam,fi  notor  c  conftct  de  ndn  iurc  appellaritis,  nam,  cum  in  • 
tcrpofitaappeIIattone,iiidex  AQvo  &c.  def/narcflcincaufa 
iudcx  ipfi  non  incuinbit  cognitio,an,ius  appcllanti  compctat, 
fittt  dcfcclusnotorius.nccne.  # 

Hucacccdar,fpoiiatum  rcftitui,non  obftanrc  quacunq,  cx- 
ccpricnc  dominij,"dcfe£tu5*notonj  citilh  &cc:  l.fiquit  adfcfun- 
dum  zrc.  7.  C.  adi.  /uiia^deVt pubiica,  cap.  5  in  titeris,  ext.  dcre- 
flit.  fpoiiator.  Mznochius,  rcmcd.  vit.rccup.pojfijf num  31.  probat 
c^ceptionctndcfcclus  tituli,agcntiad  rccuperandam  pofTvf- 
fioncm,cx  ofDcio  iudicis,  obijci  non  po/Ic,&  Jttctata  re-joca- 
daeirccxofficioiudicis ,  cumilli vidcatur iniuria  lllata,  late 
Facbineus,  lib.  8.  controu.  iur.  cap.  10.  qua:  quidcm  rcftitutio  non 
intitulo,aut  iurepctcntis,  led  in  odio  Ipoliantis  fundatur, 
cap.  fin.extr.de ordine  cogmtionum.  Iuftiori  cxcaufa  idobtinc- 
bitm  rcmfciio  atte  itatorum,  cum  nequeaut  magis  priuilcgia- 
tum  fii,vt  ita  loquar,quam  remcdium  interdids,cumq-  attcn- 
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tau1  reuocanda  fint  ex  mero  officio  iudtcfs ,  ctiamfi  parsnon 
pcfli»  pcierccorundcm  reuocationcm^ncattcnuntistcmcri- 
ta5ni,.neatimpun:ta .  &contcmptus  ircJicis  piusidpiciatur,. 
quam  I«cfio  iuris  & pji tis,fcu ius  agentis,!  xujuereuocatio at- 
tcntatorum  potiusxaufetur  ex  facto  Sc  cuipj  attentantis,  t 
quumcxaliquoiure ,  quodcohaerctipii,  contraqucminno- 
uatur. 

Vnde  1  icct, de  n on  iure  appcl  Un  tis  conftct,  tarocn  iusillud 
extf  infccum,  quod  ex  fac~to  attentatii  fucrat  cadatum^  rcnu- 
nct,nonenim  lequiriturinreuocationcattcntatorumproba- 
tio  poiTcflionis,aut  tituli  &cf  fcd  folius  mutationis  (Tatus  rci , 
pcndcnteappellationc,  Lancelottus ,  de  attentatii,par.$.  deat- 
tentatorumprobationeynumerotrigefimo.  mcrito rcuocationi  lo-f 
cuscnt,  &  itain  Senatu  Sibaudix  dcfioitum  tiTc  refcrt  Codex 
Fabrianus,  Ub.  \.  tit.  lo.  dcfin.  4.  vbi ait,  rcuocationcm  attenta- 
torum  non  cx  Judi,pcr  cxccptioncm  non  iuris  Sccin  propha- 
nis,quis  ius  reuocandi  attcntata,non  ad  ius  collingatoris  dun- 
taxarpcrtincatTcd  adpublicam  prarcipuc  vtilitatcm,  &  iudi- 
cisipretarn  authonutan,quam  noncontcmnipubliceintcr- 
cft,nccdccuifu  fufceptadcfcrfioniscxcuticntc.i/».  \i.fi  confti- 
terit ttXt.  de accnf&tionib.  cap  8-  conftituitur  ,cxt.  defiliis presbyte- 
yo>'«w.fumptoargumentoacontrario  fenfu,  ratiocnim  huius. 
ccflligi  potcnt  cxcap;  to. quoviam,  extr<  de filiis prcsbyterorum , 
tap.figttificaflt,  4  ext.  dediucrtiis^rmxm^  vcr6,cum  lccundum 
quorundam  declarationcm  proccdant^inbcnchcali.bus,  noo 
autcm  in  prophanis,  Tom.  ^Jymph.par.  1.  t>o:o  nu.  11.  Vi- 
dcatur  hhrculanus ,  dcattcntatis ,  cap.  14  nu.  ip.  Lancelottus,  de 
attentatis  par.  3  q.  \.  cap.  24.  &  27  cr  q  10. 
£t  hxc  de  definitiua  fcntcntia  fuffccerint, 
207  SinautcmtabintcrlocutQria,appcIIabiIitamen,intcrpofi- 
tafitprouo&tio,  tunc  dcmum  rcuocatio  attentatorum  ad- 
mittitur,  cum  appellatio  probata  rcccpta ,  autiuftificatapcr 
probationcm  fucrit,  id  eft,  probctur  vcra  caufa  appcllandi, 
mfidclatum  fit,  &quidcmfimpliciter,  &  non  cumclaufula 

foli- 
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iolita ,  fi  &  in  quantum  &c.  ouoniam, fi  dc  iurc  non  crat dcfe- 
rcndum,non  ccnkturdelatu/n,  Marantajjoctit  par.  6.hoctitul> 
num,iu.  aut n;(i  poft inhibmoncm  fa&a fit innouatio,  d.  cap. 
non folum ,  vbi  Canoniftx>  hoc  titul.  in  6.  quam  canonice  aut  lc- 
gitimecmanatam  debcrc  tlTe  n*atuitur,<<t/>/*.  Rcmana,§.quod 
fi  obijcUttiYyhoctitul.  infcxto  Marant.hoctitul.  par.  6  num.  207. 
Couarruuias^pratl.  qitxft.  cap-.  24, »«.  j.  dc  qua  rc Tupra  di&um 

-cft. 

Principali  tamen  fentcntia,in  cairfa  appcllationis  Iata,attcn- 
tata  relcmduntur  vcl  reuocantur,  Qnonifl^^iu  d.  cxp.non folum^ 
Maranta,hoctit. par.  G.poftnu.  172. 

Ex  hn  ueducitur,  quomodo  intelligcndum fit,  quod  a  qui- 
bjufdam  traditur,innouataantcinhibitioncmnon  rcuocada, 
-fed  ad  dccifionemcaufa:principa!isdiTTercndaefrc,(inimirum 
de  interlocuroria  qiudtio  fit,almd  autem  obtinerc,in  appella- 
cione,a  fcntcn.iidcfinitiua,iurc  intcrpofitajvbiappeliatiofta- 
timab>q,v!laiuibrlcationc  habeteftc&um  fufpcnfiuum  ,ncc 
necclTaria  cft  iuftificatio,aut  exprefllo  caute ,  vt  iurwdidbo  m- 
dins  A  q^v  o  fufpcnfa  cenfeatur,  quae  rcquiruntut,  in  appella- 
tioncyab  intcrlocutoria,vt  fufpenfa  fit  iurifdi£tio,videlicct  cau- 
liccxprclTio,eius  iuftificatio,feuprobatio. 

Ha?c  re£tc  ctiam  tranifcruntur  adappellationcsintcrpofi-  zy, 
tas,  agrauaminecxtraiudiciah,  vt  dcmum  reuocatiom  attcn- 
tatorum  locusfit  probaca  vcracaulaappellandi,  fcu  iuftificau 
appe!latione,^/o^"/«  cap.  nonfiltm  hoctit.  in  6.  Lancelott.  dcat- 
tentatis ,  cap.  12,  limit. 

Quamuis  alijcxiftimcnt  ,  iti  appellationc  extraiudiciali, 
ad  reuocationem  attentatorum  furficcrc,  appeljatum  fuifle 
cxcaufaprobabili  ,  &  vcrifimili, quos  citat  Couarruuias,  pracl* 
qnaft.  cap.  14.  numer.  c.  Qyibus  fuffragari  vidctur  tcx.  in  capit. 
51.  bcna,  extr.  hoc  titul.  in  vcrbis  ,  ex  vcrifimilibui  ,  &  pro- 
biibiltbus  caufis  ,  ad  nos  Ugitimi  tnterpofitas  fuifje  nofcunttti 
Wc. 

Nccad  rcmfaccrcvideturfcqucm  confideratio,?W.«/>  ft 

Ggg    2  proba- 
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probatam  fuiiTe ,  veritatemcaufaeappcllandi,  5cadipfamap-  . 
pclIatioDcmiuftificandam/fatisciTcprobarccxcauia  proba- 
bili  &  verifimili  fuiflc  intcrpofitam ,  non  tamcn  idfuffiocrc,  „ 
ad  reuocationcm  attcnratorum,quiadc  probata  caufa  appcl- 
Ltu  n ii  non  tonftat  9indifAap.  boncc.  c i.  imbSummus  Pon-  . 
200   tifextaddit  rationcmdecifionis,  quia  exprobubilicaufaap- 
pcllationcsintcrpofitarcfo  vidcamur,quo cafu. intvbitioncm  . 
pofledeccmi ,  ftatuitur  cap.  Romana,  $.  §.  quod fi  obijciam  efc* ... 
ey  cap  7.  in fine ,  boc  tit.  in  6.  < 

Vcriustamcn  videtur,  ind.cap.  ^x.bontcmemorU^  idcb  at- 
tcntata  icuocari ,  quia  fpoliato  poiTeiTio  redintcgrandafit,  & 
hoc  mcu.flc  Summum .Pontjficcnx,  etwmanirnaduertitibi- 
dcm  Otiacius.  Licct  alijalitcrfcntiant,cx:ftimantcs  pracccdc- 
rcdcbereinhib;tioncm,quosrcfcrt  Jluthor  pr*iud.Cam.\n  vcr- 
bc>attentata  vcrfic.  attentataquand^efc fol  49. 

Inhacautcmrcuocationc,  cum  appcllatiocxtraiudicialii  , 
fit  tantum  prouocatio  A  caufam,qua?  non  fufpcndat  prartcri- 
ta ,  fcd  tantum  f  tura  rcfpiciat ,  negrauatus  indebite molcftc* 
tur,  Gail}lib.  \. obf.  vlo.  in  fine,  vidcndu.n,vtfolum  illa rcuo- 
centur,quar,eontra  appelbtioncmIcgitimcintcrpofitam,fa-  . 
£ta  funt ,  Marant  hoc  tit.par  6.  nu  401.., 

210  n    VIumb,tvtrobicjvcon(idcranduiii,  an  nouario  facla  Hti  4 

tcrtio,  hic  cnim.ncc  lnhibitio  nccrcmcdiumattcntatorum  „ 
Jocum  habctcontra  tcitium ,  cap.  Romana,  %  fin.  hoctttul  in  6.  ^ 
Canonifta,  &  in  pnniiSjFrancu^  sncap.botia,  hoctit.  Ctf/7,  Itb.x.  it 

Ncc  obftar  cap  ex partc  JL.  7.  ext  detefltbuix  quia  tcrtius  ibi- 
dcn.  hibuit  caufam  aiudireinnouantc,imbctiamfi  in  ca  cau- 
fanonfit,fi  fucccdar,m  rcvitioaffccta,rcuocantur5autfpol!a- 
tus  reftiruitur,  d  cap.  7., quod  fingularc  clTc dcpra  dicant ,  fpo- 
Iiacusenim  etiam  aiudice,  noniurc ,  reftituenduscft,  cootra 
tertium,quia  bcnc  ficium  momcnti  datur  &  cum,ad  qucm  1  cs 
peruen?r;per  notata  ad  cap.  18.  eu.  dc  rcflitut.fpoliaur. 

211  .  Exhisdcducuutjtcuminhibjtiotcniumnonaidcrjappcl- 

latio- 
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lationem,  a  Creditore  aduerfus  mandatorem  inmtutam,non 
obefIe,quo  minus dcbitor  pnncipalis  conueniatur, /.  Creditor, 
6o.jfif»andati,  id  enim  obligationis  djucrfitas  impctrat,  obli- 
gatio  enim  cx  mandato  &  mutuo ,  quae  ell  principahs  obligar 
tio,  diuerfafunt.  . 

Idcm  obtinct  in  fideiufTorc,  /.  reos,  25.  l.fin.  C.  defideiu/forib. 
late  Mindanuslib.  3,  de  continentiacaufit,  cap.  16.  m.  zyv  capiu 
22.  m.  22.  _ 

Maioriscontrouerfiaeeft  janinhibitioinfauoremdebito- 
risprincipalis  emanata,profitfideiufrori  &fit:ontrahunraga- 
tur,huius  rci  oominc  querelam  apud  iudicem  deferrc  poffit. 

Vane  fcntit  Mand^fuisde  inhibitione,  q.  4$,  68,  C  01.  Lance- 
httus.de  attentatisJimst  6  cap.  20.  vbi  rcfcrt,cmanatam  mhi- 
bnionem  principalis,non  prodcfTc  fideiuffori.  . 

In  contrarium  vrgcrc vidctur argumentum /. Sancimus,].§. 
tS  cumantiquitai ,  fin.  C.  de  vfnrii  fjti  indic.  U  U.  C.  dediuerfuRe- 

JcTtptPS.  1 

Deindc ,  quod  i n tcrfir  principalium  ~,  nc  fidciu  ff  ores  moTe- 
ftcntur ,  nam vt textus in l. aduer/ua, 29. ff.de arbitris, dicit, po- 
tcftate  a  rco  pctitur.. : 

Dcnique,quodobligatiofidciufIbmfuindiuidua,  &con- 
ncxa  cum  caufaprincipali ,  quaeconncxitashocimpetrarcvi- 
dctur,  peryulgatam  do&rinam  intcrprcturn,  in  indiuiduis  & 
conncxis^mulca  admitti.quacaliasnon  rccipiantur. 

Hinc  Ttlmannus*  de  Benignii,ob(e.ruaium  refert,  Peptec.  t. 
tbf  9.  Caufa  principah,  quo  ad  ipfum dcbitorem,dcuo!uta ad 
Camcram  lmper.  fi  contra  fideiufTorcs  procedatur  ,  ratio- 
ne  contincntjae caufae,  appcllari  poflc  , quia coram  vno  Iudice 
tractanda.  s 

Quo4di&um  tfupcrius,  contra  tertium,non  habcrclo- 
cum  rcmedium  attcntatorum,* fed  coram  ordmarioconue- 
nicndum ,  Mandofius ,  de inhibit.  q. \i\.  .  Declararur  proccdcrc, 
nifi  impediatur  iurisdidio  mdicis  pppellationis,  aut  tcrtius  ad- 
hacreat  appdlationi ,  Manfred/is  de attentatti ,  conctuj (.  114.  late 

Cgg    3  Lance* 


xu 


♦ 
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Lancctot.de  attcntatis,cap.    de  attcnta:is,atertio,nu.^ W  6*.  Vel 
dcmq-, .  ni(i  tcftius  inniterctur,fefundando>n  lurc  cauUpnn- 
cipali$,a  qua  fuit  prouocatuiri,  Menocbwsjemtd.  ylt.  rccup.pof- 

fiJJ.  nu.  44. 

H!cnonintcmpctliucqucritur,AppclIationciniultarcpCr- 

ta,  t  an  attentata  rcuocanda  llnc? 

Caufam  dubitandi  praebct ,  quod  innouatione  licet ctiam 
ccnfcaturofFcndiiudcxfupcrior,  idtamcn  nonaliterinteUi- 
gatur ,  nifi  refpe&u  intcrciTc  partis ,  cui us  cum  nihil  interfit, 
reperta,aut  pronunciata  cius  iniufta  appcllatione,hoc  in  con  - 
fiderationemvcnircnondebcre,  Couarruuias pratl.  quxjl.tap. 

l^antenu.^. 

Quibusrefpondcnt,appellationenulIa,dclerta,rcuocatio- 
niattentatorum  locum  uon  ciTe,  Lancclot.  limit  p.  pcrtotam, 
Wcap.  xvampliat.  W  CregoriusTholofin.  Itb.vmuerfi  iurismeth 
parua,  lib.  I.  cap  fin.  circafinem. 

Contrarium  tamcn  diccndum  vidctur,etiam  iniulh  appel- 
lationc  rcpcrta,attcntata  rcuocanda  eflc,non  cnim  iolius  col- 
litiganti*  fauor  inducit  attcntatorum  reuocationem  ,  fed  pu- 
blica  vtilitas,fprcta  iudicis,ad  qucm,cognitio  rci  fpc&abat^u- 
thoritas,quamvindicaripubliceintcrcft,nc:refert,nihihntcr- 

c0e  attcntati,  nam  nc  impunc  contcmpta  vidcatur  authontai 
iudici$,nihilominus  reuocanda funt,  cumcxpedfismaximeG 
qusefaaxfmt,  & ita dcfinitum refcrt  CodexFabr.lib.i.tit.io. , 
defin.  1,  huc  rcfcrripoiTunt,quzhocf4/>.  nu.  zc6  diaatunt. 

Dc  hac  matena,plura  fcnbere  (uperfedccquod  Lancelctttd, 
in  fuo  trattatu.deattentatis,  accuratc  camperfccutusfit,  Vndc 
lcaorcmctiam  codem  breuiratis  caufa  reijcio,  exemplo 
ScauoU,  LcgumclaniTi  ni&ccmnmnVatis,  qucm/^/m/* 
Maximusjib.&cap.  xympnncip.  rcfcrt,  quottcscunquedeiu- 
rc  prrduterio  conlulebatur ,  ad  Fnriun  ejt  Ufellium,  quii 
hui  fcicntia-dcdiucrant,confultorcsrcie4iIIt,abhiiJidncgo- 
tiumaptius  cxplicari  poffcconJitcndo,  qui  quotidiano  eius 

vfucallcbant  &c.  , 

Ad 
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Adofficia  iudicisdnpcllationu  rcdcamus,  ad  cuius  cruarto- 
pcrtinct,  anjmaducrtcrc,  nc  appeilantes  bcncficio  a  Lcgc  con- 
cciTo,appcI{ationis  abutantur,  ne  indc  iniuriarum  occafio  na-' 
fcatur,vndc  iura  nafci  dcbc3intyl.me»Mnerint)C.ynde  >*,Cum  .n. 
plericj;  coconlilio  prouoccnt,  strci  laboribusfra£ti;fumpti- 
bus  cxhjufti,tedio  vi£ti,liti  ccderc,vel  importunitatcm  a&oru 
rcdimcrc  cogantur, vt  huic malitiae  occurratur,  &  via prxicin- ! 
«iatur,  e re  partium  erit ,  vt roram  primo iudicc  caufa accuratc 
infti  uatur ,  &  iura  fcu  merita  caufa-  plenc  dcducantur ,  quo  fa- 
&o,fi  alterutcrliriganrium  a  feutcntialata  prouocct ,  iudeX' 
appcllationislibellum  cxhibitum,cum  a&isprioris  inftantiar 
conferat,an  (it  mcra  rcpetitio  priorum  ,*t  tunc  rciccto  hbcllo 
caulam  pro  concIufaacccptet,committendumcnim  non  cft," 
vtappellationisbencficio  miquitatiarccndccomparato,caufa 
in  infinitum  extrahatur, pcr repetitioncm  a&orum , /  implfo  - 
rrj»,  39  §.ittrefutatorhs}  ibidcm  B.ildns  &  Dd  C.  boctit  Ordin, 

tkmJmp  par.  3  th  3?.§\^oafcroI><t?mc(tcr majfcn ic.Gaii, 

lib.  i.  obf.  128.  de  qua  redidum.  circa finem  cap.  1.  buius  Tracla 
tus,  &  cap.  ylt.  vbi  de  orficio  appellati  cgimus. 

Porrb,  tquamuis  grauaminaeadcmcumarticulisprioris 
inftantkcadmittenda  non  fint,fi  tatncn  aci  vltcrioremp  oba- 
tionem,veI  pIcniusprobanduvn,ippciians  (eoftcrat,)puuspe- 
titiononiniuftacenfenda,/.  eos  6  §.\.  C.hoctit.  l.pcrbanc,^  in 
fine,  C.  detempor.  appeQat.  Ordiuatio  Camer.  Imp.par.  3.  uu  35- 

"jmfallabcvic  in  vcrbis,^otri)ae|ang/fotnvorj^fr  ^sn- 

flciMi  IC.  Sitamcnludexanimaduertat,  hanccaurclam,qua 
pnorum  articulorum  admilTiorccipitur,  ftjdio  Sc  caula  pro- 
tciandae  litiscxcogitatam,auudeam  dccurfum,appcllintcm 
pccnifubiugabit. 

Quintb,t  ofticio  Iudicis  incumbir,vtconfidcret,an  nullita- 
tcs  in  primo  iudicio  commiuVfint,  quatrnusautem  rcddacur 
iudicium  nulium,  videreelr  plene.ipud  Marantam.part.  4  di- 
flwft.  16.  es1  Vantium  infnotrattatu,  denulliutib.  c?c.  ui  fumma 
fcntctia  dici potcftnuIla,vd  rationc  iurudicltonu;pcifon2iu? 
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loci,caufx,  ordinis  iudiciarij  &c.  nullitatcs  itaque,  in  priori  iu- 
dicio  com  m  i  fTae ,  confidePandx  vcniunt ,  quia  nullitas  fcmpcr 
tacitcincftappcllationi ,  t  &cx  vhpfiusvcrbi  inclufa  ccnfctur, 
licct  non  cxprimatur,  Iquttddm  mulicry  41.  ff  fdmilia;erci/cunda9 
Lfin.ff.  deiure  patrondwj.fiiiquem,  4.  C  dcliberaUcaufa,  HlQC 
Bdldui,  in  l.pdclumtdUy§.  qui  prouocduit  tSc.  ff.de  pacli* ,  dicit, 
nullitatcm  inappc  llationis  vcntre  claudi,1dcpquc  etiam  nulla 
facta  mcntionc  nulhtatis.ca  cx  officio  attendi  dcbet,  Mynfmg. 
ccnt.  I  obf.  20'iccnt.  z.  obf.jj. nu.  6.  Gail,  lib.  I.  obfyj.  nu.  6.  cs1 
§bfi2j.  nu.  z. 

Qiiodeb  producitur ,  vtiudcxcxofficio ,  nullitatisexcc- 
ptioncm,  in  ipfa  cxccutioneopponcre,&  pctentem  cxecuno- 
ncm  rei  jcerc,  modo  (it  euidens,&  ex  actis  notoria  \  &  dc  fa&o 
fupplcrc  po  ffir,cum  inijs/queiudici  ex  a£tis  conftant,ci  noto- 
ria  dicantur,ideoque  dc  fa£to  fupplcre  pofCit.per  dUcgdtd  J Ru- 
Unto,  de  Commijfdriisypdr.  \  lib.  19.  dc  remcd.  conferudnd%  cap.  17. 
nu.  3. 

1  JQuod  vcr6  iudcx  appcllationisdc  nullitatc  &c.  eognofcere 
poffit ,  &  dcbcat,  extra  pugnam  eft  ,'rcccpta  cnim  eft  Dd.fcn  - 
tcntia^ppeiiatiqncm  deuolucrcarticulum  appellationis  nul  • 
litatis,  ciusque  deri(ioncm,item  ncgotium-principale,  &  ciut 
cognitiofjcm ,  cumacceflbrijs,  ita,  vtdc  hisomriibusad  iudi- 
ccm  appcllationis  dcfcratur  iurisdi&io  >&  ipfccognofccrc  & 
dccidcrc  debeat,  (hicnim funtcffe&usappellationis,  quos 
Dd  vocantcffcdhitdeuolutioms,  vidclicet,  caufamadfupc- 
rtorcm  dcuolui)r4^.  dile&hrff.  cdp.  f+.folicitudinem}cxt hoctit. 
vbi  non  tantum  dccxcommunicationc ,  fed  ctiamdc iniuria 
&  iniquitatcadmifla,in  caufa  principali,cognitio  dcfcrtm  Jati 
Tom.  ^Sympb.pdr.  i.voto,  u  nu.  6\.  cf  voto  i<. nu.  8c*.  cumfeq. 
idq-,  maximeprocedit,cum  nulliras  vnacum  appcllationcin 
iudiciumdeducitur,  quod  confultum  cft,  ad  impedicndam 
exccutioncm  ,  quam  cumulationem  nullitatis  &  iniquitatis 
faciendam  eflc  dilponitur,  Ordinat.  Cam.  Imp  par.  3.  tit. 34.  c/r- 
ea  princip. 

Quarc 
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Quare,fit  iudcxappellationiseam  deprehcndat)Partc  ctia 
nonpetentc,  &  I«enon  contclhta,  fapc-rnullitatc  notoria 
pronunciarc  dcbet,  Ordmat.d.  loco  §.  *Qn*  foU  atfo/  It  verfiV 
tf  *  tom  tSmil  /  H.  Mynfing.  ttnt\  I.  obf:  20.  vbi  rcfcrt,  aliquo- 
ticsitamCamcraImp;obicruatumfuiflc,c^fc«.  '4  obf.  6* 
>bt  num.  f,  ait,  li  fupcr  dcuo!utione,aut  dcfcrtionc  Gt  conclu- 
ium,  aur  ctiam  antcqu^  de  appellationis  dcuolutionc  cogno- 
lcat , u  cx adis pnonbusdc  nullitate  notcna  conftet,  tunclu- 
pcrca,  etuml>tenoncontelhra,pronunciari,  Gaii,  lib.  ).  obf. 
y7.num.-6.  cumfeq.  nc  in  cxccurionc  opponatur,  &  ira  confi- 
ckratum  inquadam  ca ufarefcrt,^»^,^.  ytib.  8.  dt  pro- 
CeJ/  tud :  tntcrrog  j  Cdp.  h6  num  \. 

^  Qiiodadeovcrumpuunt  Intcrpretcs,vrfifcntcnt!a(itipto 
lurcnulUnonpollitrcformanpcriudiccmappellationii^ccl 
tanrumdebcitpronunciarinuIJa,  Bartbol.  in  l  fivt  propeni*, 
Cod  quo.-nodo  urquandoiudcx,  Suhardus ,  inl  1.  Cod.  defentent. 
exbnuuuiorecttdnd  numer.y  Mynfmg  ctnt  i.ob/er.iy  faluota- 
iwcn  iurc  itcrum  agftidi,^:  cumdikmMiglojf.  Ubbas  ext.  ic 
emption.v  vcnd.  Marantapar.  5.  tit.  v 'omniafiunt  durantcefc. 
nu.^i.  Vndc,  ante  omnia  mquircndum  ,  cuiusfit  iumdiftio, 
cum  primum,  &  pnrcipuum  fundamcntum  cuiushbct  iudicij 
(it>/.$  Cdeturaditl  ne,inanibus  litisfumptibus.fitigatorcj  ve- 
xentur,  &  labtfadcturrerum Judicatarumauihoritas,  fipoft 

vanos!udicipnfr2aus,Iatamsq-fcntcntiamapparear,dccaufa 
pcrpcram  cognitum  ab  eo.cuius iurisdi&io  non  fuit. 

Porerit  tamcn  iud*x  tappellationis,ettamfi  vidcat  fcntcntia 
nullam,  fupcr  ciufdem  iniquitate  pronunciarc,  ad  confcruan - 
dum  honorcm  iudicu  ,qui  nullitcr  proceflcrunr,^  itaobfer 
uarumfu.lle,  refert  Mynjmg.cm^.obf.yt.  idcmq;  obtinct  ll 
partim  nulla,  partim  imqua  fit  /cntcntia,  vt  fufficiacdiccre, 
Oialeiudicarum,  Mindanuijib  j;  cap  u.rtu .  tf. 

Qjod  autern  tdi&uw  cft,nuliitacum  lubendam  cffc  ratio- 
rcm  Hnguljiit.rdccbrarur^on^rcdcrcinC^iiftorio  Sum/ 
miPrincjpis  ,  vbi  nuliiuccs  uucum  rcfpicicmes  procvflum 
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pofitiuum ,  &  non naturalcm,  in  confidcrationcm  non  vcni- 
unt ,  duplex  cnim  rcfcrtur  nulhtas ,  vna  procelTus,  G  uc  ordinis 
iudiciarij,  q  u  x  ctiam  nullitas  luris  Ciuihs  dicitur ,  altcra.  iuris 
naturalis,  lila,  ncquc  partium  iura,  ncq^  caufarum  mcrita  con« 
ccrnit,fcdtantumfiguram,  folcnnitatcmquxiudiciorum  rc- 
(picit,  &quiacoram  Pnncipc  magis  vcritas,  quamritusiudi- 
ciorum  confidcrari  &  attendi  dcbcat,acquum  cft;vt  pofthabi- 
tis  huiusmodi  nullitatibus,caufa  dccidatur,  quam,  dum  dc  ijs  • 
diiputatur,  ca  prorclctur,  §.  ylt.  ittftim  deeueption.infinejun~ 

2io  tla Lfi fidciuffor,  1 29. §.  quadam ff.  mandati ,  vbi  ait  I.  C.  dc api- 
cibus  iurisnoncongrucrcdifputarcdicuDturautcmidquod  - 
vcritatcmjfubftantiamncgot^quodagiturjnon  tangit,fcdri-: 
gorem  potius,  fcu  folcnnitatcm  quandam  iuris.relpicit.fed  dc 
hoctantum,debitorquisfit>necnc,  ncc  imputandum  fide- 
iiifibri,quod  non  traxcrit  negotium  oppofita  cxccptionc  mo-.. 
ratoria&c.  Vbiobiteranimaducrtedum,quod/w^.§.f«^w#^ 
4.vocatur5apiccsiurh,intcrdum  fimpiiciterratiodicitur,vtia 
/.  I .  §.fi  **go>ff. fi /><trs  hccrcd  petaturj.  pcnult.  iuria  ratio}  ff.de  md* 
wanumifi  l.  qui  quadraginta^  88.  §.  I.  ff.  adUgcm  Falcidiam,  L 13. 
§.ytt./J  dcflipulat  fcruorum.  Sarpc  etiam  vocaturratiodifpu- 
tandi,  /  ita Vulneratus:  fb ff.  ad L.  JLquiliam ,  intcrdum  fubtili* 
tas  ac  rigor  iuris,  /.  24.  gcner&liter,  §.  1.  fi quis  ff.  defidecommijfl 
libcrtat.  l.penult.  C  de  iure  dotium ,  ahas  ius  fubtilc,  ius  mcrum, 
mera  ratio  fubtilis,ftrifta  ratio,  /.  tf.ff.  deadmin,  Tut.  L  22.  §.fi. 
bi.ff.mandatij.i.^.io.  *tcufitioncm,ff.adS.CTiirpill'tan%L  j. 
§. l.ff.  deadimend.  legat.  vulgo  autcm,  ms  ftri&um* 

2£l      Vtigituriurisratio,  tattcndinondcbcatincontradtibus, „ 
&  iuris  nimiaefubtilitatcs  fcrupulofitatcsue,  Cuiacius,  lib.i?. 
ttb/L}.  fi  asquitatis  ratio  aliud  fuadcat,iuftion  cx  caufa,id  in  iu~  - 
dicijs  fauorc  litium  cxpcdiendarum  ,  fibi  locum  vindicabir,  _ 
cum  conducat  Rcipublica,  &  partibus,  uc  litcs  in  infinitum 
cxtrahantur,&  iudiccm,fi  vidcat,  iudicium  deficcrc,  ex  dcfectu 
ahcuiusfolennitatis,  cxofficio  fuppIcredcberc,cumhocpar- 
txum  vtUitatcoi,  cVauorcmconccrnat,  tap.finem9<txt.  dedo/d-. 
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er  contumacia.  Ex  Panormitano ,  in  cap.  caufam,  ext.  de  re  iudicat. 
tradit  Gail  lib.  1  obf.^z.  nu.  f.  hancque  do&rinam  approbat 
Qrdinatio  \  Cam.  Imp.par,  3.  tit.  $4.  vbi  Itatuitur ,  ncg!ec.ts  hu-  212 
iusmodi  nullitatibus,in  caufa  principali  pronuncian,  quid  iu- 
ris  fit  Gail,  d.  0bf.4z.W71).  cumfeq.  Mynfing.  centur.  t  obfcr.  17. 
tent.  4.  obf.6l  cent.  f.  obf^.  Rulanm  de  Commijfltr.  par.  $  hb. 
$.  deremed.  conferu.  cap.  )j.  nu.  1.  vbi  ait,ita  quotidie  in  Camc- 
ra  Impcriali  obferuari}cW/£.  8.  deprocejf  iud.  interr.  cap.  ic  nu} 
7.  Tom.  I.  Sympb.par.  z-  tit.  \  j.1?Bto  c.  num.  4  cttmfeq.  Tom.  2. 
par.  z.  voto  41.  nu.  18. 19.  ef  iz.  cumfeq.  ts  yoto  47.  num  7.  cum 
feq.  GrauauSy  adGail,  Ub.  I.  cond.  41.  multis  authorit.  &  dcci- 
fion.-comprobat,  iudicemappellationispoiTeconfirrnare,  vc! 
tcformareprioremfentcntiam,inpartc,  velintoto,  quoad 
merita&ncgotium  principalc,  non  attentanullitateproccf- 
fus,  licct  cx  mcnte  aliorum  fublato  pnuj  vitio  pronunciatio- 
nis  prior  fententia  confirmari  polTit,vt  fententiadic  fcriato  la-; 
ta,omnin6exappclIatione  refcmdcnda  lit,  Codex  FabrianM, 
tib.  x.  tit.  ti.  dcfinit.  I. 

Ex  fupenonbusdeduciturJicctlitisconteftationcomiiTa, 
iudicium  nullius  rnomcnti  fit, cap.vnico, ext. delitisconteflatid- 
ne,  cap.  accedens,  §.cum  igitur,  ext.  vtlitc'non  contejlata&c.  cum 
cafitlapiwngularis»  vtcum  Dd.  loquar,  &  fundamcntumiu- 
dicij,  Mynfing*  cent\  obf  74  G.iil.  lib.x.  obfj^.  tamen  inCon- 
fiftorio  Summi  Pnncipis ,  quale  eftCameralmperialis&c. 
mododcprincipihscaufaE  mcntisconftct,  ciufdcm  omiflio 
non  vitiat  procclfum,  Gail  d  loco. 

An  autem  h*c  htis  contefbtio  t  in  primo  iudicio  intcrpo-  22J 
fita,infcquentirepctidcbcat,  non  vsqucquaq^  conucnitintcr 
intcrprctcs. 

Etenim  Mynftng.  cent.  1.  obf.i.  ey  obf.  58.  zycent  4  obfcr.  66. 
Gailjtb.  i.obf.  76  ilatuunt,  rcguIantereffecTum  litis  contc- 
ftationis,  ln  pmminlb.ntia ,  ad  caufam  appellationis  extcn- 
di ,  authoritatc  /  fin.  J.  illnd,  vbi  Dd.  Cod.  de  tempor.  appdl.  cap. 
pertHM,)$  ext.boctit. 

Hhh    z  Vcrum 
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Vcrum,hi  tcxtus  conccpti  funt,  in  cafum  akcrutrius  partii 
abfcntix,  idccq-,  caukagi  potcft  ucvcytpu  r,  &  no  cognitiona- 
Jitcr,  min  l  fiu.il.  ff  adS.  C  Trebelliamtm,  in  l.  4  fiaccu/atoribus, 
C  ii  accufation.  I.  3.  Cdcqnafiion.  non  opus  cft  litis  contcltatio- 
ncCanoniftie  ind  cap  />cr*«<#,quodapprobauit  Ordin^Cam.Imp* 
Raiisbonx  coultituta,  Anno  15-07.  §.  3*  llt/  Qfr  foll  atfC^  t&gft* 

Itirtn  ?r. /*>/.- «?.  &  §.  fofcfci  e/  u>iV  gftmft  :c  M  «^»,  80. 

Ah)  diltin&ionc  rcmpoiTecxpcdiricxilnmant,  vtintcrfit 
intcrappcl!ationcm,alcntcntiadcfinitrua,&intcrIocutoria, 
vt  hiccontcihtiojitii  ncccflaria  nafu,  cap.interpofitajo.§.fin* 
ext.  boctit.  'llic  aut abjt] j  prscuia  htii  contcllationc,ad  dcfiniti- 
uattijpccdi  nan  poiTc.c./cr tuas.fitext.hot  tit.  Supto argumeto 
a  contrario  fcnfu.  Vidcatur  Couar.  in  cap.  Raynaldus,  $  1.  »*.  ik 

Qti^m  fcntcntiam  approbatam i« Ordin.Cam./mp.par  3.  lit^ 
3*4  32  $.^Ortt>t*rl);r 3p^Uat2C.t  coiligi  v*dctur>vbi  .n.tbtui- 
tur^iappcllatumidcfimtiua,  ^pduccRdumcikfummariu  li- 
bcjlum,vcl  artici:Iatum>ctfi  appcllatus  contra  fo;  nuha  appci* 
Jationisnihil  opponat,  htcmcontefteturvgeneraiij  aut  regu- 
la  cfLin  quibu>  oiutls  hbeHoopusfit,in  ijsdcliriscxmtcftatio- 
ncm  requiri.Communitcr  Ca>umiftajncap.  quoniam frequcnter 
<fc.ext  vt littmn C9ntcftat4<y4»  vndc  cuabinterlocutoriajoco 
Iibclh,  lnfrrumentum  appcllaiiofi^rcpctcndu,  ncc  iibcilandu 
concedaur,  &Joco conduiloBisJibcIh  fubijcicndabrcuis  pc- 
titio,bcne  iudicatu,maIcappcILatu,  Ord.CankJmp.par  $.w>$i.$. 
33?oafar  uon «ncr x.  ccnfcqucns vidctur,ncditiscontcita- 
tiot;c  nccciTariamciTe,cum  ncchbclli  oblationc  cpustft.  Vi- 
dcatur  Cifnerus.ad  Ord  Camlmp.  par.  3  tk.  ^v^Audor  praiud 
mer.  in  vcrbo  iitiscontcftatio.sxd.  litii  conteftatityfol.  i8t. 
2tc  HincT  rcfcrturcxftyloCam*  Irnp.  con  Jufioncm  fa&aai, 
hmcontcftatior.c  omiiT4,r»fctndi>&  partib.  htiscotcftationc 
iniung; ,  ctu.nlicau! ;  !ir  fummaria,hcet.n.  caufx fummanx 
io  ci  initatcs ciusmodinc  tc^uirlt^Mynfing  cent  5  obfjo  tamc 
hoc  verum  eile.quidam  arbitrantur,  (i  coftitutione  frincipif* 
ftatuto,autaudioautcJc.guiuchfpoqaWjaut.cgmniittafur 
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caufa  cxpedicnda,  Giifyn.in  i.i.  »#.ci.  cumfeq.Cdelitisconteftat*. 
ahas,ncdum  in  ordinarijsjed  ctiam  Iuminanjs,litis  contcfta- 
llODC cxlgi,  Barthol  inl.\.%.hocautem ,ff.  dedamno  it;fccIo,vbi  air, 
in  omnicaufa,in  qua  fpcratur,fcntcnciam  fequi,necciTariacfle> . 
licis  conrcftatione,Jicetcau(a  fit  lhmmzmJ.Tigniy.^.^.fi  quti 
non,§.idem/cribit}6.  Uulianus,  9.  §. proinde,  6.ff.  ad*xh;bendum> 
Tom.^.Symph  par.i.yot.  jx*  n.\h  Hfs^adn.  26. aunclo  n.66  cnfcq, 

Quod  di&um  cft,nullitatcj  commiflas  non  conhdtrandas. 

Dcdaraturnon  proccdercpnmo,tfiaddutt*nulhtatepir-  £22*  ■ 
ti,in  caufa  principah,damnumirreparabilemferatur. 

Sccundo,(i  tam  manifcftanuliitas  cluceat,quae  in  caufaap-' 
pcllationis  iuftiflcariaut  fanari  non  poflit,  OrdinatXamer.lmpm 
VVorm.  Unnotf2l.tif.  4DtC  ttuUitCt  btrtytcnt  infin.foL  Il3, 

teOrdin.Unno  iffy  tit.  ^tiau&wapvctlationit^.  fim* 
rtrrbfr  Tl\tfyi$Mtfyilbm  u.fol.  174.  Ordinat.  par.t^.  th.\^ 

Myttfmg.  cent.  c  obfipf.  Tom.i.  Sympb.par.  w.tit.  S.voto  10.  nu. 
23  cum  feq.  ade6,vt iudcx  (entcntiam  nullam  cx  dercccu  inla- 
Dabili  conrirmarcnon  podit,  tjuia  nullitas  haecin  fecundain- 
ftantia  rcmanct,&influit  in  fccundam  fcntcntiam^Cr^^^ 
Gatlconcluf.  127.  nu.  5. : 

Tcrtia  dcclaracio  cft>  t  ficxaduftatuscaufar  percipinopot  21J 
CitiGailJib.  1.  obf.^inu.y.  hoccnim  cafu,cx  oflicio  fupci  nul- 
litatc  pronunciatur,&  partibus  iniungicur,vc  in  pnncipali  cau- 
fa  dc  nouo  procedant,  Mynfing;  d.xent  $9.  jLuthor  pr&ind.Ctm* 
in  vcrbo,  mUita^^cvi.  in  Cam.foi.  itf*  ira,vt  a&a  priorii  inftan- 
tiae,tanquam  defe&aofa  &  nuIIa(probatonjs  camen  rcfcrua- 
tis)caflcntur,  &partcsad  agcndumincaufa  principaliadmit- 
tantur,  Afynfwg  cent.  2.  obfi  2$.  Rukntus,par. 3 .  de  CommiJJ.  lib.  . 
$.de  remed.  conferu.  cap.  17  num. 7.  vblformulam  &  dccfCtum,  - 
knrcntia?,in  hancrcm  adfcrt. 

Quartadcc!aratioefttfinuIIitasdepr«hcndatur,cx dcfc&u  22* " 
iurisdiftionis^quamuis  cnim in  Ordinatione  esrc.  par.  3.  tit.  $4. 
cxccptioncs  fupra  allcgatse,  rcgulam  confirmarc  vidcantur,ta- 
wcn  nullkwjtxdcfcauiurisdidionisproccJens,  nulh  lc^e, 
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aut  ftatuto  ccnfetur  fublata ,  Gail ,  Ub.  i  .obfer.  41  nu.  8.  Myn- 
fing. cent.  4.      63.  w«.  4«  nccclTanb  emm  fuper  nulhtatc  pro- 
nunciandum,nec  fcntentia  contirmari  potcrit ,  vidcatur  Tom. 
1.  Sympb.par.i.tit.&VQtOyi.  (umfeq.nu.  IL  llefh  iol 
cum  feq. 

DiHcDtire  tamcn  vidctur  Grxuccui,  ad Gail.concluf.  42.  vbi 
rcfert ,  fcntcntiam  quantumuis  nullam  cx  dcfe&u  iurisdi&io- 
nis,confi rmari  polTe,fi  dc  bono  iurc  cx  a&is  conftct,quod  co- 
fiderationcfcqucnti  amplc&endum  vidctur,  fienim  conftct, 
iudiccmappcllatioois,  autnulhtatis,nullam  omnino  iurisdi- 
ftioncm  habcre  in  caufa,  puta,  laicum  in  caufa  merc  fpiritua- 
ii  pronunciaffe,  etiamfi  dc  bono  iure ,  in  caufa  principali  con- 
ftet ,  fcntcntiam  confirmari  non  poflc ,  a  iudicc  appcllationis 
ftatuendum  videtur,  fcdcxofficio  fupcr  nullitatcpronuoria- 
dum,  &  non  fupcr  cau(a  principali,  &  caufa  coram  ordinario 
iudicc,  deintegrotra&anda,  quia  haecnullitasinfanabilisfit, 
quse  fupplcri  non  poffit,  qub  pcrtinet  Ordinat.  Cam.  lmp.par. 

tit.  34.  §.  vOitD  foH  a(fo/  §.  <£*  tvae  Dann/  Mynfing.ctnt.  f.&fi 

$ynu.  4.  Codex  Fabr.  lib.  3.  tit.  il.  defin.  10. 

Sinautcmiudcxappcllationis  ,  velnullitatis,perappclla- 
tionem ,  haberenliquam  lurisdi&ioncm ,  Iicct ,  in  pnma  in- 
ftantia ,  caufa  apud  cundcm  agitari  non  poflct,  fauorc  litium 
cxpcdicndarum ,  priorcm  confirman  pofTc ,  aequum  vidctur, 
l)ificaufanulIitatis,inkcundainftantia,non  cefTct* 

Quae di£ta funt ,  dc  fcntcntia  iudicutn  transfcrri  pofTunt ad 
fcntentiasarbitrorum  , vt  &hic,  fupcrnullitatc5cxdcfe&uiu- 
risdi£bonis,pronunciandum,  Kalantm,  de  Commijfpar.  3  lib.S. 
de proceff.  iud.  interr.  cap.  2.  pofl  nu.  28  vbi  hoc  aliquct  pi  am- 
dicijsconfirmat. 

Exemplumautcmdcfc&usiurisdi&ioniscft,  fiquis  iudex 
pronuncict,  vt  talis,  fi talis  non  fit  ,fenteotia  cft  nulla  Dd  ad  l. 
fi percrrorem  ff  de iurisdielione}modo cum  crrorc  -ud  ( otur- 
ratquoq-,crror  partium  l.i.  conccfiionc  §A.\a(.froit:de  fj  dc  iu- 
W*>/'n,»bidcm  Fulgo/.Bald  &  AngcU  dcquarclau«/«.i.i[v  fhm 
•   (ar.  2. tk. 8.  yoto  1  pcrtou  Aacm 


Digitized  by  Google 


DE  EFFECTV  APPELLAT.  &t.  431 

Idemtobtinerecreditur,  fi  kirisdi&io  iudicis ,  obiectionc  2Xy 
incompctentic:  in  dubium  vocata:particulari  defjnitionc,nori 
dccidatur,  lcdad  vltcrioraprocedatur,  fcntcntianulhusmo- 
menti  fit,fed  ncceiTano  pronunciatio  requiratur, 

Qua?  in  quemone,tamen  communiter  id  procedcrc  exifti- 
matur,  inilloiudice>cuiusiurisdi&io  funditusnullafit,  non 
autem  fi  per  exccptionem  tantum  clidi  pofllc ,  hxhTom.u 
Symph.  par.  2.  tit.  8.  voto,  2.  nu.  \62-  cum  feq.  Tom.  4.  par.  1.  vo^ 
ta,  \9.t1u.  61.  cumaliquotfcq.  Autfiexccptio  diIatoriafic,& 
qus  impediat  Iitis  ingrciTum,eam  iurc  reic£tam  intelligi,iudi- 
ce  proccdcntc  ad  vltcriora  ,  Codex  Fabriantts.  lib  8.  %iu  Vy  defin. 
2^  vbi  ita  in  Senatu  Sabaudiae  definitum  rcfcrt ,  videatur -fl/e- 
nochius,lib.  2.  pra/hmpt. prafumpt.  64.  vbi  ad  longum  exami-. 
nat,  quatcnusexceptio  oppofitaprafumaturaiudice,reiecta, 
proccdendoadvkcriora,  Gilken.ini.  Ltftt.ii.xZ.cfi;.  fupraal- 
legatam  difhn&ioncm  impugnandi,  occafionem  quxrit  ,C.  dt 
ordine  iudiciorum. 

Exhis  itadifpofitis,  t  colligitur,  quatcnus  iudexappella-  130 
tionis,negle£tis  nullitatibus,  fi  dc  meritis  caufac  conftet,  fuper 
fentcnciae  iniquitatc,  fcntentiam  ferrc  debcat,  qua  rationc 
autem  pronunciandum ,  fi  in  prima  inllantia  recte,  in  fecunda 
nuUiterfitproccfTum ,  aniudcx  tcrtiae  inltantix,  fuper  caufo 
principah,cognofcercpofIjt,JEtquidemdciurc  communi,vt 
dictum  cft,  (uper  nullitate  proximaefcntentiaepronuncian-  - 
dum  ci1et,tamcn  cumcxtrarccitatoscafusnuIIitatis,in  confi- 
ftorio  SummiPrincipis,  fupercaufa  prtncipalicognofci  pof- 
fit,dubium  non  eft,  quiniunsdidlioiudicisappcllationisfun-  - 
datafit,formu!am  pronunciandi,  inhoccafu,vide  Tom.iSym- 
phor.  par.  l.Vot.  z..in fine,  Author pr&iud.  Gtm,  in  \  tiho fenten- 
tia,  vcrf.  ibitametfi,fol.  313.  RulantM,par.  xJib.  8.  de  Procejf.iud. 
interr.  cap.  16. ;/.  z.  vbiprciudicijscoflfirmar,nuIlitatumcom- 
mifTarum,in  primainftantia,rationemnonhabcri,fiinfccun- 
dariteproccflumfit» 

J£t  ha.c,  quodcaufaappeliationis  t deuoJuat  caufam  nulli-  231- 
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tatis,ciusquedecifionem,  intclbgenda  (unr,dc  intcrpofitaap- 
pellatione,a  fentcntiadcfinitiua  ,afentcnttacnim  intcrlocu- 
toria.grauamcn  duntaxatexprctfum  dcuoluitur,nec  dcnuU 
litatc cognofccrc  potcrit  iudex,  Canoniflaj  in cap.  yt  d.bttttSjext. 
boc  tit.  Gail,  Ub.  i.  obf.  ilj  nu.  4.  Mynftng.  cent.  c.  obj  91.  nu,  4, 
vbi  diftsnguit ,  an  nullitas  dcduratur  tanquam  grauamcn ,  p;  o 
iumficationcapp^lationisintcrpjl1ta:,an  non  tkc. 

Ex  fupra  dittucxoritur  dubitatio,  qui  ficrj  poflit,  cum  iu- 
dcxappcllationis  neceiTc  habcat,  denullitatecommifla  >  in 
primoiudiciocognofcerc,  nihilominustamcn,  prolatafen- 
tcntia,ea  denuo  pnncipalitcnn  iudicium  dcduci  paflir,fcren  • 
dum  cnim  non  vidctur,  vt  dc  eadcm  nullitare bij  quaeratur,  & 
tamcn  communij  Intcrprctum  fcntcncia  elt,vt  1  cfert  Mynftng* 
ttnt,  2. obfyy  defcrta appc  lationcnon cenferi dcfcitam nul- 
lttatem,ctiam  dccurfo  tcmporc,  ad  appcJl  indum. 

Pro  conciliationctpropofitxdifficuItatu,rcsitadigcrcncJa 
vidctur,vt confirmata  prima fcntcntia, poflhabira  ahqua  nuU 
litatc,in  primo  iudicio  commiiTa,  qua?  in  fccunda  inftantia  ra- 
tificari  poiTit,  dcnulhtatcprioris  {cntenti*,pofteonfirmato- 
riam,ampliujagi  non  poiTe,nifialiqua  nulhtaj,infccundain- 
ftantia,  peracta,  vcl  pnma  fcntentia  '-ontmeJtcxpre/Tum  iurix 
'trrorcm  ,hocenim  cafu,  confrimatonaicnrentia  non  tcnct, 
ncc  confirmatur  pcr  appcllationcm,  Text  ceiebrhjn  I.  fi  expref 
fim,  \$.  vbi  Bart/?olui,ff.  boctitul.  iun&ti.  1.  Cod.  qnando  prouocart 
noueflnccefit,  quia  crror  primae  fcntcntiz  cenietur  ineiTe  fen- 
tcntiz  confirmanti ,  /.  1  §.  1.  item  fi  &c.  verficul.  fid  etfi-buiui 
quxfl.  %?c.  ff  Qua  fententia fmeappellatione,  Dd.  ad l.  "Pnicam  C  de 
errore  calculi.  Mynftng.  cent.  4.  obj.  6y  nu.  j.  cent.f.  obf.  91.  nu.  9. 
Cail  lib.  i  obfnj.  nu  3. 

Sinautcm  proponatur,  iudiccm  pronunciafle  appellario- 
ncm  d  ftrtam ,  tunc pnncipalitcr  dc  nulhraie agi  potcnr,/ 19. 
fi  e\prcfiim,ff  hoctit.cap  licet,  I4.de fentent  excommunicat  in  6. 
ctuinii 1  ullsras  piincipahrcnn  iudicium  voacum  appellario- 
UCjdcd-iwUhr,  n  puut  CoHarruuiai  pratl.  qu.xft,  cap.  24.  infine9 
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cum  cnim  ex  officio  fupcrdcfcrtionc  pronunciandum ,  obq, 
dcfc&um  iurisdictionis ,  dc  nullitatc  cognofci  non  poffit ,  in- 
conuenicns  vidcrur,3ppcllantcm.a  quxitjonenullitatispna- 
cipaiiter motac,  cxcludi,  Atynfing  cent>2.  obfi  77.  ccm.\  obfeSj. 
in  fine. 

Nccobftantfupcriusdi£la,fupcrnuIiitatcpronunciaDdum, 
ctiamfiiupcr  dciertioneutconclufum  ,  5c  antcquam  dc  ap- 
pcllationis  deuolutionccognofcatur,  quare,fi  neglc&is  nulli- 
tatibus, fcratur  fcntcntia  ,  fupcrdclcrtione,  illarum  rationum 
non  habcndam  ciTe  dcnub  vidctur,quia  procedunt  in  notona 
njjllitarc  ,  ficricnim  potcrit,defcrtionem  appellationisin  a- 
pcrto  efTc,'ita,  vt  decaufanuiliutis,autiniquitatis,  cognofci 
non  potuent. 

Etharcita  ihterpretanda  vidcntur,alias  confirmata  priorc 
fenteotia ,  nulhtatibus  commiiTii  excuffis,  ij  »cjj  neglc£tis,ab  - 
furduni  cnt ,  iudiccm  fc  intcrponcrc  dcbcrc ,  aut  appeilantcm 
audicndum,  cum  lam  in  caufaappcllationis ab  co  huiusmodi 
nullitatum nulla  rubita  fucnt ratio,  &  tamen communi  cal- 
culointcrprctum  rcccptumcft,'casdcrn  confidcrandas  ciTc, 
nulhtatis  quxmone  principalitcr  mota. 

Et  hcct  Couarrumas ,  d.  loc.  cximmet,fipronuncietur,maIc 
appcllatum ,  n  hil  obciTe ,  qub  minus  principalitcr nuliitas  in 
iudicium  deduci  poffit,  quamuis  a&um  fit,in  cxamine  appeU 
lationis,de  nulhtateinadcnti,Sc  accefforia  ipfiappellattoni , 
cum  ca,  quae  fint  incidcntcr  &  fummatim  examinata ,  poiTinc 
iterum  pnncipalitcrtrattari,  /.  ftcnHh.ff.de his  quifuntfuivrfa- 
licni  iuris  &c.  /.  fi quis  §.  meminifie,  ff. dc libcris ignofccndis. 

Vcrum,  cum  ludexappcllationis  antcomnia ,  Scquidcm 
cxoiTi.:ionecciTchabeat,dcnuIlitatibuscommiiTis,in  pnmo 
iudicio  cognofccre,  fi  ijsdem  negIc£tis,pronuncict,  bcnc  iudi- 
catum,denuodchisagi,aut  iudicari  nondcbcrevidciur,  quia, 
vrdiftum  cft ,  caufainappcilationis  deuolucrc  nullitatcni, 
camq,  vcnirc  incidenter. 

ldcmiudicium cft , t fi caufa nuilitatis principalircr propo -  z^ 

Iii  natu*, 


natur,  ca  autcm  prinJpalitcr  iniudicium  dcdu&acenfetwv 
fl  pctatur  fcnter.tiam  nuliam,  eiurquc  rcfcilTioocm ,  quatcnut 
dtfa&oproccfTit,  abjque  mcnrioncappcllationis.incidcntcr 
vcro  inrcntata  diciturjli  pcr  modum  exccptionji  proponatur, 
ir::n  (i appellatum (itfimphciter,  inrentito  namq-  rc.ncdio- 
appcllatioim ,  nuliitas  etiam  compuhcnditur,  aut  fi dicatur, 
fcntcntiam  cllc  nuILim1&  fi  qua  clfappclfo,  Mynfin  cent  $  obf. 
p\ .;;«.  <;.  vbi  ait,ira oblcruari.licct  &/*<rrr*/<tf,comranum  rcfc- 
lar, d.tap.i^.  &  alij  cx;(timent;nullitatcm  pnnc«palitcr ita  in- 
tcntaram  cenferi,  h.e  cquc  communior  opiwo  exillimctur  & 
conditicnalitcr ,  difmnctiuc  &  non  copulatiue,  propofitam' 
nullitatcm  intclligi,vr fiiocum  habcatnulJiras,  cuacuaturap- 
ptlIatio,&  e  contra  &c.  late  Otto  Mclandcr  ad  Mcurcrum,  par.  4, 
Contrarium  tamcn  rcccptumelt,  Ordinat.  Cam.Jmp.par.  5- 
///.34. 

fctfc£tus  huius  rei  eft,  vt  fi  dieaturma!cappel1atum,nullita»; 
amplius  opponi  non  poilit ,  Tilmannus,  de  Benignii,  tit  pratL 
obfobf.i. 

Si  itaqueprincipalitcr  f  nu!litatiscaufaproponatur,tunc. 
iudcx,tam  fupcr  nulhtate,quam  iniquitatc,fcu  caufa  principa- 
li  pronunciabit,  hcctidc  nulhratc  fcntentiae  tantum  dic-tum 
fw,  comraums  cnim  eft,&  rcccpta  Dd.  conclufio,cau(am  nul- 
litatis  ctiamdeuolucrc,  caufam  principalem,ck  occaftonc,- 
fcu  mtuitu  principahs  ncgotij  ,  cum  nulhtatc  principahten 
motajiddeuoluajturjocumc/fc,  lcgc p:r banc ,  Cod.de  tempor». 
a;-p:lUu  &  non  dcductadcduci,  &  non  probata proban  pofTc, , 
Cticuaus ,  adGail^cov.cht/  w.  num.  3.  adcb,  vtiudcxconfir- 
lnarcetiam  cx  nouis  probauonibus,,  vtl  ctiam  rtformarc,. 
cxnouacaufa  poffit,  t. !.  §.  \.\c\Cic.ft'dft/jititt*>ff  ejuafentcnti 
fmc appcllat.l.  ab/cntcm ,  d.Cod.di  auujatiov.tk.  Gatl,  lib  primo*. 
cbftruat.uj  num.  \.  ( inhac  rr.n  cn  cauia  nuihratu  pnncipa- 
litcrdcdiiciatcrnniiicirniinn  idhcincm  locum  habcrc,  con- 
fniiai  j/rxiudi.  10,  VVtutmferui  tttul  6  cbftm.  6. )  Hinctrar- 
<dnur,  vt  mcnu  cai  U  pr  pcipaluiri  luauium  ueuucantur, 

ita 
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ita  vt  Tudici  zppcllationis  vcl  nulhtatisdcncgotioprincipaii 
coniiire  poific,  vt  quamuis  (enccntia  prima  fit  nulla,cx  aliquo 
•  dcfcfctu,  n)hilominuuamcn,quoad  mcnu  caufa:,fcntcnnam 
•illam,iudiccm  .ippeilationis  vel  nulInatisconfirrnarcpoiTcJi- 
cctcau(anuliicatiidcuolutaad(upcriorem,dcIurc  Commu- 
tii  dc  viraquepronuncan  debcat,  de  nuilitatc  fencenciae  nimi- 
rum  ciuidcincj,  mquicatc,  icu  caufa  pr»ncipali,riefcctus  cnim 
nulliraris  fcu  vinum  prius  toliidebcc, Bartb.  Caflrenfis. SicM- 
dus  in  l  fl  vtf>roponii:  14.  mi.  \j.  C  qnomodour  quando  iudtx  ctV. 
T^fiui ,  Dnannus ,  ad I.  cum  quccnbatur.ff  dc  rc  indicata,  Codex  F*~ 
brianus.Ub  tit.  II  dcfin.  i.ita vc fuper nullicatcduntdxjc,  t  vcl  z^ 
iniqu»caiccantum,auccciam  {upervtraquc,vel  parcim  fuperv- 
no,partimfupcraiio  prununciaic ,  in  tali  pundro  fentcntiam 
iufbm,  inral  iniuftam,  pro  parte  confirmare  vclreformarc 
pofik  ,  Bartbolus ,  in  1.  quccdam ,  ff  familix  ercifiundx ,  Baidus , 
in  L  eost  Cod.  boc  titul.  Tom.  L  Symphor.  part.  2  tu.  8  nu.  84  cum 

Ex  his  refoluitur  quix^io  mota  aJoanne Fcrurio,  hoc tit.ca  4, 
lib  y  & alijsii  fcntcntia  partim  fit  nulla,  partim  iniqua,  dedu- 
tto  nullitatisiudicio,an  tcmpus  excrcendarappellationis.cla- 
batur,  cum cnimiudf xnullitatis,  dciniquicaccaeufi  fcunc- 
gocio  principalij  necedj:  h  jbeat  cognofccrc,  fruilra  dc  ijsd^**"  > 
in  cauftappcilationis  inqui.  endum. 

Demde^cum  ludicisappcllationis  officio  contincaorco" 
gnofceredenullitate,  ea pofthabtta ,  fi priorfentcnt*con^rj 
uictur,  dc  il!a  amplius  aginon  potcnt,  vndc  cJ*l™*m± 
qin(mo  ,  an  pronunciandb  be.:c  ludicatum,  nuiejppella- 
tuin,videatir(en:ctiam  ctiatn  quoad  nullitatem  v^ofmal' 
cire  ,  vt  impugnari  nonqueat,  quia  vtd  xi,necciTj0  dcnulli- 
tate  fcntcntiiepronunci  ndum,  cade  pq,  neglf** 

Denuonon  inquircnddm ,  nifi  prior  fen llt,a  cxPre"  1111 

iuris  connncatenorcm,  hanc  iudice  fupci  lcconnrmanre  , 

{         pnor  femcntia  nulla  manct,& de  nullitat POtcht^i  §/td 

fi  knius  ff.  qux  fcnwitia  fwe  appcllatione  Ct 

|  r  i  Vcruin 


436  ,     DE  EFFECTV  APPELLAT.  vt\ 

Verum  quxftioniscft,  tan  cxijsdema£tisiudicabitur,aii jj 
vcro ,  tota  cognitio cx  intcgro  rcpctcnda ,  caufa  dc  nouo  inci» . 

picnda  rcpcrns  nulhtatib.  Qua  in  qucmcnc  communitcr  di- 
ftingucni ibus  acquicfccndum  vidctur,  aut  nullitas ad  fcnten- 
tiam  tantum  pcrtinct,vt  quia dic  fcriata  !ata,tunc iudicandurn 
cxijfdcma£fcis,autverb  nullitas  cxiftatvitio  procciTu>,fcu  vcr- 
fetur,circarmniagcltainiudicio,  tunc  omniacx  intcgro  rc- 
pctenda,  Dd  ad l  fi  vt proponis,  C  quomodo  cr  quandoiudex,  ibi- 
dcm  Sicbardus,tiu.  ic.  fyfius ,  Duarcnus.  ibidcm  communitcr  DJL 
inl.cumquarcbatur^ff  derc  iudicata,  Tom.i  Sjmpb.par  x  tit  8. 
yoto  i.  nu.  90.  cr  num,  171.  cum  fcq.  Licct  hoc  in  Confiftorio 
Summi  Pr  incipis  non  tam  aoxieattendatur,  fi  dc mcritis  cau- 
fsc  principalis  conftet ,  Tom.  4.  Sympbor.  part.  1.  yotoif  pofl 

m  88.  1 

Dcclaratur  autcm  h  rc  communis  condufio  procedere. 

Primo ,  t  nifi  nulliras  commi/Ta  (it , aut rcfultct cx  defe£lu 
iurisdidionis,  hiccnim  nullitainoncJeuoluitcaufam  princi- 
palcm,  ncc  fcntcntia  confirmari  aut  reformari  potcrit,  (cd  ne- 
cciTinbfupcrnuIIiratepronuncianduin  ,  61  cx integro caufa 
pnncipalis  aggrcdienda, a£tis  probatorijsin  cum  cucntum  il- 
libatis rcfeiuatis  &  iurc  aptius agendi,  &  folet  ita  pronun ciari, 

^\if:t>urcfc  ptuxjtrr t|ongcr3npai?e  ni$ti$h(b  proctriVrf 
^&^rtijrpfa/Dnfc^^  <inavUr  frrndj 

pnXfpth  rurtg  tocfcr  (Sacfjfii fyib  nitfy  crfaffc n  tof  fic  fof* 
tfcco  ^^rburfnl)tnorti'nthtiinid^(n?f.  quando  enimob 
iuri»diC|0nis dcfccTrum  proccfTuscaltantur,  tunc  partibus  ex 
ofhcicin^ngcr)tJumj  vt  dc  POuo  proccdau ,  ncq; omnia  rc- 
pcri  p(  ffcfit,  F/V/c  T<?>»,  1.  Sympb  par.  2.  tit.  8.  yoto  1  circa  fincm9 
tyyoto  2.  ^  ij^  Tom.  ^Sympb  par.  \.  yot.  if.nu.  1 12.  . 

Jdem  iuujum  cft .  flin  commiiYionibus  ta^cs  nulhtatci» 
qucinCameuttcncjunTur ^eprdicndantui ^Rulantus  deCom- 
mi  fftk  6.  dcpu%^at  tffjMsctmfcquun.  cap.  5.  nu.  16  tum/cf* 
vbiw«.  18.  formu^pronuncMndl  rt  jpm> 

Sccundo,  t  coai»unis  ,J0£tra:a  noD  procedit,in  fcntcntia 

\  lata 
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lata  «  defeclu  incptitudinis  Iibelli,  fi  ca  cxprefse  ncc  de  iuftitia 
caufae  conftct,  Mynftng  cent.  4.  cbf.  5.  Gaii  lib.  1.  cbf  127.  nu.  3, 
rcrf. fecundo  limitatur.  hoccmmcafu ,  iudcx  appeliatiomsta- 
Icm  (cntcntiam  nullam  fupcr  inepto  hbello  prolatam ,  rcfor- 
marenonpotcrit,  fcd  necciTarib  fupernullitatepronuncun- 
dum,  &  lta  communi  mtcrpretum  calcuio  rcceptuinrcfert 
CAilMbA.obf.6t.nu  2.Wobf.67.  infinc,  id  tapius/w  U mcra 
//»/>.  obfcruatum  fuifte,  in.cuius  rciprobationtin  adduaiur 
tap.  3.  cum  dileflt,  ibidem  communitcr  Canoniffa,  cxt.  deempt. 
yend.  Couarr.  in  cap.  JUynutiui ,  §.  IV  pofi  nu.  3.  qu*  dcclaratio 
mcmonx  commcndanda  cft,quamuis  cnim  iudex  pnms  m- 
ftantia?  po{Iit,reicc~to  incpto  libellcparti  iniungcrc,  vt  alium 
iuri  conformem  &  condudcntem  cxhibeat ,  ita.vt  non  fit  ne- 
cciTana abfolutio  ab  obferuationc  iudicij  quac  ctian^en  pof- 
ct,fcruato  tamcn  iure  aptiusagcndi ,  Panormitanus,  in  d.  c  citm 
dileflhRuUntusde commijf '  par.y  Itb.i  degcnerca&ionis  inue-  - 
ftigandx,  cap.  5.  nu.  3$-.  vbi  ita  in  quadam  caufe  pronunciatuin 
rcfcrr,idiamenpoteftati.iudicis  appcllationis  nooconcedi , 
diaumcft,  cum.nccefrchabcat,-.fupcr  nullitatepronunciare, 
incptitudincm  au.tem  hbclli  metimur  ex  eo,  ll  cx  illo  oon  co- 
cludatur  ius  agendi ,  /,  2.  vbigl.  io  vcibo ,  apta  C.  deformnlii  W 
impetrat.cjrc.  Gail  Ub.  i.obf  66  nu  14. 

Excmplahuiusreicxtmti«fo^.2.i>^ par.i.vot.vh  to>n. 

4.  Symph  par.  1.  Vot.  ^i.circaprincip.  v 

Tcrtia  dcclaratio  cft ,  t  fi  in  caufa  aiminali  fupcr  nullitatc  iy  j 
principalitcrquarratur,  tuncenim  dcnullitatc ,  uen  ctiam  dc 
meritn  caufoprincipahs  rognofccndum ,  fcdadordinanum 
iuiiccm  rcmntcnda^itadifponcnte  Ordin.  C&m.  lmp.par.2.  tit. 
18  3tf  m  n<?cf)tu:m  U.  tom. I.  Sympb  par.J..  tit.  l8  Vot.  I.  nu. 
1.  Siquisplures  limitationcshabcrecupiat,  confulat  Bartbol. 
vrDJ.adl.iumquarcbamrcrc  ff  dereiud l  ft  exprefim,  ff.de  ap- 
fcll.  Panor.  ejr  Unonifia  tn  cap.  citm  dilcfti,  cxt.  de  empt.  ejrvcnd. 

Scd « orcm  ^lo  luuicc  bac  quallio  t  aut  quarcla  nulluatii  140 

proponcndaf  ^  _ 

r  '  Iii  3  Omifla 
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OmiiTa  longiorc  difputationc  fciendum  eft,  intcrcfle  int* 
iudiccm  dclcg^ tum ,  lcu  datum  arbitrum ,  &  ordinarium,  v 
Hlic,  cum  eius  expirct  iunsdidio ,  ncqucdiftinguatur ,  an  rat 
(n  lcntcntia,  an  nulla  /.  Paulus> rcfPondit.  I  iudex ,  ff.  de  rc iudica- 
uy  m  alium  iudiccm,  caufa?  cognitio  rc;jcicnda  fic ,  &  qucrcla 
oram  fupcriorc  proponenda,adeb,vt  ne  quidem  intcrprcrari 
1  jam  fcmcntiam  poflu >  McnocL  Itb.  xMarbitrar.  iudic  qu&fl. 
fy.pcrtotum. 

ldcm  probandumcflincommiiTioniDU!,  vt  nulliratibus 
commilTis,nonCommiiIarius,  fcdfupcriorcognofcat,  &*- 
Uu.vs  j  de  CommiJpLr.  hb.  6  dcpublicat.  efc  cap.    nu.  2.<S$.  In 
*4i  ordinanoautcmdiucrfumeft,tquamuiscmm  hic  fcntcntia, 
quae flrma  cft,  rcfcindcrc  ncqueat,  d  l.  Paulus.cum fimilib.  ta- 
mcnalftfdobtinct,  infcntcntia,  ab  codcm  lata  ,qua?  nullius 
momcnti  cft, cum  ipfius  lurisdictio  percmpta non  fit.  L i.  C§d. 
de fentent.  ef  intcrlocut.  om.  iud.  l.fi  accufatonbits.  C.  de  accufat  Ft 
hacrationc,/  ^.fivtpropouiseSc.  I  fi  Prafcs  6  Cod.quomodoer 
quando  iudex  eyc.  1. 1.  Cod  dcfentcnt.  ex  breui:  rccitand.  I.  4  fi ac- 
iufatoribus,  l  6  abfentem.C.  deaccufat.  concilianda?  f  nt.  Com- 
munitcr  Dd  addtcl.  l.fi  vt  proponis  eyc.  ^..^afius,  Duarenus,ad 
l  quodiufiit,  ryl.61,  cumqu&rcbatur  ,ffdereiudicat.  quamuis 
tamcnnegarinon  dcbcat,fi  litigatordc  fidc&diligcntia  prio- 
ru  ludicu  dubitct  poiTc iupcriorcm  adne,  vt  is  fentcnciam  rc- 
formet,  d.  I.  abfentem> l.  1.  §.i.vcrf/f</ fi buius.ff.qux fcntentia fine 
appcdat.  Mynfing.  cent  5.  tbf,  92.  nu.  y.  Bcrthol.in  i.fiexprcjsim, 
ff.  hoctit.  Gail^hb.  I.  obf.Y.  J.nu.  5.  quod  lamcn  Couarru. prafl. 
quteft.  cap  j?  nu  i.  in  finc admittit,in  illo fupcnorc, qui  poUit 
adiri  abiquc  appcliationc,non  autcm  m  co,qui tantum  ift  iu- 
dtx  t  xap  pcllationis  cau(a:Hinc  qui  dc  caufa  non  ahcer,quam 
pe  ^ppcilationem  cognofcit,no  porentcaulanullitati*  pnn- 
cip  ii  cr ab^|Ucappcllatione  ,  co.am  eotra&ari,  ibidrmq^  *n 
runc,  mulcasauthoruatesadducit ,  quibusiefponccnt,  quod 
ab  al.j*  traditur  facultatem  quidcm  ificadcundihipciio**  m, 
tMxta  l  quxd.i  jf  famHix  ercrJcutuU^d  id  non  ficiux  cauia  foi :u j 

nui* 
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nuHitatis,fcd  ob  appcllationem  pi  incipalitcr  intcrpc(3tam,ob 
quam  ad  {uperiorcm,  caufa  principalis  dcuoiuta  eft ,  nulhtatcs 
autcm  incidentcs,  in  qua?,  mihi  animus  non  eft  in  prxfenti , 
inquircrc  ,cotamcndecurfumcft,  tvt  iudexappcllationis,&  242, 
fic  fupcrior,  fupermotaquacftioncnullitatis  adcatur,&  in  fa- 
cultJtcpartis fit,qucm vcluadirc,  Gail,  d  loc.  obf.iiy.nu.y. 
•Auth  prxiud.  Cam.  in  vcrbo,  nuUita$>\b\,  nuUitatis  iudex  cjrc.  vbi 
rcfcrtur,Giw./w/>  defcntcntrjs  nuihusmomcnti,tanqu.im  fu- 
pcriorcmcognofccre,idqueconfuitumc(t,(cqucenim  ferunc 
ludices,fi  quis  ipforum  fentetias  nullitatis  argucrc  ve!it)quod 
dupiici  via ,  aut  ratione explicari  potcrit,  appcllando » &  que- 
rclam  nuliitatis  intcntando. 

Hocautem  diffcrcntiaeintercft,  t  vtappellatiofccundum  245 
lcgcm  intcrponi  dcbeat,  querela  autem  nullitatis,vsqut  ad  $0*. 
annos,  moueri  polTit,iuxta  communcm  conclufioncm,  Ma- 
ranta,par  6.titulo,  Etdcmum  fcrturlcntcntia, nu.  le+.GaiL 
Uh.  l.obfitj.  «k.  8.- 

Idcmobtinct,fiexecutionemfcntcnti£  obie&ioncnuliita- 
tis impcdire  quis v<Jit,nam  vltra  $0.  annosno  auditur, quam- 
uis.n.  Do£toresrclati<r/2#A<>7/0  d par.$  lt!>  Scap  \e  nu  2.exifti- 
mcnt,nullitatcm  pcrpetuo  cxcipicndo  propom  pcfTc,  vidca- 
tur  Codex  Fabr.  lib.  z.  tit.  32.  dcfin.  ^i^ltb.  7.  tit.  Ij.  defit  6. 

Tamcn  contrarium  tfolidionbus  fundamenns  lubn/xum  244 
videtur,vbi.n.  cxccptioprincipalcm  vimhabct,  ab  aclionc  , 
nccconliftitinpuriscxccptionisterminis,perpctuai)6  eft,  icd 
pcnt  percmpta  ipfamct  a£tione,vt  communi  Inrcrpretum  iu- 
dicio  dcducitur  ex  l.pure\§fin  fj  deexecpt.doli,  vt  qui  polVic  agc- 
rc,a£honc ilia  principali, aquacxceptiopot  iTi  num  vircs  ac 
cipit,neccxpcnturiotratempusprxfixum  adagcndum,  m>n 
poiTe  vti poltca cxceptione,qu£  vim  hibeatab  acYionc lurc  fi- 
biconctfla  l  namey  poflea,%.fi minor  ff.dcinr:iurando,\e.T[pv&- 
tcrea  vbi  ait  I.C.Prcrc.ca exceptioftatutumtempui  poitannu 

nondcbctfgredi.  ibidcm  Caflrcnfis,  lafon  &  eomwuniter  tn- 
VrpreteStCouar.pracl.guafl.cap.  if  «0.4  ciicamcdiuin. 
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aut  ftatuto  cenfetur  fublata ,  Gail ,  lib.  i.obfer.  41  nu.  8.  Myn- 
fing.  cent.  4.  obf.  63.  nu.  4.  neccflario  enim  fuper  nulhtatc  pro* 
nunciandum,necfcntcntiaconftrmari  potcrit ,  vidcatur  Tom. 
1.  SympLpar.  z.  tk.  8.  yoto,  U  cumfeq.  tm.  IL  12. 91.  ioa.  cr  1CT4. 

Diilcntire  tamcn  vidctur  Grauau4,adGail,concmf  42.  vbi 
refert ,  fententiam  guantumuis  nullam  ex  dcfe&u  iurisdi&io- 
nis,confirmari  pofle,fi  dc  bono  lure  ex  a&is  conftct,quod  co- 
fukrationcfcquenti  amplc&endum  vidctur,fienim  conftet, 
iudicem  appcltationis,  aut nullitatis,nullam  omnino  iurisdi- 
ftioncm  habere  in  caufa,  puta,  laicum  in  caufa  mere  fpintua- 
li  pronunciaflc,  ctiamft  dc  bono  iurc ,  in  caufa  principali  con- 
ftct ,  fcntcntiam  confirmari  non  poflc ,  a  iudicc  appdlationis 
ftatucndum  vidctur,  fcd  cx  officio  fuper  nullitatc  pronunciiU 
dum,  &  non  fuper  cau(a  principali,  &  caufa  coram  ordinarro 
iudicc,  deintegrotraaanda,  quia  hxcnullitasinfanabilisflt, 
qux  fuppleri  non  poiTit,  qu6  pertinet  Ordinat.  Cam.  Imp.par. 
tit.  54.  §.  V33tit>  follaffo/  $.  gtwrc  tenn/ Mynfwgxent.  f.ob/: 

$1- ttu.  4.  CodexFabr.  lib.  3.  tit.  11.  defin.  10. 

Sinautcmiudexappcilationis  ,  velnullitatis,pcrappclla- 
tionem,habcrctialiquam  lurisdi&ioncm ,  hcct,in  pnmain- 
flantia,  caufa  apudcundcm  agitari  nonpoflct,  fauorclitium 
cxpcdiendarum ,  priorcm  confirman  poiTc ,  scquum  vidctur, 
rifi  caufa  nullitatis,in  kcundainftantia,non  ceflct. 

Quse di£ta funt , dc  fentcntia iudicutn  tranjfcrri  pcfluntad 
fcntentiasarbitrorum  ,  vt  &hic,  (upcrnullitarc.cxdcfcduiu- 
risdic~bonij,pronuncrandum,  Kulantm,  de  Commijf par.  3  lib.S. 
deprocef.  iud.  ittterr.  cap.  2.  pofl  nu.  28  vbi  hoc  aliquot  praiu- 
dicijsconfirmat. 

Exemplum  autem  dcfe£his  iurisdi&ionis  cft,  Ci  quis  iudcx 
pronuncict,  vttalis,fitahsnonfit,fcntcntiac(t  nu'la  Dd ad  L 
fi percrrorcm  ffdeiurisdiftionc,modocum  crrorc  ud  riv  rocur- 
ratquoqjerror  partium  l.i.  conccfiionc  §.\.\tx(.prohide  j}  dc  iu~ 
Wfc;jf>)bidcni  Fulgof.Bald  esr  AngcU  dc  qua  rc  Jau  tom.uS^  >  -/  b. 
p jr.  2.  ti;.  8.  Voto  \  pcrtot*  iacin 
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Idemtobtinerecreditur,  fi  iurisdi&io  iudicis ,  obiectionc  2lf* 
incompctcntic;  in  dubium  vocata:particulari  dcfinitionc,nori 
dccidatur,  lcdad  vlterioraproccdatur,  fententianulhusmo- 
nienti  fit,fed  neccfTarib  pronunciatiorequiratur, 

Qur  in  queftione,tamcn  communitcr  id  proccdcrc  cxifti- 
matur,  inilioiudice,  cuiusiunsdidio  funditusnullafit,  non 
autcm  fi  pcr  exceptioncm  tantum  clidi  poflit ,  htcTom.  t. 
Sympb.par.  2.  tit.  8.  voto,  2.  nu,  162.  cumfeq.  Tom.  ^.par.  1.  vo^ 
*a,  \$.nu.  61.  cumaliquotfeq.  Autfiexccptio  dilatoriafit,  6c 
qucL-  lmpcdiat  Iitis  ingrcffumjCam  iurc  reie&am  intelligi,iudi- 
cc  proccdcnte  ad  vlteriora  ,  Codcx  Fabrianus.  hb  8  %it.  ij.  defin. 
2?.  vbiitainScnatu  Sabaudiae  definitumrcfcrt,  videatur 
vocbiusjib,  2.  pra/hmpt. prccfumpt.  64.  vbi  ad  longum  cxami- 
nat,  quatenus cxceptio  oppofita  prxfumatura  ludice, reiccta , 
proccdcndoadvkcriora,  Gtll^en.iul,  unu.  11.  H.Wiy  (upraal- 
legatam  diltinftionem  impugnandi,  occafioncm  quaent  ,C  de 
ordine  iudiciorum, 

Exhis  itadifpofitis,  1  colligitur,  quatenus  iudcxappclla-  130** 
tionis,ncgIc£tis  nullitatibus,  (i  de  mcritis  caufae  conftct,  fupcr 
fentcntia:  iniquitate,  fcntcntiam  fcrrc  debcat,  qua  ratione 
autem  pronunciandum ,  fi  in  prima  inltantia  rcdtc,  in  fccunda 
nuIJiter  (ir  proccffum ,  aniudcx  tcrrioe  initantix,  fuper  caufa 
principali,cognokercpoi]jt,JEtquidcmdeiurc  cornmuni,vt 
diftum  cft,  fupcr  nullitatc  proximaefcntentixpronuncian-  - 
dum  ci7ct,tamen  cumcxtrarccitatoscafusnuIIitatis,in  confi- 
ftorioSummiPrrncipis,  fupcrcaufa  prtncipalicognofci  pof- 
fit,dubium  non  cft,  quin  iurisdi&io iudicis  appellationis  fun-  - 
data  fit,formulam  pronunciandi,  in  hoccafu,vide  Tom,i  Sym- 
phor,  par.  2,  vot.  i,.in  fine,  .Autbor prxiud.  Ctm,  in  vc(bofenten- 
tia,  vcrf. ibitametfi.fol,  313.  RuUntus,par.  $.iib.  8. de Proccjf.iui, 
interr.  cap,  16.  n.l.  vbiprciudicijsconfirmar,nuliitatumcoiTi- 
mnTjrum,in  primainltantia,rationcm  non  haberi,fi  in  fccun-  - 
da  rire  proccfTum  fit. 

Ei  hzc,  quodcaufaappellatioois  t dcuoluat  caufom  nulli-  t^t- 
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tatis,eiusqucdecifionem,  intclhgcnda  (unt,dc  intcrpofitaap- 
pcllationc,a  fcntcntiadcfinitiua  ,afcntcntiacmm  tnterlocu- 
toria,grauamcn  duntaxatcxpretfum  dcuoluitur,nec  denul- 
litatc  cognofccrc  potcnt  iudcx,  Canoniflx,  in  cap.  yt  dibiti^ext. 
boc  tit.  Gait,  Ub.  I;  obf.  127  nu.  4.  M$nfmg.  cent.  5*.  ol/  91.  nu,  4. 
vbidifttnguit ,  an  nulhtas  dcducatur  tanquam  grauamcn ,  pro 
iuftificationeappi:llationisintcrpjGta?,an  non  &c. 

£x  fupra  di&isexoritur  dubitatio,  qui  ficn  poffit,  cum  w- 
dcx  appcllationis  neceffc  habcat,  dcnulliratccommiffa  >in 
primoiudtciocognofcere,  mhilominustamen,  prolatafen- 
tcntia,ea  denuo  pnncipahtenn  iudicium  dcduci  poiTu,feren  - 
dum  cnim  non  vidctur,  vt  de  eadem  nulhtate  bis  quarratur,  & 
tamen  communis  Interprctum  fcntencia  eft,  vt  refcrt  Mynfmg. 
eent.  2.obf.jj .  defcrtaappc  Iatione,nonccnferidcfettamntti- 
lttatcm,ctiam-dccurfo  tcmpore,  ad  appdLndum. 
t^t  Pro  conciliatione  t  propofitae<iifficultatis,rcs  ita  digerenda 
vidctur,vt  confirmata  prima  fcntcntia,  pofthabita  ahqua  nul- 
htate,in  primo  iudicio  commiiTa,  quae  in  fccunda  inftantia  ra- 
tificari  poiTtt,  denulhtatcprioris  fcnrentiff,poft  confirmato- 
riam,ampliusagi  nonpo(Te,nifiahquanulhtas,infccundain- 
flantia,  pcracta,  vcl  prima  fcntentia  contincat cxprciTum  iurit 
rerrorem,hocenim cafu,  confiimatoriafententia non  tenct, 
ncc  confirmatur  per  appellatiooem,  Text  celebrii,in  l.  fi  expref 
fim,  19.  vbi  Bdrtboiuiyff.  boctitul.  iun&a  i.  1.  Cod.  quando prouocare 
noneflnccep,  quia  crror  primx  fententia?  cenieturineiTefen- 
tentiar  confirmanti ,  /.  U  $.  1.  item  fi&c.  verficul.  fed  ctfihuius 
quxfl.%fc.ff  Qua  fententiaftneappellatione.Dd.  adl.vnicam  C  de 
errore  caUuli.  Afynjing.  cent.  4.  obj.  6).  nu.  $.  centj.  obf.  91.  nu.  Q. 
Gail  Ub.  i-  obfnj.  nu^. 

Sinautcmproponatur,itrdicem  pronuneiafle  appcllario- 
ncmd,fcriam,tuncpnncipahtcr  dcnullitateagi potcnr,/  i9# 
fiexprefiim.ff  boctit.cap  licet>  I4.de fentent  excommunicat  in  6. 
ctumti  nulhtaspiincipalitcnn  iudicium  vnacum  appell.mo- 
nc,dcdj<Uaht|  vtputat  Couarruuias  pracl.  qutfl,  cap.  24.  infint, 
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cum  cnim  ex  officio  fupcrdcfertionc  pronunciandum ,  cbq, 
dcfc&um  iurisdicfaoms ,  dc  nullitatc  cognofci  non  pofllt ,  in- 
conueniens  vidctur,appcllantcm;a  quxfhonenulhtatispna- 
c)pahtcrmotx,excludi,  jtytyfyj  ccnt.i.  obf. 77.cc/7r.4  obf6\. 
%n  finc. 

Nec  obftant  fuperius  di£h,fupcr  nuliitatc  pronunciandum, 
ctiamfiiupcr  dciertiortciitconcluium  ,  &  antcquam  dc  ap- 
pellationis  deuolutionccognofcatur,  quarc,fi  ncglc&is  nulli- 
tattbus, feratur  fcntcntia  ,  iupcrdc(crtionc,  illarum  ranonuin 
non  habcndam  efle  dcnuo  vidctur,quia  proccdunt  in  notoria 
nullitate  ,  fiericnim  potcrit,defertioncm  appcllationisin  a- 
perto  efTc^ita,  vt  dccaufanuIiiutis,autiniquitatis,cognofci 
non  potucnt. 

Ethaecita  ihterprctanda  videntur,alias  confirmatapriorc 
fentcotia, nutlitatibuscommiiTiiCXcuilisjij^q-  neglectis.ab- 
furdum  crit ,  iudiccm  fc  intcrponerc  dcbcrc ,  aut  appcllantein 
audicndum,  cum  lam  in  cauiaappcllationisab  eo  huiustnodi 
nullitatum  nulla  h:bita  fuerit  ratio,  &  tamcn  communi  caU 
culointcrprctum  rcccptumcft,'casdcm  confidcrandas  cilc, 
nulhtatis  quxlhonc  principalitcr  mota. 

Et  hcct  Couarruuiai,  d.  loc.  eximmct,fipronuncictur,maIc 
appellatum,n.hiIobeiTc,  quo minusprincipalitcrnullitasin 
iudiciumdeducipoiTic,  quamuisa&umfit,incxamineappeU 
lationis,de  nullitateincidcnti,&  accciToria  ipfiappellationi , 
cum  ca,  quae  fint  incidcnter  &  fummatim  cxaminata ,  poffinc 
icerum  prmcipalitertraclari,  l. pcnult.ff.de his  quifuntfui  W<*- 
licni  iurii  c^c.  /.  fi  quii  %.  mtminijft,ff.  deiibcrisagnofcendi*. 

tferum,  cum  ludexappellationis  antcomnia,  ckquidcm 
cx  offiao  neceflc  habeat,dc  nullitatibus  comminTis,in  primo 
iudicio  cognoiccre,  fi  ijtdem  negle&is,pr6nunciet,  bcne  iudi- 
catum,denuodchisagi,aut  iudican  non  dcbcrc  vidctur,  quia, 
vtdtttum  ctt ,  caufamappcilationis  dcuolucrc  nujlitatem, 
cainq-,  vcnirc  mcidenter. 

Idcmiudicium  cft ,  t  fi  caufa  nullitatis  principalircr  propo- 

lii  natu-, 
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mtur,  ca  autcm  prinripaliter  iniudicium  dcdu&accnfeturj. 
fl  pctatur  fcmcntiam  nullam,  eiurquc  refcilliODcm ,  quatcnut 
cL  factoproccfllt,  ab:cjucmcnrioncappcl!ationis,incidcnter 
vcr6  intemata  d»citar,(i  pcr  modum  cxtepttonis  proponatur, 
itcm  (iappellatum  fitfirfiplicitcr,  inrentito  namq-,  rcmcdi©< 
appcllationii ,  nullitasctiam  comptchenditur,aut  fidicatur, 
fcntcntiam  cn,cnulljm,&  fiquadr.appcPo,  Mynfin  cent  ^obf 
£ l  >;«.$>.  vbiait,itaobfcruari,licet  C3w<frr«i^,cotitranum  rcfc- 
\at,  d.cap.i^.  &alijcxiftiment,nullitatcm  pnncipalitcrita  in- 
tmtaram  cenfen,  h.rcquc  communior  opinioexiltimctur.,  8c 
conditicnalitcr,  difmn&iuc  &  non  copulatiue, propofitam» 
nulliratcm  mtclligi,  vt  fi locum  habcat nulJiras,  euacuaturap- 
ptllatio,&  e  contra  &c.  Iatc  Otto  Mclanderad Mcurerum,  par.  4. 

Contrarium  tamcn  reccptumeft,  Ordinat.  Cam.lmp.par. 
^"/.34. 

fclfe£fcus  huiusrci  cft,  vt  fi  dicaturmalcappcllatum.nullirat: 
amplius  opponinonpoillt,  Tilmannus}dc Benignujh  pracL 
df.obf.i. 

Si  itaqueprincipaliter  f  nuJIitatiscaufaproponatuf  ,tunc. 
iudcx,tam  fupcr  nulhtate,quam  iniquitate,fcucaufaprincipa- 
li  pronunciabit,  Jicctdc  nulliratcfcntcntiae  tantum  ditturrt 
fit,  communis  cnim  c(t,&  rcccpta  Dd.  conclufio,caufam  nui- 
litatit  ctiamdcuolucre,  caufam  pnncipalcm,  &  occafionc,- 
feu  ir.tuitu  principalis  ncgotij  ,  cum  milhtate  principahter; 
mota,iddeuolua4tur,locumcfTe,  lege p:r banc ,  Cod.de  tempor.. 
a;pcl/at.  &  non  dcducladeduci-  &  non  probata  proban  poiTc, . 
Gricn&us  ,  ad  G*i/,  cor.clu/.  u~.  num.  3.  adfb,  vtiudcxconMr-  . 
marcctiamcx  nouis  probanonibus,,  vtl  etiam  rcformapT^ 
cxnouacaufa  poffit,  t.  \.  §.  \.vc\C\c./idfibuinuff  (}it&fentenu . 
fmcappcUat.L  abfcntem ,  6  Cod  dc  auu/atiov.ib.  Gatl>  lib.primo*. 
cbfcruat.ny  num,  i.  (  mhac  r  ,n  en  caufa  nuliitati*  pnncipa? 
liicrdcdu&atcrmuucircutnfl  ictjoncm  locum  halcrc,  con- 
f.rmat  prxiudi.  10 ,  V.Vurmfcrui.  titul  6  cbfcru.  .6.  )  Hincira-. 
duur,  vt  mcnu  caufc  j/r.i.cipaiii  rn  luuuium  ticducantur, 

ita 
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Jta  vt  Iudici  appellationis  vcl  nulhcatisdcnegocioprincipaii 
conil  lrc  polTit,  vt  quamuis  'entcncia  prirna  fit  nulla>ex  ahquo 
defcctu,  njhiIommuscamcn,quoad  mcnta  caufa^fcnccnciatn 
illam,iudicem  appellationis  vel  nulhtatis  confirmarc  poiTeJU 
cct  cau(anulhtatisdcuolutaad(uperiorcm,ddurc  Commu- 
ni  dc  viraquepronuncun  dcbcat,  dc  nullitate  fenrenciae  nimi- 
rum  ciuidcinq,  lmquiratc,  lcucaufapnnc^pah,defvctu3cnim 
nulhutis  fcu  vitium  prius  tolii  debcc ,  Bartb.  Caflrcnfis.  Sic/j.ir- 
dus  inl  f  vt proponis.  14.  vu.  vj.  C  qitomodocrquando  iudex&c, 
Zjfixi ,  Dnarcnus ,  ad i  cum  quxrcb.unr.ff  dc  rc  iudicata,  Codcx  Fd- 
brianusjib  ^.tit.  U.dcfin.  1.  ita  vc  fuper  nulhtateduntaxjc,  tve!  ,35 
imquicatc  cancum,  aut  ctiam  (upcr  vtraquc,vel  partim  fupcr  v- 
no,partimfuperaho  prununciaie ,  in  tah  pun&o  fentcntiam 
iuibm,  intal  iniuftam,  pro  parte  confirmarcvelrefoimarc 
po rfu  ,  Bartbolus ,  in  /.  quccdam  ,  jf  ftmilix  crcifundx ,  Baldus , 
in  l.  cos,  Cod.  boc  titul  Tom.  1.  Symphor.  part.  1  tit.  8  nu.  84  cunt 

Ex  his  rcfoluitur  quixli o  mota  aloanne Fcrrario^  hoc tit.ca  4, 
lib  y  &ahjv,fi  fentcntia  partim  fitnulla,  partim  iniqua,  dcdu- 
cto  nulhtatisiudicio,an  tempus  exercendacappellationis.cla- 
bacur,  cum  tnimimhxnulhtatis,  deiniquitaccanufa  fcunc- 
gocio  principah,  necefL  h-ibcac  cognofccrc,  fruftra  deijsd^"» 
in  cauftappellacionisinquircndum. 

Dcmdc,cum  iudicisappcllacionis  officio  concincaorco"* 
gnofccredc  nullitatc ,  ca  pofthabita ,  ti  pnor  fcntcnt»  confir » 
inetur,  de  il!a  amplius  aginon  potcnt,  vndc  cc^MJ*****' 
qu^^nK»  ,  an  pion  jncianio  be  .c  ludicatum,  n^ejppella- 
tuiTn,vidc«tt  .r  (cnretiam  ctiam  quoad  nulhtatcm  a'-°  iuirul- 
cire  ,  vt  impugnari  non  quear,  quia  vt d  xijticctflr40  dc  nulli- 
tatc  fententuv  pronunci  ndum,  cade  pq,  neglf** 

Dcnuo  non  inquirendum ,  m(i  pnor  fcn tlt,a  cxPrc"  irrl 
iuris  con:incatenorcm,hanc  iudicc  fUpn  rccon^rmanrc » 
pror  fentcntia  nulla  manct,&  de  nulhtatiJa  §'M 
Ji  bum  ff.  qncc /cntcntia  Ihie  abpc/lationc  c' 
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nuflitatis,fcd  ob  appcllationem  principalitcr  intcrpo(itam,ob 
cjuam  ad  (uperiorcm,  caufa  principalis  dcuoluta  cft ,  nulhtatcj 
autcm  incidentcs,  in  quai,  mihi  animus  non  eft  in  pracfcnn , 
inquircrc , co  tamcn dccurfum cft ,  t  vt  iudex appcllationis, & 
flc  lupcrior,  fupermotaquarftionenullitatis  adcatur,&  in  fa- 
cultatcpartis fit,qucm vclitadirc,  Gdil,  d  loc.  obf.  izy.nu.j. 
*Autb  prxiud.  Cdm.  in  verbo,  nutlitas>\b\,  nullitdtii  iudex  cjrc.  vbi 
rcfertur,G*w.  Imp  dc  fentcntijs  nuilius  momcnti.tanquam  fu- 
pcriorcmcognofccrc,idqueconfuItumc(t,(cquccnim  fcrunt 
ludiccs,frquisipforum  fentetias  nullitatisarguere  vcht)quod 
duplici  via ,  aut  ratione cxplicari  potcnt,  appcllando , &  quc- 
rclam  nulhtatis  intcntando. 

Hoc autem  diffcrcntise  intercft ,  t  vt appcllatio  fccundum 
legem  intcrponi  dcbcat,  qucrela  autcm  Dullitatis,vsqut  ad  $<x. 
annos,  moueri  poffit,iuxta  communcm  condufioncm,  Md~ 
rdntd,par  6.titulo^  Etdemum  fcrturlcntentia, nu.  \<±GdiL 
Ub.  l.obfity.  nu.  8.. 

Idcm  obtinct,fi  erccutionem  fcntcntip  obic&ione nullita- 
tis impcdire  quis  v^ lit,nam  vltra  $0.  annos.no  auditur,  quam- 
uis.n.  Do&orcs  rclati aRuUnto  d pdr.  $  Ub  8c*p  tc  nu  2.  exifti- 
mcnt,nullitatcm  pcrpctuocxcipicndo  propom  pciTc,  vidca- 
tur  Codcx  Fdbr.  Ub.  z  tit  32.  dcfin.  4.  cr1  Ub.  7.  tit.  lj.  defin  6. 

Tamen  contrarium  t  (olidionbus  fundamenris  (ubnixum 
wdetur ,  vbi  .n.  cxccptio  principalcm  vim  habct,  ab  attionc  , 
ncc  confiftit  in  puris cxccptionis  terminis,perpctua no  cft,  (ed 
pcnt  perempta  ipfamct  a&ione,vt  communi  Inrcrpretum  iu- 
diciodcducitur  exl.purc\§  fin  ff  deexxcpt.doli,  vtqui  pofficagc- 
rc,ac~rjoncilIa  principali,  aquaexcepriopotiiTi  nurn  vires  ac~ 
cipit,necexperiturintratempusprxfixum  adagcndum,  m  n 
poflTc  vti  poftca cxccptione,qu£  vim  hibeat ab acTionc  lurc  (i- 
bi  concc(Ta  Indm  cs  pofled^.fi  minor  ff.de  inr:  iurandoyvcri prx- 
tcred  vbi  ait  l.C.Prc  e  ca exccptio  ftatutum  tcmpu^  poitannu 
25.  non  dcbet  cgrcdi.  lbidcm  Cdflrenfis,  hfon  ey  <omr.  itnitcr  ln- 
wpretcs,  Couar.  prtcl.  yuafl.cdp.  if  nu.  4  circa  medium. 

V»«^c 
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24c  Vndcconclufio  clicitur  tcxccptioni^ucinmodui-n  aclio- 
*  ni$  proponi  potchV, fcu  quaeattioni  coniuucta  eft,  poft ftatu- 
tuni  rcmpus,  aclioni  non  clTc  locum,  l.  ^o.qnafttnm,  §.  6.  /* 
dolo  ff.de p:culio  ,  etiamfi  pcr  implorationcm  officijiudicis 
proponi  pollit,  VVefenbcc.  inparatit.  ff.de (Ulo.nti  8.  in  finc,  cf 
tit.  dcexcept  nu.  li.  aliudlingularc  elt,  in  his  i  xccptionibus ,  vt 
fi  in  ludicio  huiusmodi exccptionum  hab.-ta  ratro  r on  fit,pof- 
f:nt  tamcn  itcrum,  pcr  modum  aclioms,  in  ludirium  dcduci, 
niiicxprcfscaiudicccxaminatx^rcpu^b-ktxfucrint  IQ.fiau- 
tcm,  §.2.fi  qnomncy .  ff.  dc  negotiisgefits,  tom.  i.  Sytrpb.  par. }  1  ot. 
lc.  nu.  io. 

Scdadpropofitum,  cum  itaqueharccxccptionullitatisct- 
v  iam  principalitcrproponi  poflit,  confcqucnsent,ius  ob.jac- 
da?aducr(usfcntcntiamnullitatis,fpati0  30.  annorum,  pcri- 
mi,  Codcx  Fab.  hb.  7.  tit.  17,  dcfin  vlt  fccundum  communcm 
&  rcccptam  opinioncm,  Gailjib  i.  otf.  127.  nu  6  hinc  fatalu 
prouocationum  non  imponunr  fircm  nu!Iitati,quiafeparara 
caufa  tit  nullitatis,  a  ludicio  appellationis,  &  diucrfa  rcmcdia , 
ctrg.  I.  cttm  qui,  14.  C.  dcinoffitiojotcfiam.  cxplofa  cnim  cft  opi- 
mo  cximniantijm,dccurfotcmporcadappcIiandum,ctiam 
fcpcr nullitatis  quxftione,  cognitioncm  pcrcmpram  c/Tc, pcr 
tradita  dcfcrta  appcllatione  ,  non  ccnfcri  remotam  caufam 
nuilitatis,  Gail,  Ub  1.  obf.  13C.  Mynfing.  ccnt.  1.  obf.77.  dc  quarc 
fupra  copiofe  di£tum. 

Ex  hisqu3eritur,cumdcdu£tionuIIitatij  30  annis  ficripof- 
fit,  quomodo  hoctempuscomputandum,ana  tcmporelatae 
fcntcntiae,  vcl  p.'onunciat3tdcfcrtaeappclIationis56c  cummo- 
ra  non  ccflantibus  officcrcnon  dcbcat,  l  contra  ,  16.  Cod.  de 
inofficttflj.  v;dcturpcndcntciudicio  vno,  non  currcrctcm- 
pu  m  alio. 

246      Po:  i  b,  vt  qucrclans  t  fupcr  nullitateaudiatur.neeefle  habct 
]..  fpcciccaula^  nulliratijcxpnmerc,'0r<ftw4/j0  Cam.  Inp.par. 
tu.  $4.  J  fi.t.  LJQtib  (Mfftt  l(.  cum  cn?m  praelurr.ptio  miiitct 
p  oicr.UQtia  &  piccdlu.udicis,  cti£ni*ntcipohta  apptliauo- 

nc ,  tap. 
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he,  cap.  6  inprafentia ,  ext.  de  rennnciatione,  cap.  ^Mnce,  ext  de 
eleclione  &c.  cap.  15.  infin.  tap.  .6  ftcut  in  fine,  cxt  dc  reiud.  Lte 
Menochiuijib.  z.prafumpt  prxfumpt  6j  atmfcq.tm  4?,  ideoq- 
allcganti  nullitatem  fides accotnmodanda  non  eft :  &  hac  ra- 
tionc  deferentem  querclam  auditutn  nonfuiflejprceiudiciji 
confirmat  i/lutbor  praiud.  Cam.  in  verbo  nullitas,  verf fupcmul- 
iitate,  &  vcrf.  esf  ita  procejfus.  Rulantus>par.  3 .  lib  8  de procejf  ia  - 
dic.  interrogat.  cap.  if.  num.  6.  etiamfiquisin  hbclio  (uppliciad 
nulhtatcs,eiusquc  caufas  nominatim  &  fpcciatim  exprimcn- 

;t  dasautpropoiiendas(coftcrat,*00f.i.  Sympb  parytit.\9  fup- 

.  plicat.  lo, 

In  fupplicationc  igitur,in  fpccic  nullitates  deducendje  funt, 
& in  ca  caufa cffe  dcbcnt ,  qua'  in  Confiltorio  Summi  Princi- 
pis,  qualeeftCamcraelmp.  confiderandae  veniunt,  fienimita 
,  comparatae fint,vt  carum  ratio  non  habcatur,dc quibus  fupra, 
non  auditurqucrclans,  &  hacrationchuiusmodi  nullitates  in 
confidcratione  non  fuiffc  habitas,  refert  Author praind.  10  vcr- 
bo}nullitaSj  verf.'«o/4  etiam  in fupplicatione  etfc. 

Sienim  incidentcr  in  caufa  appellationis  dedu&x  fint,  ijs 
neglc£tis  ftudio  cxpediendarum  litium,  fupcr  caufa  principali 
pronunciatur,  fin  vcrbprincipahtcr,  eznonattenduniur ,  dc 
qua  re  tom.  1.  Sympb.  par.  1.  tit.  ^fol.  15. 

Dcnique,  vt  hanc  matcriam  concludam,  fcicndum  cft,ob- 
tentavi£toria,in  caufanulhtatis,attcntatarcuocari ,  emanata 
executorialia ,  &:  omniafccutaex  eisannullari,  calfari  &c.  capm 
8  auditis,  ibidem  Canonift>t,ext  de  Procurator.Tom  \.Symphor. 
par.  2.  tit.  8.  vot.  z.  num.  ic8.  esr  1/6&1J7.  vbi  formula  huius 
re<  &c.  pronunciandi  rcfertur. 

Hts  ita fubductis:Pcrrincbit  Se  xt o  t  ad  orricium  Iudicis 
appcIIationis,vt  matcriaiia  prouocationum,qua?  mcrita  caufc 
pnncipahs  concernunt,  excutiat,  antcomnia  tamcn  confide- 
randum,an  mandatatProcuratoria  fufficicntia  finr, *um  Pro- 
ceffus  nulhus  momcnti  fit,  obdefe&ummandari,/  licct,i.\. 
C.de PrQcumQT>  cap.  inuoftr*,^  ex$.  eod.  Hinc  nwifi  Spirenfi 
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tonucnthne  Anno\6oo.  §.  3(featlc(}K*  tumfeq.  fol.j6\.  &  C+- 

mhiulwp.  ^inno  70.  §.v£}n&ate  fccr  garaU:c/b/ Unci- 

tum,vt  in  mandatis  Procuratorum  claufuise  fubftantiales  non 
omittantor,horumq-,  mandatorum,fccundum  ftylum  Cam. 
Imp.  cxemplum  tn  luce  edatur.Rcquifitaautcm  (untprinio, 
vt  habeant  nomcn  & cognomcn,  tam  domim  conftitucntis > 
<juamconftuuti  Procuratoris,nccn6  aducrfarijcontraquem, 
&*Iudtciscoram  quo,&  caufam,dcquaagitur,itcm  claufulam 
iuramenti  dc  calumnia,  fubftituttoms ,  rcuocationis,fubftttu- 
tionis,cautionis  dc  rato,fimplicitcr  &  non  fi  quicraProcurato- 
rc  lcgitimegeftum  fit,ob  cuitadam  cauillationcm ,  claufulam 
dcmdcmmtatchyf  othccc;ommumbonorum.Dcindca£tus>: 
ad  quos  conftituitur  Procurator,  contincat,  ita  tamcD,fi  quar- 
dam  omiila  (int ,  vt litis contcftationis ,  audf tionis  fcntcntiae 
&c.  modoclaufulagcocralisadijciatur  >€f  generaliternd  omnfa 
peragend*,  quxmcntacaufarumcxigunr,  &  rcquirunt  &c.  ni- 
htloberit.  Mynfing  cemur.  ^.obferuat.  ^.cent.^.obf.S^.  vbi 
tx  Ciccronc.cieg.ms  cxcmpluin  conftitutionii Procurator? 
rtfcrr*. 

In  Cameraverb  Imperiafi  nonadvnuma&umjfedadto- 
tam  caufam  proponi  dcbct,  Afynfing.  ccnt.i.  obfcr.  46 dcirc- 
dc,  vtarticuius(cupun£tuscxccutionisa6rtuc  &  palTiuemfe- 
rcndus  mandatis  Piocuratorum- reccflu  dcpurationis  *Annm> 
\6oo.  §.  J&tiwilabcttcfol.  jty.  Dtndifius,  in  vcrbo  Procurt* 
torum  m.vtdata ,  per  totum. 

Man^itatitaqucfifiotfufficicntia ,  imicftigandum ,  iufte 
aniniufte  pronunciatum  fitmcc  remittcndum  ncgotium  ad 
ludiccm  vndcappcllatum,  /.  eos,  6.  vbi  ftatuunr  hnpcraro* 
rc $.  Quapropter  rtmittctnb  litigatotes  adPnmincias  remotam  occa- 
ponemAty  excktfam  penitus  intelligtnt,  cumfuper  omnicaufa  intcr*. 
ppfitamprQnocdtionom,yeliniuflam  tantum  pronuciaie,  yeHufianr^ 
C deappeil.hifi laxio aliudfuadcat, /. cum poj  16.  Ccodem,cap.tfi 
tcccpta,  ext.  catL 

DiucUufciD  commodiorcvu^Tc^uinon  porcfit^quam  vt 
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actionisgcnusintentatum  indagctaut  requirat,  cjui  cnim  a- 
£honis  t  genusnonintelligunt,  ius,inquoverfanrur,igno-  .1 
rant,  cosqucin  varios  erroreslabi  nccc/fccft ,  adttonis  vcrb 
gencrecognico,  eiusque  naturaprobeperlpcdta,  facilinego- 
tio^rit ,  probationeui ,  clifionem ,  & alta ,  ld gcnus  &c.  inuc- 
nire ,  &  dc  iure  caufae  propofkae  ccrtb  &  conltanterdeuenire. 
HmcIurisConlulti  m  lure  caufarum  definiendo ,  ad  gcnui 
a&ionts  in  primis  refpexcrunc ,  quzque  compctcrct  a£tio, 
in.jeltigarunt ,  vti  conitat  cx  teg.  r.  §.  quvdfi  rem,ii.cum/eq. 
ff.  depofiti,  l.fi  Procuratorem ,  8.  ff.  mandati,  l  dc  quare  74.  §♦ 
cum  ab/entem ,  ff.  dciudiciis,  vnde  etiam  ijepiiTitJCinter  luri* 
ConIultosdcachoncc6ltituendadubitacur,quxfpectei  pro- 
pofitjc ,  apta ,  congrua,  &  conuewens  cfTet,  cuiusmodi  d.fpu- 
tatio.  ium  veligia  pifllm  tnuc  iuntur,  vt  in  l.  lulianus,  9.  §.  u 
gUns.ff.adex/jtbendnm,  l  figratuitam ,  ij.l.  apud  Ubeonem,lo* 
ff.  dcprtfcyifJtnvcrks,  l  arbjr,  19.  §.fecundo.  fipereundemj.  26$» 
fi conuenerit ,  ff.  communi diuidundo.  Hinc  ctiam  quotics  incer— 
tum  crat ,  qu*  a£bo  compctcrct,  duas  dt&abant,  edcbant,  fe» 
inihtucbant  intcrpofica  tamcn  protcftatione,  fc  ex  altcra  ran- 
tum  vellcfuumconfequi,  vtcoNigitur-cxf7/>M»o , inl  prims. 
$.  quidutem,  ff.  quod  legatorum  ejrc.  idquc  carationcfa&um, 
quod  in  generc  a&ionum  errantibuspericulum  iatturaelttis 
i  /nmincret  aut  abiolutiofequerctur,/  1.  ff.fi mtnfar  falfum  eyc. 
Ldiuortio,  trigefinut  quinta.  ff.  de  ncgotiisgeftis ,  quod  Qumilia- 
nui  lib  tertio.  capit.  ocfuuo.  dcclarat ,  vbi  inquit^  in  ommbus  rcre 
caufts,  in  ouibus  quis  cccidi/Tc  formula  dicitur ,  hx  funt qux- 
ftiones ,  an  huic ,  an  cum  hoc , an  hac legc , an  apud  hunc ,  an 
hoc  tcmporcliccr  agcrc  &c.  ( plurcs  author»tatcs  ln  hanc  retrt 
rcm  adducit  Brifjuniut.  dc  formul.  Roman.  Jmper.  lib.  $.fil.  mibi, 
38  f.  vcrf. aclionitgenus ejrc.  )  in  hix  cnim  cognttio ac^ionis  vcr* 
iatur,  dcpcndetquc  ius  caufr,  cx  gencrc  a£tionis  inttitutje, 
proquc  cius  vArtetacc  t  nunc  abfolucndu  j  ,  nunc  condemn  an- 
dus  cft  reus ,  eadcm  caufa  ,  alia  atque  alia  a&ione ,  irt 
iudicium  d  ducta  ,  nunc  iufta  ,  nunc  iniufta  unfctur , 
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qua  rationc  cnim  iudcx (cntcntiam  ferre  potcrit ,  nifi  conftct? , 
quoiurca&oraliquidapudfeprofequatur :  Quibus  acccdat 
authoritasCiccronis,proCluentio:&pientis  Iudicis  cfle  ani- 
inaduertcrc,qualegc,rcuscitctur,dequo  rcocognofcat,  qux 
rcs  in  quazftione  verfetur  &r.  Vndc  Gatljib.  i.  de lirreftisjap.f. 
num.  ih  admoncf,  aludicibusfolideob(cruandum,&in  votis  , 
concipiendis,  aut  di£tandis  fcntcnnjs>  ante  omn.a  cxaminan- 
dum,an  a£tioncs  intentatavum  fuis  ncccflanj*  rcquifiris  pro- 
batx,&Iegitimisexcepnonibus  reichfe  non(inr,quemmo- 
dum  rcfercndi  &  iudicandi  IaudatiflimumJ&.  in  Cam,  Imp. 
longo  vfu  vtiliter  firmatum  effe. . 

Quorfum  huius  rci  tam  longa  cnarratio  fpc£tat ,'dicct  ali- 
quis \  Vt rcfeliatur  opinio  cxiftimantium,  hanc mucftigatio- 
rcm infru£tuofamjqucnam a£tio  excerto negotio dctcr,cum  -•, 
vfu  forenfi  a£tionis  nomcn  cxprimendum  non  fitjdeoq-  nul- 
la  cpusciTe*&ionisinquifitionefpeciab,fed  fuffiaat,fj&ife- 
ricmfimpltcitcrponere,  cap.dilccli,ib]dciYijCanoni/}xKextr.  de  « 
iudtciis.\ 

Caufamcrroristctiam  prarbuit,  tit.  C.  defofmul.ejrimpe- 
trat.  zfc.  quod  ibi  caucatur,fublatas  cffe  lolcnnitates  antiquas,  , 
ramquamuisfuffi:iat,fw£ti  fcricmcongruamcxponcre  non  , 
tamcn  indc confcqucns.non  confcrrc,  imb  nereflarib  nos  ef- 
fe,vim  a£ticnis,quar  cx  fj£to  oritur,  dignoiccrc,aut fa£tum  ita  & 
prcponcndum  non  ciTc,  vtcxco  actio  lnfcrri  ,autcolIiginon 
poflit,pro  vtplunbusconfirmat  RuUnt.de  Commijf.  par.^.lib.L. 
degenere\acliontinucj}ig.  cap.  i.  Etcontrariae  Opinionis  allcrto  * 
rcs,crroris  conuincit.Quo  pertinet  CodcxFabr.  lib.  1.  tit.  $7,  de- 
finit.  i.  fi  nihil,  inquit,  referrc  debeat,  qua  a£tione  quis  cxperia- 
tur, omncm  iuns  rationem  fublatam  eiTc,  totamcj;  perturba- 
tam  Iurisrjrudentiam,  diccndum  cffct,  nam  licct.ncc  a£tionii 
impetratio,necformulx,  pracfcriptis  vcibis,  concipiendse  fo- 
lcnnitasvIJanccefTariafit,  rcquin  tamcneama£tionem ,  qux 
aptanegotiofit,quareinepta  propofitajrcpellenduseft  a£tor, 
laluoiurcaptius  agcndi  &c. , 
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Occurrct  aliquis  ,  vndc  crgo  aftionis  genus. indagan- 

dum? 

OmiiTalongioreinquifitione,  t  nctcrminoshuiusmatc- 
riccxccdam,6cadpropor]tumrcucrtar}cxconcluGonc,quaEa- 
aio  inftituta  fit,inuemgandum;  Panorm.  in  cap.exparte,  deforo 
tompet.  Dd.  in§.  ommum vjnflitut.de aflion.GailJtb.l.  obf.  6\.  ntU 
$>.ejri$.  cum  (cq.  qub  fit ,  vt  non  quid  narrctur ,  fed  quid  con- 
c!uaatur1confidcrandumfit,&cxconclullonc.libcllusctlimc- 

tur,ctiam(lincptefaaum  fitexpofitu,  fic exdiuetfo,ficxfa&i 
fer  e  quantumuis  bcne  narrata  iniqua  colligatur  conc!ufio,to- 
tuslibellus.corruat,quiaex.condulionc,  anlibdlusapcus  ,vcl 

ineptusht,iudicium  fcrrifoleat,  _ 

Ratio  cuidens  eft ,  quod  petitioni ,  quae  in  cohclufione  nt , 
fcntcntia  conformis  clle  dcbcat ,  l.fin.  C.  dcfideicommif  liberu 
tom.  4.  Sympb.par.  \.Voto.  $0.  nu.  II.  cumfcq.  ejrnu.  26$.cunt 
fcqt  vbi  multis  probatur,  ci  a&ioni,infpefta  conclufipne,  &  li- 
bcllipctitione,  fimpliciteradhxrcndum,  indeq-,  mcticndum, 
qucaftio  inftituta;fit,t  &  conciufionem  hbclli  reftringere  nar- 
rata,ad  ca,quoE  in  libello  pctuntur,quia  modus agcndirtet  lub- 
ftantialitcr  in  conclufione,&  cx  ca  apparere>qualiter  prcccden- 
tia  intelligantur,iuxta  Baldum,  es  Dd.  ad l.  editaX  de  edcndo.eS 
Ctnonifl.  in  caf>.  cxparte,  ext.  de  refcriptii ,  ex  .caque  cogn ofccn- 
dum,an  pof7dTonum,vel  pctitorium,an  vero  vtrumque  m  m- 
dicium  deduftum  fit ,  cap.  literx,  J.  ext  dediLtion.  quarc  ctfi  in 
libcllo  &  articulis.narrcnturca,  qua?  tam  adpoiTcfTonum, 
quam  pctitorium,  rcfcrri  poffint,  fi  condufio  alterutrum  ho- 
rumcomple&atur,  eaaftio  intentara  cenfcatur,  quamcon- 
clufio  denotat,narrata  cnim  non  cxtcnduntur  vltra  virei  pcti- 
tionis,  Canonifla,  in  cap.  exparte,  extM  foro  compet.  etiamfi  dau- 
fulafalutarisfitadieaa,cuius  virtutealias  vtrumqueiudicium 
intcntarum  intelligitur^quia  pcream  daufulam  id  rcmcdium 

induftumvidctur,  quoda£tori  fauorabilius  cl"t,idt  oquc  cum 
in  ipfius  fauorcm  anncftatur ,  non  cxUhmandum  id  inrenta- 
tum,quodmaiorisc(lprciudicii  autd:fficihoris  probatioms 
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Jafon,  in  §.  omnium,  inJHtut.  de  aftion.  tomo  4  Symph.pat.  1. 1»*- 
to  30.  w«.  \  citmfeq.  RuUnttti,  de  Cotnmijfhr.  par.  3.  ///>.  2.  dcgencu 
aftio-.inttcjlig.  cap.  52.  ey  cap.  4.  «/</».  z^.  eypar.  5.  //£.  5. 
rcwci.  iur.  tncorporal.  cap.  8. »«/».  20.  vbi  refcnur,  pollciTorium 
intcntatumcenfcri,  hcec  mcntio  fa£tafitproprictatis,  quia 
tanrum  ad  colorandum  pofTciTorium  factum  ccnfcatur ,  &  la- 
Xtiib.  4  deremed.  general.  cap.  4.  Mcnoch.  rcmed.  recupcran- 
dat.poffcjf.in  pr&ludiis,  nu.  10.  cumfcq.  vbi  docct,  quatenus  cen- 
featur  mtcntatum  poiTcffonumjVel  pctitorium. 

liiud  etiam  h:c  animaducrtendum,tan  conrlufioni  claufu- 
la  falutans  &c.anncxa  fit,cius  enim  vi  f£pe  petitorium  ad  pof- 
fcfTorium  trahitur,&  vtrumquciniudicium  dcdu£tum  ccnfe- 
tur,maxime,  ficon(lctdcintentionca£tons,aiiasfion ,  Codex 
fabr.  Itb.  z.  tit.  yj.  definit.  $.tom.i  Symph.pdt.  2  tit  6  troto  6.  nu. 
a  RiiUntMyd.  par.  3  lib.  2.  degcner.  att.  inucfltg  eyc.  cap.  3  nn.\l» 
vbiC poflnu.  19.  refcrt,  vi  dictae  claufulae  illud  re.nedium  eli- 
gcndum,quod  fitminoris  prariudicijjSc  facihoris  probationis, 
cr  eodcm  Ub.  2.  cap.  4.  vndc  polTeflorio ,  &  pctitono  intr  nuto, 
illud  cligcndum,  hocquc  in  quadamcaufa  obfcruatum,  etfi 
conclufio  hbelli  ad  plura  remcdia  polk  floria  adaptari  polTit, 
v.  g.  ad  ihterdi&um  vnde  vi ,  ad  rcmcdium  cap.  redintegrand* 
crc  .iila  a&io  inftituta  cxi(hmctur,qu;e  actori  vtilior  fit,confut 
autcm,  plcnius&vtihuselle»  rcmcdium  tltap.redintegrantU 
tfc.  intcrditlo  ynde  yi. 

Idem  virtute  huius  daufulz ,  petens  fuper  ©mnibus,&  fin- 
gulis,fibi  dict  ius,&  iuftitiam  adminiftiari  &c.itcm  omni  mc- 
liori  modo  &c.(quam  faluurem  vocant  ,)omne  ius.omnis  a- 
&io,omnequcrcincdium,exnarratis  profluens,maximejfi  mi 
agcntis  cognofci  poffit ,  etiamfi  ineptc  fint  propofita ,  aut  ip- 
fum  genus  exprimatur,in  fpecicintentari  vidctur,adc6  vt  agc- 
dnusvcl  implicitc  cx  narrampoiTrcolligi  ,acin  probationi- 
buscxphcitcdcindedcclararifumciat,  im6  quamuisin  con- 
clufionc  vis  vci(etur>&  cxca,  attio  rcgularirer  meticnda,  ta- 
Hicn  adic&afuperiori  daulula,ctiam  narrau  aucnduntur.  pcc 
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fradita  in  tom.  I.  Symph.  tit.  y.  de  litigiof  pojfejf.  yoto  6.  nu.  17. 
& potius  ius  partis  prs  ocuhs  haben  quam  ngorofcpct.cio  li- 
bdli  attcndi  dcbet,  late  tom.  4.  Sytnpb.  par.  1.  yoto.  z.5.  num.  12 y 
cumfeq.yoto,$vnu.  li.  tom.Lpar.^  yoto^.nu.j^ 

Non  tamen  cbvsq-,  t(nequis  hacdaufula  feducatur)porri- 
genda,vr  aliam  a£tionem  producat,quamqucex  narratis  coU 
ligipoflit,autfiquis  agatercaufa,,quam.non  ,pbat,  ludcxcx 
alia,ex.quapercipTat.  ius  a£tori  compctcrciudicarc  dcbcat,  vt 
obfcruatum  fuiflc  rcfert  Ruianmy  d.  par.  3.  d.  cap.  3.  nu.  aj. 

Quamuis  virtutc  di&a:  clauCulx ,  etiam  lupcr  cxprcfse  non 
peutu,  pronunciatum, iaquadam caufa ,  ait  Gailjib.  1.  obfa. 
6i  nu.  12. 

■   Deniquea  Tudice  coDfiderandum,vt  quacunq^  ratione  po«- 

terit  interpretari  libcllus,8c  quidem  in  commodum  hbcllan- 

tis,vt  luftineatur,vt  procedat,  claborct ,  etiamfi  vcrba  congrua 

cxpofitioncm  non  admittant,  Gail,d.  obf.6\.  nu  \6.  Mynfigtu. 

ttnt:  4.  obf.  f.  vbi  Camcramlmp.  itaoblcruarc  tcitatur^cw^, 

Symph.  part.  L  yoto^  tp  nu.  6*.  ^ 

Hthjecdcinucrtigationca6tionij,crTOtcmq,  intcrprctaticv 

nefuftS:ccrint,plurarequircn*,confuIat  Oldendorpium ,  deforma 
inucfligand*  aelionis,  Rulant.d.  par.}.  lib.  l.degenere  aclio'  vt+ 
ueflig.  cap  1.  eum  quatuorfeq. 

Ad  officium  ludicis  app cllatiorris  r  fndcdigrcfli  fumus, 
reucrtamur,  cuiincumbit,  vti  di£tum,  vtcogniraa&ionc  , 
«usdemquc  elilionc  animaducrtat  ,  an  rcdc  ludicatuin 
&c. 

Iuftcautem  iudicanti  ftna  obfcruanda.exquifita^caufxdif- 
cufltOjfacilis  crcdulitatis  cxclufio,dehberate  fcntentic  ,platio* 

Dcprimo^/^.  19. Caufam  quam  ncfcicbam,  diJigcntifli- 
me  mueftigabanv 

Dc  fccundo,cxcmp!um  Genef]$.de  Putiphare Principc  mi- 
Iltum, Pbaraoms  qui  n imis  credulus,vcrbis  conjugis,  innocen- 
tcm  lofeph  rarcen  mancipauit  facilnas  CLira  crcdulitatis 
pciucrfutafacu  darc  ludiaum. . 
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•    De  tcrtio. :  Scncca,  ad  pcenitcndum  propcrat,  qui  citb  iudi- 
cat,iniudicandocriminolacftcclcrita$,  cum  fit  luftitiae  no- 
ucrca  ,  praecipitatio ,  dc  qua  ekganter,  in  cap.  zo.  Deusrfe- 
cunda.  q.  i. 

257  |  Scd  adrcm ,  t  olim  itaque  qui  cxappcllatione  cognofcc- 
bant ,  vcl  iu(um ,  vcl  iniuftam  appellationem  fibi  vidcri ,  pro- 
nunciabant-  /  intrdvtile,  $Q  jf.de  minoribus,  l.  cbyrograpbis,  fj% 
§.  1.  ab  co,  l.Tutor,  lo.ff.  de  oidmin.Tutor  l  97.  Ofiidiusje  Uga- 
tiiy }.  /.  in ratione,U.  §.  5.  cum quidam,ff  adl,  FalcidiamJ. qui Ro- 
tncc,  1 22'  S.feidyf.ff.  de  vcrb.  obligat.  l.fin.ff.  de  re  iud  l.  negotio- 
rum,  i+-ff  boctit.  I.  fi procuratorio ,  2.  ff.  quando  appellandum ,  /. 
eoty  $•  I.  Cod.  boctit.  cum  fimilibuSyPaulus^.  fentent.  cap.  ylt.  Cu- 
iacius.  obf.cap.io.  vbi  rcfcrt,  nouorum  Impcratorum 
temponbus,  in  vfu  fuiHchancformulamj  A  rebeneiudicatau- 
picre  appeUaftLfuroris  audatid* 

Et  quidcmlmperatores  cx  appcllationc  cognouifle  coH- 
ftat,  haiuqj  fentcntiarum  Impcriahum  cxappellationcdicta- 
rum,cxcmpla cxtant,  1» /  maritus ,  xo.  ff.de  quetflion.  I. Mmi. 
lius,  fi.ff.  dc  minoribVfrd.  I.  Ofiidiu*>  delegatn,  5. 

Similiter  &  fentcnnarum  Imperialium  in  cognitionibui 
prolatarumrcpcriuntur  in  l.  libertatit  ^.vlt.ff. devfuris,  l.fin. 
ff.  dc  b(cred  inftituend.  Lmofcbis,fff.  de  iurefi/ci  cum fimilibus,pvo  vt 
#  infinitacx  Icgibus  &  hiftoncisrefflrr2Jr/^0tfi/tf  ideformuL  Rom. 
Jmpcr.  lib.  %.fol.  mibiy  417  cum  fcq .  pervulgatum  cnim  cft 
Imperatorcsfententijs,  appcllationibus,  dccretis  &c.  inter- 
fu.iTe. 

.Formula  itaqucappcllationis  erar,iuftc  vcl  iniufte  appclla- 
tum,&  quidcm,  vt  ftatuunt  Imperatorcs,  inl  eos,§.  l  C  /joc 
tit.  Supcr  omnicaufa,  intcrpofitam  prouocationcm  vcl  iuiu- 
ftam  tantum  Iiccat  pronunoure,  vcl  iuftarn. 
Z58  Vndeelicitur,tappcIlationcmdeuoIjcre  tintum  quodin 
primum  iudiciym  dcdu£tum  cft,  nec  naturam  Iiti:  mutare, 
cap.dt \(pendiofaAeiudiciist Sc  eande.n  caufam  a!»a  act  oncqtiam 
coumiudicc  inf:rioic intcnuu ,  qucm  pcifcquj  non  po/Fc, 

cum 
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enm  neccflano  primara&ioni  inharrcndum ,  Ordin  Ctm.  JmfL  -W 

p.tr.  3.  rifc  fl.  5-  VvJllD  foli  X .  Maranu.par.  6.hoctit,  n*.  165  cdm 

fq.  RniantM  tdeCommiflariis,par.$  lib.  i.dearticufo&c.cap  7. 

fin.  10.  es  </.  /w.  3 .  lib.  1  degencreaftioms.cap.  z.  m.  if .  ef 

de  remtd.  corifiru:  cap.  \6.  mm.  j.  vbi  Jixc  praeiudiCJjs  coa- 

firmac. 

Exhis  corroboraturrcfo!utioqua?(tionis  fupraagirarcvbi 
dccfTc&u appcllarionisa&um ,  h quu crrorc  I  *p(us ,  vindica- 
tioncm  rtiinmtucric,&{uccubucnt,anin  cauiaappcllationij, 

mtcrditto  ahquo  cxpcriri  pofllr  ? 

Vcrius cft  ,non  poiTe,  cum  appcllatio  litis  qualitatcm  non 
immurct ,  &  ccidcarur c/Tc nouum  capitulum , dc quo  ludcx 
apjnllationijiuam cogmtionem  interponcrenc  poflir,  cum 
noncogriofcat/nijidcquopriorludcx  idcoq,  fupcrpoiTiTb- 
rio  non  deduclo  m  ludicium  non  pronunciandum,  Rulautus, 
d.par.  $  lib  t  degen.  atl  inuefiig.  ?m.  26.  infine. 

£x  his  quid.nn  exiftjmaut,adicc7taclaufu!afalutariinfine 
l.bclii  vnumq,iudiciuinimentatu  «lccnfenjicctconclufioin 
folo  polTclToi  10  fit  fa£ta,dcqua  rc  fupradCiu  cft\quib.'siungc 
tradita  tn  Tom.  1.  Sympb.fart.x.  titul.  7.  de  liti~':opojfcjf.  vot,  6» 

Quamuis  auremiudcxapellationis.fupcrdedu&is  in  iudi- 
ciun^primum  cognofccre  d*beat,an  rectc  iudicatu.n  &c.  Nc- 
gandum  t.nncn  non  cft  ,  fi  dcprchcr.dat  fentcntiam  rcfor- 
imndam,hoc  ipfiuspotcftarc  non  contineri, t  Tcxt.dcgansjn  zft 
l  41.  cjttxdam ,ff.  familia crcifcund.  ifin.ff  dciur.  patronat.  vbil, 
C.  ait ,  lhndum  quidctn  ciTe alimcntorum  diuifioni ,  nudam 
aurcm  ciTj  hbcrtorum  diu.fioncm  &c  cap.  cumloannes,io.cxt. 
defidcinflrum.  cap.  14.  infine,  ext.  de  priuii.cap.  Rainutws^cxt  de 
Te/iam.  vbi  Couar.  §.  n.poflnu.  i.dcducit,  ludiccuiappellatio- 
nis  polfc  condcmnarc  i.on  condcmnatuja ,  fi  natura htis& 
cauia^  hocipfum  expofcar.  Non  cnim  fdfcnn  vcrfatur  cffi- 
ciumiudrisappcllationis,  in^pnunciando^bcne  vcl  malecp- 
pcllarirri,fwdctiam  fcntcntiam  confirmando.f.i4Crf«/2;w,e.\Y. 
dcreiudicat.  Lll  Lt^m 
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Et  am  priorem  fcntcntiam  t  cx  noua  caufa,  licctpriur 
fetamcx  falia  caufa  ,  pcr  T. /.  qucmadhocfingularemdc- 
jprscdicant ,  inl.fitu  Tttianus  ,  ff.  quod  cum  co  &c.  condcmnan- 
do  rcum  ctiam  dc  nouo,  vcl  ablolucndo ,  l.  cum  apud  pcnult, 
ff.iudicdtumfolui)  (huiuslcgisratioclt  in  i.yfi  quis,  jf.codem)  ' 
rcformando,  minucndo  addcndo,  primse  fcntcnnae^quara 
iudicc  oniiflafuerunt,  dttt.  cap.  10  cumloanncs  &c.  ctram  nc-» 
mincpcteoce,</. cap Rainutiu*,  vbnudcxappcilationispropria. 
fcntentiaiuflit ,  lcgitimam  portioncm  Adiecta  &c.  dcbitam: 
Jicct  non  pctitam  dcduci,  vt  notant  Panormitanm ,  ibidcm  Co- 
«arruuiai>  d.  ioc.  Ordinatio  <Anno l\Oj.  confiitutd,  §.  ^Kttl  ft)  tCt 
dppt llatXb  Jf.  foi.  mihi,  79.  tom.  2.  Symph. p&r.  \.  yoto  yltcstonu  „ 
2. par.  i.yot.  11.  infinc>  vbifcntentu  rcformatoria:  rcftruntur, 
&paflimahbi. 

Ncc  hii  obftat  t/.  %nhociudicio,ff.fdmii'utercifcund£,  vbiait" 
Iuns  Conluitus  Paulus ,  non  poiTc  cx  vno  iudicio  rcm  iud  ica- 
tam,in  prtemvalcre,&non  valcrcplcnacnim  fcntcritia  Iu* 
dicwcffc  dcbct,  &  lcgibus  prohibctur  ,fcmipienam  profcrrcv 
fcntcntiam.Scnfuscnim^/.27.-cft,rMiudicatas,fcaicondcm- 
nationes&abioiutioncs',  cxhiscnim-exconftant,  pro  parrc 
valcrc,  &propartcnon  valcrcpoilc,  id  cft,iudicem  prohibcrr 
dc  rciniudicium  ded  u£ra,partim  iudicarc,  &partim  non ,  fcd 
tota  liseftcaufainiudiciumdedu&j,  fcntcntia  Iudicisdirimi* 
oportct,  quodexcmphs  illuftrat  Cuidcius,  iib.  15.  ohf.cdp.  I.  de 
partcautcm  fcntcntn  rcfoimatac  ctiam  iudicarc  ccnfctur, 
idcoquc  talcs  in  partcm  rcformatorhr  fcntcntiar  iurc  fublj- 
frcnt ,  difti  i.  quadam ,  ff.  fdmilia  crcifcundx,  i.  fin.  jf.  de  inr.  p&- 
tronatr 

Similirer  ncgahdum  non  cft ,  t  iudicem  appcllationis  norr 
polTccognofccrc ,  fupcr  conncxis caufar pnnnp.ili,quamuis 
rK>n  dedu&u  in  Ano  mdicio  ,  maximc  fi  conijcxaaparti- 
busjiiucappcllannr,  aut  appcllatojn  litcmappcllationijdc- 
dii£iafjnt,quodf!cnpo/Ic(onftat  exi.  Oj>id:us.$j.ff  dde^atit. 
gloj. ).  is  §  fm  ycro  ncHicr,  in  vcrbo  occurrtt , auihcnt.  dc  hn  qur 

ingrc- 
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btgYeiiunv.  appcfl:  Dd.inl.fin.  C.boctit.  Gailjih  1.  obf.m.poj} 
tiu.  }.  vt  pu[a;li  quis  conccndatiusfa!m  conduftusfibi  compc- 

-tere mcra hunc  ccrminum ,  3c  fuccumbcns  in  iudicio appella- 
tiom*,  proponat ,  non  folum  intra  hunc ,  fed alium  latiorcm 
tcrminum ,  ialuum  conductum  luum  cffe  Scc.  appeKans,  eo 
colorc , quod  iudcx  appcllationis  fupcr non  dcdu&is,  in  caufa 
pnncipali,fc  intcrponcrenon  dcbcat,cxdudendusnon  vidc- 

.tur,  cum  h*c  fint  connexacaufar  principali. 

Dcniquc,  cun&a  rimari  dcbct,  quse  pertin?nt  ad  confirma- 
tionem aut  reformationcm  fentcntias ,  hinc  fi  inftrumentum 

-aliquod  produ&umfitinprimainftantia,  mhilominusorigi- 
nalcauttranirumptiodcnouopetipoterit ,  licet  cnim  adta 
probatoria5vnius  ludicij  m  alio  probent , tamen  non  infpeclis 
inltrumcntis  dirficulrcr  iullhia aut  iniquitas  prioris  fententise 
cognofci  potcnr,  Rj*lantusy  de  Commiffar.  lib.  c.  de  Commifiio: 

.  circa  literas ,  cap.  18.  num.  9.  vbi  in  hanc  rem  prserudicium  ad- 
fcrt. 

Q116  pertinent  traditaab  Intcrpretibus,  t  quod  petitione  26$ 
partiumomiiTum  fit.nonomitti  rcligioncludicisappcllatio- 
nis,adcuius  officium  pcrtineat,cx  officio  in  fua  fententia  fup- 
pIcrc,quod  exprcflc  in  hbcllo  petitum  non  fit,  fi  ex  facli  narra- 
tione,  &iurisdifpo(it  one,  colligi  &  infcrri  po/Tit,  argumen. 
cap.  Rainutius,  vertic.  legitima,  vbi  Innocentiusesrc*  ext.  de  tejlamy 
cuiuscapit.  authontate  receptum  eft,  Iudicem  appcllationis, 
non  folumdebcre  ,  pronunciare  bene  vcl  maleappcllacum , 
fedillisomiflTis,  condcmnare,  velabfolucre,  aucfiprenun- 
ciatum  (it  maletudicatum  etiarndcnouocondcmnareFcum 
acton ,  vclctiam noncor;dcmnatumcondcmnare,finatura 
litis  &caufahocconctlic: ,  Canoni-/Iaj ,  incap.cum  har.nesejrc.  s 
ext.  defideinfirum.  tom.  4  Sympb.par.  1.  yoto,  lj  mimer.  81.  vbi 
rcfertur ,  non  raro  in  Confiitorio  Summi  Faincipis ,  6c  Im- 
.perij  idipfum obferuaturn  cflc,  vnde Iudcx appcllitionis  pro- 
tnunciarcpotctit  dc  accclllor,  ibus,dc  quibus  nihil  d?£tum  fuc- 
ritpriori  mdicio  >  fi  ex  nacura  propofit«ea£tioni.>vcniantin 

L  l  i  x  cond.mr- 
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niUi  in  Tracl:  deexecut.  §.  J.  cap  78.  num.  11.  *y  §  7 

Porro,  t  officium  iudicis  non  intri  hos  tcrminosfolurri'  16& 
confiftit,  fcd cidem  lncumbit,  vt  fi  rano  ex-gat,  pai  cc:n  ad : c- 
ftitutioncm  fru&uum  ,  vfurarum ,  aut lmcreiTe,  expcnlarum 
&c.  condemncr,  dc  finguhs  infpiciendum. 

Ad  fiuclus,  quodaitiner,  rcpctcnda  cft  diftin&ioa&io- 
num ,  vt  aiia  (itacbo  bona?  fidei ,  alia  ftrictr  iuns ,  §.  omniumy 
vbi  Interprctes,/«/?/7/<f.  deaftionibus,  quamuis  a  I.  C.  hic  vo- 
cctur  aibo ,  fcu ftrittum  iudicium ,  /.  5.  in  a^ombns.  §.plane\ 
Vh  ff.  de in iitem  iurando  ejrc.  L  $.  fed  mihi\  82.  vibacff.  commo» 
dati,. 

Si  itaqueactio  fit  bonae  fidei,  t  fru£tus  in  rcftitutionem  ve- 
niunt,  a  tcmporc  mora?,  /.  38.  videamut,  §.  in  cateris.  ff.deyfuris. 
RuUnttis,par.  3.  lib.  6.  defirmand.  ref.  acq.  interrog.  cap.  7,  nu.  18, . 
vbi  hoc  m  quadam  cauia  obfcruatum  rcfcrt. 

Idem  iudiciumcft,  deijs,  quae  bonaefideiiudicij.s(imiliai 
lunr,  vt  Icgata,  fidcicommilTj,/  8.  equis,  l.  $9;cquis,  l.  $4.  yfurxy . 
ff.  de  y/uris ,  /.  z6  is  qui  es  c.  ff.  de  lcgatis  $.1.  84.  fi  quis ,  /.  Ti ' 
tia  ,  Sj.  §.  1  ff.  de  lega.fecundoJ.fi  cui,  $2.ff.  deconditio'*  crd*-- 
monfl. . 

Necobftareputamus/  91  qucefttum,  §.vlt.  ff.de  lcgat 11,1.0?" 
1 1  es"vlt  Cdeyfuriseyfriiclibus/egatorumejrc.  congruam  emnv 
intci  pretationcm  rccipicnt  c.v /.  3.  in  fideicommifii,ff.  de yfuris , , 
iuncla  /.  2  C.deyfuris,  ejr  frnc~l:buticgator\  ejfcz. 

ln  ftnd  1  autcm  &  anguftis  iudicij* , a  rcmpore  acccpti iu- 
dtcij,  fcu  litis  contcftata?,i*.*f<f/.  2.  /. \%Vtdeamus^§.  j.fiaftio* 
fiem,  fj  detfuriseSc.  vbi  I.  Qait,  ctfimora  facta  fit,  fru&ur- 
non  vcnirc,  poftiudiciumaurcm  acccptum  vcnirc  vtcaufam, 
id  cft  omncquod  habituruscft&pctitor,  fi  rcsao  tcmpore, 
rcftituta  eflct  ,  quo  pctiracft,  /  pratcrca,  10.  ffdcrci  vindic. 
I.  cum  fundus  $1.  ff.  ficettum pctatur,  l.  lulgo  z  ff  dcvfurisejrc. 
fiue  fim  fru&us  narurales ,  fiuc  ciudcs  ,  vti  funt  pcnfionct 
prad;orum ,  nam  &  ha:  tanquam  acccfllcncs  vcniunt a  tcm- 

Lll    3  P°r«; 
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porc  acccpti  iudici;  ,  fcu  litis  conteftacionis,  m  Ifrictis  iu- 
dicijs. 

In  hac  autem  matcria  fru&uumt  d:ligcntcr  confidcran- 
dum,  fi u&us  non  intelhgi , nifi dedu&is fumptibus,  qui quac- 
rcndorum,cogcndorum,6c  confcruandorum  frucluum  caufa 
f[\ix\tj.  fruttus,  -J.ff folntomatrimonioJ.quodinfrutt1bus.46  f* 
dcvfiriseSc.  I.  i.  Cod.  defruttibui  efjitium  expcnfts ,  quod  in 
omnifructuumexavStioncobtinct,  ctiamfi  a  malx  fidei  pof- 
.felTorccxigantur,  /.  l6.fi  a  domino  ,  §.  final.fr ucluSyff.  depetit. 
Jjccredit.  /.  ait  Pra^cr,  10.  §.  20.  ey  fruttus,ff.  qua  infraudcm  crcdi- 
torum  &c. 

Ratio  horum  chVquia  fructus  fmc  impenfis  habcri  non  pof- 
funt,ctiamfi  dominus  fundum  poiTcditfet.  Hinc  ekganterlu-  . 
ris  Confultus  Iulianui  yin  l.  ci.  fundus ,  ff.famiU crtifc.  Nulluin 
xafuminteruenirepoiTe,.quihocgcnusdedu6\ioDisimpediat 
&c.  (  quod  tamcn  itaintclljgendum,  nifialiudconucncrit, 
«vti  vidcrecftin  PartiarioCoIono,  aut  lcge  nominatim  ex- 
prefTumilt,  rationcm  cxpcnfarum  non  habcndam,in  folutio- 
.  ne  fru&uum ,  vt  in  cap.  Tua  nobk ,  z6.  cap?Paftoralis>  28.  ext  de 
jJecimis)  Rulantus ,  part.  tcrtia.  Itb  fexto.  defirmand.  refacqu.  in* 
terrog.  cap.  7.  nu.  56.  vbi  hoc  in  quadam  caufa  confidcrarum 
rcfcrt. 

Secundo  animaducrtcndum ,  t  vt  non  folum  pcreepti,  fcd 
ctiam  qui  percipi  potucrunt,in  rcititutioncm  vcniant ,  l.ft  na- 
HtY6L.§.fin.ffdcreivindic.  ybil  C.  Papinianus ,  gencrahtcr, 
dcfinity  cumdc  fru&ibus  arftimandis  quaeritur,  animadu^.rti 
dcbcrc,nonan  malae  rldci  pafTtfTor  fruiturus  fit,  fcd  an  petKor 
fiui potucnt, (iei poflidcrcIicu.fTct&c  quamdeftn:tionem 
gencralctn ,  tam  m  vniucrfali,  quam  particulari  iudicio,  obti- 
ncre a  quibyjdim itacuitur,non  eoim  quatritur  in  vtroq;  iudi- 
cio,  qui  1  polTciTorhabere  potueiit  ,fedquidpetitor,  cuihac 
fru&uutr.  re(tituticne,IegcsconfuIcum  volunt. 

Id<  mi  a  i.  ur  in  l  il.  /cdcr  partus,ff '  quodmetuscaufal.  crm 
fcrntn  vr.i §.  l.frt;ttus, ff.de  Lgatis,  i,l.Ji<4rts,$l.§.  l.tionfo- 

Ium, 
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lum,  ff.de  aclion.  empt.  I.  ^.fi  depojjcjf.  C  yndeyi,  cap.  il.  grauis, 
ext.  dereflit.fpoliator.  . 

In  contrarium  autcm  vrgcre  videntur,  t.  ait  Prator,  10. 

fruttttSyff  quainfraudem credito',1.  domum,  f.  l.fi  fundumy  17.  C 
de  reiyindicat.  I. 1.  Cdepetit.lared.  /.  2.  C.  de  fruclibus  ey  luium 
e>:pcnfit}  l.  ac.  fed  etfi  legc,  §.  4  fcdad fruclm  zfc.ff.  depettt.  i  <cred. 
quibus cauetur ,  lllos  fm£his  rclf  itucndos  cile,  quos  poflclTor 
rcferrc  potuiffct,  Giikpi.  inl.  certum,  22.  cap.  9.  nu.  3.  cumfcq.C 
dereiyindic.  recitatis  aliquotconciiiationibus,ijsqucrci«c,ris; 
Tandcm  conftituit,  nihil  intereiTc,vtrum  vcrba  conccptalint> 
in  pcrfonam  petitoris,tur  poflciTbris ,  cum  in  vnum  & idcm 
rccidanr^vtrobiq^cnim^non  ratiopccuIiariscompcndij>quod 
rationc  pcrfonsc  quis  fcntirc  pofTct/ed  communis  altnnatio- 
nisjhabendj  ratio  fit,ira  vt  ii!e  audxdus  non  fit;qui  vltra  com~ 
muncm  &  diiigcntis  Patris  familias  confuctudincm,  quid  de~ 
fidcrct,i|uare  fi  res  itacomparata  fir,  vtab  vtroq^  vt  dihgeti  Pa- 
trifamiliat,  fructaspereipi  potui/fcrtt^lteriorc  mucftigationc 
opus.noncrit,quamea,qua  quxritur;«.jGosfructujpoirclforjVt 
diIigcnrPatetfafnifias,percipwpotuiflet. 

Qu-e  opiniosequiffima  vidctur  ,  t  cui  fubfcribcrc  vidctirr  170 
Balduinup ,  ad§.  ei  yero  >  ttu  f.  inflit.  de  rer.  dtuifion.  Sicbardus  ad 
l. domtm^  5.  C.  dereiyindicat. pojl  nu.  4. 

Inhuiusopinionisconfirmatroncm,con(ldcrari potcritra-  - 
i\olegis,\i.  cxterum.ff.de  reiyind  l.fiferuum  ,tf.ff  ad  L.  Aqui^ 
liam ,  1.6].  pretia  rerunr,  ff.ad legem  Falcidiam ,  /.  1.  $.  15.  eyalias 
yidcmus,  ff.fi quid infraudem  Patroni  faclumfitt  Qiiibus  proba~- 
turcommunemarmmationcmconfidcrandain  clTc,  vndc  & 
fru£tuum,quipercipi  potuerunt,zmmatiofaciendarexcom*?  - 
mnni  diligcntiaPatrisfamilias. 

Tcrtiojin  hacfru&uum  exactione  feccrnenda  eff  cau(abo~ 
nx  fidei  p  olTelTorii,ta  mataficlei  pofTellbre ,  /  bonafidci,  48  ff.  i7T< 
deacqd,  r.r.  domin.l  ^.fde^hci^%:2.poJlliw.taut:m.ff  finium 
rcgundorum,  l.  quaita.fequitur ,  §.Unay  19  ff.  de  y/itcapion.  I. 
fruCftta >  4f.fi.  de.y/un^  /.  urtnm ,  42.  iod.  de  rei  yi/tdk,  s.fi  <ph 

anon 
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anondomino,  inflit.  de  rcrtAiuif  Ibidcm  paflim  comrnunircr 
Dd.  dequare,  breuitatisxaufa,  rcijciolc&oicmad  G/%>/  ad 
d.  l.certum,  vbihancmatcriam ,  &prxcipucc4/»«*7.  cxadbfli- 
nic  perfcquitur,  .vMettoihium,  remcd.  rccup.pojj.  i j\  /;/</?/.  j--}. 
cu  Tiicq. 

In  hac  tamcn  matcria  impcdita ,  &  intricata,  illud  conftat , 
malx  fidei  polT.iTorcm,  ad  omnium  fruSuum  rcftitutionem 
tcncri,  ctiam  confumptorum ,  /.  40  iUudt  $.  1.  Pradoiuntta  l. 

fi P^jfeffor,  ci.  /.  56  cum  hxrcditas  ,  ff.  depetit  hxrcdit.  I.  n.  ft pi. 
gnore,  $.fiprado  cjTc.  1.  ff.dc  pignor.Atlio.  I  11  ccrtum>  C  dc  R.  V. 
i.  malx,  C  dccondtcl.  cxtcgc,  §.  etjitnrcmtflumfit,  5.  vcrf.  illorum  v 
4tutem frutluum,  lnflit.  dc  officio  iudicit. 

Idcm  iudicium  cft  in  bonae  n  Jei  poflctfore ,  lirc  contefta- 
ta,  vtvniucrfos  reftitucrc  tcneatur ,  d  l.  zi.ccrtum,  d  $.  etftin 
rem}  3.  vcrfic  pofi  vtchoatam  autempetitioncm,  inflit.  de  officio  iu- 
dicis  l  fcd etft,  lege,  §.7  fi antejuntta  Lll.fi quidpojfcjfur, *  fic- 
kt  autcm.  ff.  dcpctit.  hxrcd.  I. 91.  quafttum^  j.  ylt  cum  bomo.  dc  U-^ 
gat.  I.  l.fifcus,  l$.ff  deiurcfifci. 

Ratiocft,tquiainterpofita  rontcftationc,  &caufa,in  iudi- 
ciumdcdu&a,maljefideipoflcfTorfit,</.  §.ft  ante,  l.z.ftpofl: 
C.  depetit.  hxrcd  l  1.  C  de  frulltb.  es1  littum  expenfts ,  /.  nemo ,  XO* 
C.  de  acqu.  poffcfi.  esfc. 

Et  hjnc  doctrmam  confirmat  prxiudici)*  Rulanti/s ,par.  3. 
lib.  6  dcfirniand  rcj.  acq.  interr.  cap.  7.  num.  9.  vbi  rcfcrt ,  a  tem- 
porc  Rtis contcftationisfruc.tus adiudicatos  fui/Te.  Vidcatur  & 
Codcx  Fabr.  Itb  7.  tit.  18.  dcfin.  25  64.  7;.  C  77. 

Quod  autcm  di&umeft  ,  tlins  contcftationc,  qucm  in 
mala  fide  conftitui ,  hoc  iuris  intcrprctatiofic  potius,  qu3ni 
cxrci  vcntateiudicatur,  ncc  cnim  in omn.busccnlcnturcfle 
maLrfidci  poUcfTorcs  ,  qui  initio  iltefam  confcicntiam  ha- 
bucruMt,  nini  fi  rcs  percat,  bonxfidcipoiTeflorcSjetiamacce- 
pto  iudicio.  Iibcrantur ,  ncc  cnim  debct  potfcfToraut  morta- 
licirc  n  prxftarc,  aut  proptcr  mctum  huius  pcricul:  tcincre 
indcfcnium  ius fuum  relmqucrc,  aut  (u&um  prxftarc;  /.  ytiq, , 

16.  in 
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\6.  in  princ.ff.deR.V.  L  40.  iUud,  ff  depetit.btrcd.  quam  lc* 
gem,illam  celcbrem  &  varie  a  Doctoribus  agitatam  quicftio- 
ncm,  quatcnus  polTelTor  ab  intcritu  fciliberetur,/^///.  C 
tanquam  arbitri  huius  controuerfia?,  dirimerc  ftatuo. 

Non  itaquc  in  omnibus  nuIxfideipoiTeiTorquisconfti- 
tuitur  accepto  iudicio,  /.  l^.fiquisfoluiioni,ff.  de  vfuris,  quo  ad 
firuetuu  reftitutionem  autcm,  poft  litcm  conteftatam  omncs 
pofleiTorcs  funt  pares, d.  §.fi ante,  l.  25. ff  depetit.  bxredit. d.§.  5. 
verf.  pofl. 

Nec  admitf  cnda  vidctur  t  poftulatio  pofTeiToris  allegantis,  174 
Fundum  incultum  ,ftcrilem,  infru£tuofum  fuiflc  ,  nuncau- 
tem  excultum,  fru£tusquc  potius  cx  induftria,&  cultura,quam 
cx  rc  ipfa  percepille,&  prctia  non  cx  prittcrita,  fed  ex  praefenti 
aftimationcconftituijficuticnimdihgenticulturaprctiaprx- 
diorum  amphantur ,  ita  fi  negligentius  habita  fint,  minui  ea , 
necdTc  cft,  vt  ait  1.  C.  in /.  3.  non  intclligitur ,  §.  c .  diui fratres  ,ff. 
deiurefifci.  Quarc  miquum,  &alienumab  humanitatc  vide- 
tur5  ad fru£tuum  reftitutioncm ,  etiam "poft  litcm  contcfta- 
tam,  adftringi  polTcfTorcm,maxime  bonae  fidci,tcmporc  em- 
ptxrci:  Verum,cumnihil  communc  habcat  qualitas  fundi, 
cum  mala ,  aut bona  fldc  pofteiToris,  fundusque  rcftituendus 
fit, quali  s  fuerit  litis  contcftata?  tcmporc ,  /.  1.  yulgo  ,ff. deyfu- 
ris  ejrc.  cumfimilib.  refert  Codex  Fabrianui ,  lib.  7.  titul.  18.  defi- 
ttit.  19.  pofleiTorem  obligari  ad  reftitutioncm  fru&uum,  cum 
temperamento  tamcn  ibidcm  addu&o,  txl.  ^%.fumptm,ff,  de 
R.V. 

Ethaec  dcfruetibus  pcrceptis,  poftlitis  contcftationcm. 
Maiorisdifficultatis  eft>tquidfcnticndum,dcfructibusper-  17* 
ccptis,antelitiscontcftationcm:Negatenim/.^^,45.^</« 
yfuris  c^c.naturalcs  fru£tus  lucro  bonae  fidci  pofteiT.ccdcrc.  Af  * 
firmare  videtur,  /.  bona 5  48.  ff.  de actjuir.  rer.  domin. Conciliatio 
harum  Icgum  in  difficih  cft,  quarum  varias cxpofitioncs,  vidc 
apud  Gilken.  ad d.  1. 12.  certum,  cap.  y .  pcr  totum,C  dcR.  V.  Intcr- 
pretes;  ad$.fi  quis  a  non  domino,  Inflitut.  de  remm  diuifione. 
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Hoccxpeditum  vidctur,bonae  fidci  poffcflbrem  ante  Iitcrri- 
contcftatam,  fcu  acccptum  ;udicium,confumptos  fru£tu$  lu- 
crari  amhorir.  /.  4fedcjrhci ,  §.  Z.ftofi>{f.fi»i»m  rtgundorum^. 

^ndtnusfuifeqtsentibmytrhisiSti  %nce  iudicium  perccpti  non 
omnirr.odo  hociniudiciumveRicnt,autcnimbona  fidcper- 
ccpit,  &lt7Ciaricumoportct,Gco$pcrccp;t&c.  or§.  \ctfi  itt 
rcm  ,  vcriic.  fiycro  bom  fidii poffcj]orfucrit\nonbabcturratio, 
nequeconfumptorum  ,neqncnon pcrceptorum  csc.  Inftit.  de  officia. 
Judicis. 

Hincanimaducrtimuj,pracipue  vim  conftitui  in  confum- 
ptionc  fru£tuum ,  /.  qusfitum,  AO.ff.dcacqu.  rer.  domin.  L  $.fe» 
quitur,  §.  lattaj^.ff.  deyfucapionib.  I.  41.  Nefcnnitts^.  1.  fundum, 
ff.  dc  rc  iudic.  L  ccrtum,  22,  C  de  R*  V.  §.fi  quisa  ttojt  domino,lnftiu 
de  rer:  diuifio: 

Iiiihbitaliquij,  ftatimfieri  bonxfideipoftflorisfiu&us,. 
d.  §.  19.  lana,  L  in pecudum,  18  ff.  dc  yfuris,  L  bona  fidei,  ^  ff.de- 
ac<]ti\rer\domin\ybidiritur ,  percipicndofruetuj,  bcnaefidci 
poflctfbrcm  fuoj  faccrc,dc  con(umptioneautcm,m  cLlcgibur». 
altum  filcntium,pcrccptione,inquam,fructus  fiantbonae  fidci 
poflcflbrij,  l.fieius,  7  2.ff.  dc  R.  V.  L  arboribtn ,  12.  §  lulianuf, 
ff.  de yfufruclu&qutmadm. csc.  Lfifrucluarius mcffcm,  ij.ffst*i- 
bus  modii yfuifruclus  amittatur,  pcrccpti  vcrb  dicuntur ,  fi  a  folo 
ieparati  fint,  d.  L 13.  Balduinus, ad  J.  » yero  adquem,  Infliu  de  rtr~ 
i&uifio:  Cuiacius,  lib.  ir.  obf.cap.  39. 

Kijoccurri  poteft,  pcrccptoj,  pofleflbrij  ficri ,  quam  diuaV 
dominovmdicantur,  confumptos,vereciujficri,  quiaado- 
mino  vindicari  non  pofllnt,  dicl.  L  qtutfittm,  40.  ff.  dc  acqu.  rer. 
domin:  d.  §.  ft  qmsanon  domino,lnflit\  de  rcr:  diuifio:  nccabfut- 
dum  cflc,qucmdominum  fattum,cogiadrcftitutioncm  fru- 
6tuum,fuoJ  quidcm  faccre,  doncc  ab  co  rc$  cuincatur ,  /.  ittde- 

bitij.  2.  quotiens, §.  L  ybiig:mr;i\m&iL idemquodG. ff.de condi-, 

Qio:  indebiti. 

Vcrum,rcftat  fcrupufus  f  mulro  jnfeftior,e.\-  Lfumptibus,^. 
fide&K  in  stfo\z,fctlUetyfi^ 
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jxptoYum  fummam  excedant  efc.  f»  fLinptus  cx  :edant  fru&uum 
ante  litis  conicftationcm  pcrccptorum  quantitatcm ,  fuper- 
fiuum  tunc  prcfrabitur>qub  fit,vt  bonae  fidci  pofle/Tor  non  Ju- 
crabitur  fru£tus,antc  Iirc  conreftatam,contra</.  /,  4.  §./>o#,  ff 
finiitm  rcgund.  /.  certumy  22.  C  de  R.  V.  cum  fimilib.fuprJadduclis. 

Huc  pertinet  /.  emptor ,  6y  ff.  de  R.  Vx  wl.16.  fuper  empti}  G 
de  euittionib.quxhoc  ipfum  mtinuant. 

Intcrpretcscommunitcr^i/.  l.fumpttts,  48.  eW.  6^.emptor9 
conftituunt,ind.le^ibu*trad:cxccptioncm  a  rcgula,quado- 
cctur,  fru&us  ptrccpio s , ante  litem  contcftatam ,  fuos  faccre 
bonx  fldei  polfciTorcm ,  vidcatur  es1  Duarcnusyadd.  l.  \6.fuper 
cmpti,  verf  habtU  rationefrutluum  crc. 

Modcmi  autcm  co^.fu^iuntl  adcorrectioncmtextus,  & 
italegendumputant,  ind.l.fumptus,^  ff.de  R.V.  invcrbis> 
Snlicct fi  frutluum  a  litc  cont cfla ta perccptoru m  zjrc.  vt  fit  fcn fus , 
cum  iructusahtecontdrjra  tantum,  idcfl^  poft  litcmconte- 
ftatam ,  bonx  fidet  potfcllor  fru&us  reftituat,  horum  pretium 
compenlal)it,cum  impenfis,  quas  fccit,  fumptus,  inquam 
compcnfabit  cum  fru&ibus,  perccptisalitc ,  idcfly  poftli- 
tcm  ,  ctli  lumptus  cxccdant  fructuum  a  lite  pcrccptorum 
cjuantitatem.runcluperfluum  pra:ftabitur,candemcorrc£tio- 
ne.n  rcpetunt,  ind.  L  cmptor}6*.  vt  pro  di&ione,  <wc,ponant, 
fofl. 

Jn cuius conflrmationem ,  ponderari  potcft  Text  inl. eui- 
ttis  iQ.ff  devfiris,  ibi,  quamuis  cmptor  pofl dominij litem  incboa- 
tam,  fruclus  aducrfario  rcflituit  &c .  cum  alijsfupenoribusrecita- 
tis: Quibus  cauctur,  fructus,  bonx  fidci  poffeifori  ,ante htcm 
conteftatam,  lucrocederc,adc6,  vtnecadcorum  maxime 
confcmptorum  xftimauoncm  teneatur. 

Porr6,tcum  corrcctio  Textus  Jiffi;ilc  admittendafit,pro 
inde,quod  dicitur,fructus  a  poiTiifore  perccptos,  compenfan- 
dos  cum  expenfis  m  rem  mchorandam  fa&is ,  ad  eos  fru&us 
pcrtinet,qui  rcftituendi  funt,non  autcm  ad  cos,qui  plcno  iure 
acquifiti  funt  p  oflcffori,nam  hi  copcnlandi  no  funt,  cum  cfFe- 

Mmm  2  ttu 


4*o      DE  EFFE C1V  APPELLAT.&t. 

&u  ipfi  parum  intcrfit,an  compenfentur,an  reftituantur,quia  i 
compenfatio  vimfolutionijobtineat,/.  4  ficonftat.CdeCom- 
penfttionib,  &ita.definjtum  refert  CodexFabmnus,lib.y.  tit.  18. . 
defin.  70. . 

280.,      His  ita  digeftis,cxoritur  quaeftio,  t  an  in  quantum  locuplc-  - 
tior  factuj  fit , fru&us  bonae  fidci  pofleffor  rcftituct  i 

Ccnfcbitur  autem  Iocupletior  fa&uj,  fi  prctium  cx  vcndi- 
lionc fru&uum  reda&um  adhuc cxtct ,  quia  pretium  loco  rei 
fit,  L  item  fi§.  vlt.ffje  R.  V.  /. iz.fi&rem,  fi.de  petit.  hcered. 
Balduinusyin§.fiquisanondomino,  pojlnu.  ic.  ibidcm  Mjnfing. 
mt.  8,  Inflit.  de  rerum  diuifione,  vcl  conucrtcrit  in  rcm  fuam,  &. 
hosfru£tusconfumpfcrit,fuisautcm  pcpcrccrit,Z></.  <*<//.  25.$. , 
ll.f.depetit.hared.l 

Dcindc  ccnfctur  quij  locuplctior  faclus,  fitantundcmdc- 
fuo  eifct  crogaturuj,  autnecciTariam  fibi  rem  cniat,  quam  ne- 
ccfraribdcfuocratcmpturus,/.47.  inpupillo,§.  i.pUne, ff.de  ■ 
/&/««o«.feuytfuumxquodhabcbat,  rctincrcr,  aiioquin  amif- 
furus,de  qua  re  in  L  vtrum,  25.  /  if.fcd  etfi,  §.  11.  tonfuluit ,  cuni : 
tliquotfeq.ff .  depetit.  hared. 

Si  itaquc  bonae  fidci  pofTciTorcm.altcrutro  horum  modo- 
rum,IocupIctiorcmfa£tumcfTcconftitu2mus,  anadfru&uu  \ 
confumptorum  rcftitutioncm  obligabiturr^quaeftio  autcm 
cft in  iudicio  particulari,  non  vniuerfali,  vbi  receptum ,  bonae . 
fiqci  polTeiTorcm,  rcftitutioni  frucluum  obnoxium  cfle ,  qua  • 
tenus  locuplctior  fa£tuj ,  L  item  veniunt,  20.  $.  Prater,  6.  ver- 
fic,  eos autem,  L  2j\  §.  n.  confuluit,  L  40.  §.  1  f.  esr  L  1.  C.  depetiu . 
haredit. ) 

$1      Etnon  dcfunt  Iegum,tnccrationum  praefidia,quibusfuin-' 
ci  videturjaliud  obtinerc  in  iudicio  particulari. 

Primo ,  in  pctitionchaereditatij,  vtludicio  vniucrfali,  ideb 
id  introdu£tum  cfle,quia  poflciTor  hxrcditatij  careat  tituIo,& 
fru&ujaugcanthaefcditatem  ,  tanquamiusvniuerfalc, /.iVmi 
Veniunt,  10.  §.  itcm  r;on f/um  >  vcvClC.  fruclusautem, ff.de pe- 
tit.  hared.  &  petantur  iurc  a&ionis,  proinde  atquc  ipfa  corpora 
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hsereditaria,  non  iudicis  officio ,  vt  in  rci  vindicationc  cucnirc 

vidctun..  . 
Secundo,in confiderationemadducitur/.  4.  §.  l.ff.fimum 

regund.  I  quafitum .  40.  in  Hne^jf.  de  acq.  rer.  domin, 

Tcrtio,  quod  bona  fides  ,  pofleffio ,  cultura,confumptio, 
hocconciiiarcficimpctrarcvidcantur,  quidcnimxquiuscft, 
quam  vt  fru&us  mcos  raciam,quo*mcaimpenfa,&  induftria, 
bona  fide  cxpreffi,  vltrb  alioqui  non  na(cituros,haec  cnim  na- 
turalisratio  verfaturinconfiderationc.culturae,&cura??  ma- 
xime  adiun&a  hac  rationc,  quod  ex  pccunia  crogata ,  tantun- 
dcm  intereflc ,  &  plus  fxpius ,  quam  fru&uum  pcrcipcrc  po- 
tuiflem,  vndcab  humanitatcomni  alicnum  videtur,vt  fru&i-- 
busconfumptiscaream,  &ihterefle, . 

Dcnique,  in  hanc  fcntcntiam  omncs  Icges  adduci  poi.Utir5 . 
quibusconftituitur,  fruftusplcno  iurc  bonx  fidei  poflcflbns 
cfle,  idq*?  iuris  habcre,  quoddominis  tributum  flr,/.  quifitty  if. 
S.inaltcnoy  vcrtporro\bonafidei poflftr,L  inpccuclumwc  iS.ff. 
de  yfum  cpc.  L  bona fidei ,  48.  /  de  acq.  rer.  domin.  L  Z.  Cfi  quis 
ignorans.  zfc,  cum fimihbAupridicXis. 

Porrb  ,contrariafcntentia  t  non  minoribuslcgum  prcli- 
dijsinniti  videtur,  principiocnim  pcndcvztur  argumcntum  ,d. 
/.  25.  §.  confutuit,ff.  &  L 1.  C  depetit.  hared. 

Secundo,  <^uod  ncmo,cumdamnoaltcrius,  locuplctior 
ficndchczt  plan^.  ff.  de petit.  harcdJ,lc6.  iure ,  ff  deR.J. 
cap.  locupletari,  cod.  in  6.  damnum  autcm  cenfcri,  (iamitta- 
mus id ,  quod  noftrum  cft ,  aut  quod  confequi  potuimus ,  l.fi 
feruum^i.  infine,ff  adL.  ^tquiliamy  &  noftrum  efle,  quod  cx 
re  noftra  fupcreft,  /.  49.  folum^.ijffJeR*  V.vndc  acquum  efle, 
vtrcs  mcacum  accciliombusreddatur,/. \L.fimc& Titium  ,  , 
iuntla  1.  $i.fi eum Jcruumff.  de  rcbus  ircdit.  - 

Tcrtio ,  quod  ratio» cur  id  receptum  flt ,  in  vniucrfali  iudi- 
cio,  obtineatctiaminparticulari,  nullamautcmaptiorcm  & 
conuentiorcm  reddi  potfeiquarrrquod  lucrum  extorqueatur, 
&  aufteratur,vndc  non  cenfebitur,bona:  fidci  poflefloribus  in- 
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&  quae  occafionc  rci  acquiruntur  continentur  &  alia,vt  vfurar, 
reditus,penfioncs  ar  diumjmercedes  colonorum,opcrae  fcruo- 
X\imyl.26.l^.^6.ff.devfurist9'c.  l.ij.  ancil/arum,§, fcdes pcn- 

fiones,  ff  depetit.  hared.  I.  mercedes ,  zp.ff.  depetit.  hmed.  I,  nauis, 
6i.ff.de  R.V 

Et  funt,  qni  cxiftimant,  bonae  fidci  polTeiTorcm,hos  fru&us 
ciu<lcs  lucrari,  pro  rata tcmporis,  quo celTcrunt, ytinl.  defun- 
&a,  'fi.ff.de  vfufruttu. 

Alij  lutcn^yVt^alduinus, in  d. §.fiquis anon domino} lnflit.de 
rer.  dinif.  rcfcrt,fi  curam  fuam  impcndcrit,fuum  ciTe,quod  in  - 
dc  pcrccpit,cum  Papinianusjn  l.  fivrbanatf.ff.  decondicl,  inde- 
biti,  cosdcm  malx  fidci  poiTeiTori  dcncgct. 

Vcrum, cum hsec quaeftio  a  CilJ^en. in d. /. eertumy cap.%  ex- 
aminata  fit,codem,brcuitatis  caufa,Lc£torem  rcijcio. 

Deniqucin  hac  matcria  notandum  ,  frudtus  rcflituendos 
c(Tc,adielitisprimo  motae ,  etiamfi  in  fecundainftantiadc- 
mum  condcmnatio  fccuta  fir,  quod  memoriar  commendan- 
dum,  rcfcrt  Rulantus ,  par.  3.  lib.  6.  de firmand.  refacqu.  interrog. 
eap.  7.  nu.  1 7.  In  quam  rcm  f accrc  vidctur  /.  fiftm  fi>  jf.de  iure 
fifci. 

Scddehis  haftenus. 
,  2.S6      Porro,  t  fi  dc  aemrnatione  facicnda  frucluum ,  aut  altcrius 
rci  incidat  dubitatio,  cuius  tcmporis  aeftimatio  autratioin- 
cunda  crit  r 

An  contra&us?  vt,  /.  cum  quid.  \,ff.  de  rebus  creditis,  vbi  tacitc 
adumintelligitur^vt  eadem  bonitatcquaquiddaturn,  rcdda- 
tur  &c.  /.  fundum,.i&ff  de  nouation.  /.  eum  yuis,  22.  ffdeO.esA 
infinuarcvidcntur. 
287  An  vcrb  litis t  contcftatae  tcmpus?  vt,  /.  2t.  vinum,  ff fi  cert. 
petat.  cuincividctur,vbi  vctbum.petitum,  refcredum  adiudice, 
licct  cnim  vcrbum  ;petcndi  gcncralc  fit ,  vt  tam  ad  pctitioncm 
cxtraiudicialem,  quam  in  iudicio  rcfcrri  poffit,  /.  ^.fidecem^ 
ff.  de  Verbor.oblig.  /.  ampliui, \e.ff.  rem  ratam habcri  Tanien  in d. 
i.  21.  vinum,  dc pctitionc in  mdicio  fa&a,  intelligendum ,  vt 
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rcfponfio  intcrrogationiconformisfit.propofitaenim  quae- 
ftioni,  cuiustcmporis,  viniineunda  fitxftimatio,  de  tribus 
tantum  temporibus  quaefiuit,  contractus  Iitiscontcftatae,  8c 
fententiae,refpondctI.C  quantitunccumpctitum ejjetztfc.  Quac 
vcrba  rclataad  interrogationem,intcIligi  non  pofTunt,dcaIio 
tcmpore,  quam  Iitis  conteftatae. 

Sccundo ,/$.$.  in  hacyff.  commodati,  l.  vlt  ff.  dc  conditliont 
Triticaria. 

Tcrtio ,  praeftandum  elTe  omne,  quod  habiturus  fuifkt  pc- 
titor,fi  litis  conteftatae  tcmpore  (oluta  rcs  fuiflct,  l.prxtcrea,  20. 
ff.  de  R.  V.  l.  cum  fundus,  ji.  ff.  de  rehui creditis ,  /.  Vulgo,  1.  ff.  de 
vfuris&c.  atfi  dcbitor  rem  reftituiiTct,  autfoluiiTetdcbitum, 
creditor  haberet  illud  tale,  qualcnunc  eft,vndeaequumeft, 
eius  tcmpons  haberc  iudiccm  aftimationem. 

An  verb  tempus  morsc  infpicicndum  fit ,  t  vtcxd.  I.  vinum, 
colligi  vidctur,(i  verbum ,  petitum ,  refcratur  ad  intcrpcllatio- 
nem  cxtraiudicialcm ,  qua  mora  contrahitur , /.  mora,ff.  dcv- 
furis  zsrc.  Hoc  enim  arquitatisratio  fuadcrcvidctur,  vt  mora 
morofo  fitdamnofa,  cap.  mora,  deK.  I.  in  6* 

Hucacccdat,  cum  faciIccuenirenonpoffit,vtmoranon 
pneccdcnteperucniaturadiudrcem,  vtait  I.  C.  in/.  j.  infidci- 
tommifii,jf.  de*furisejrc:icxi\\>\uxx\oxx  fpedtandum^nceaim- 
punita  mancat,  non  Iitis  conteftationis. 

Addeniquetempusrei  iiudicat^s»  yt.  I  tf.fruttus,  t,  17.  Tu- 
lianus,§.  idemlulianus  ,  l.ff.  deK.V.  &  apertius  inl.  5.  §.  in  bac, 
ff,  commodati. 

Pro  conciliationc  harum  legum,t  variardiftin£t.ioncs  ab 
Intcrprctibuscxcogitatacfunt>  quibus  omiiTu,  ftatuendacft 
rcgula. 

Inltri&is  iudicij*,  rfgulariterrempus  litis  cenrcftationis 
ciTc  fpc&andum,  d.  /.    $.  in  /jacff.Commodati ,  /  ylt.ff.dc  Con- 
-  dicl.  Triticaria ,  /.  22.  vinum ,  ff.  de  reb.  credit.  in  ludicns  autem 
bonxfidei,  tempusreiiudicatae,</  /  y  fi  tamendcb!tor,mo- 
ratn  feccrit,  in  rc  tradeuda,  eius  tcmporis  aftimatio  facicnda, 
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porc  acccpti  iudicij  ,  feu  litis  contefhuonis,  in  irrictis  iu- 

dicijs. 

In  hac  autcm  matcria  fructuumt  ddigcntcr  confidcran- 
dum,  fi  ufifcus  non  intclligi , nifi dedu&isfuraptibus,  quiquae- 
rcndorum,cogcndorum,&  conferuandorum  frucluum  caufa 
rlunt,  /.  frufius,  j.fffolntomatrim6nioyl.quodinfruffibus.^6  ff. 
devfuriseSt.  /. i.  Cod.  de  fruclibui  eyjitium  expcnfis ,  quod  in 
omnifruttuumexactioncobtinet,  ctiamfi  a  malae  fidei  pof- 
,fefforccxigantur,  /.  ]6.fi  d  domino  ,  ^.final.frucluSyff.  depetiu 
Ji&redit.  /.  ait  Pra^or,  10.  §.  lo.  ey  frnclusyff.  qua  infrajtdem  credi- 
tcrum  eyc. 

Ratio  horum  eft.quia  fructus  finc  impcnfis  haberi  non  pof- 
funt,ctiamfi  dominus  fundum  poffcdiflet.  HinceLgantcrlu-  . 
risConfuItus  lulianut  yin  l.  y.fuudus,  ff.famiLertift.  Nullutn 
xafum  intcruenirc  poiTc,.qui  hocgcnusdedu&ioois  impcdiat 
&c.  (quod  tamen  itaintclhgcndum,  nifialiudconuencrit, 
«tti  vidcrc  cft  in  Partiario  Colono ,  aut  lcgc  nominatim  cx- 
prcfTumfit,  rationcm  cxpenfarum  non  habcndam,in  folutio- 
rc  fru£luum ,  vt  in  cap.  Tua  twbk ,  26.  cap*Paftoralisy  28.  ext  de 
xdecimis)  Kulantus ,  part  tertia.  Ub  fexto.  de firmand.ref  acqu.  in* 
terrog%  cap.  7,  nu.  36.  vbi  hoc  in  quadam  caufa  confidcratum 
rcfcrt. 

269  Sccundoanimaduertcndum,  tvtnonfolumpcrccptLfed 
«ctiam  qui  pcrcipi  potucrunt,in  reftitutionem  vcniant ,  l.fi na- 
uis.  6l>  §*fin.  ff.  dc  rei  yindic.  vbi  l.  C.  Papinianta  y  generalitcr  > 
dcfinity  cumdc  fru&ibus  aemmandis  ^uaeritur,  animadu^rti 
dcbcrc^nonanmalae  rldei  po/TcfTor  fruituruslir,  fcdan  pcttor 
iiuipotucnt,  fiei  pofliderclicu.ffct&c.  quamdcfinitioncm 
gencialcm ,  tam  m  vnmcrfali,  quam  particulari  iudicio,  obti- 
ncre a  qujbusdum  (ratuitur,ncn  eoim  quxritur  in  vtroq;  iudi- 
cio,  qui.i  polUJorhabcre  potueiit  ,fed  quidpetitor,  cuihac 
fru&umr.  reitituticne,legcsconfuItum  volunt. 

Idcntt  a  l  ur  in  l  it,  fcdejr  partus,ff '  quodmetuscaufal.  cum 
•firm  &t.$$i.  §.  (. friJl us, ff.de LgatH,\J.fi cartff}i.§. \.nonfo» 
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lum^ff.  deaclion.  empt.  I.  q.fi  depojjeff.  C  yndevi,  cap*  il.grauis, 
ext.  dereftit./poltator: 

In  contrarium  autcm  vrgerc  videntur,  /.  ait  Prator,  10. 
fruttu3,ff.  quxinfrsudem creditoll.  domum,  f.  l.fi  fundum>  17.  C 
de  reiyindicat.  /.  L  Cdepetit.ba.red.  /.  2.  C.  de  fnttiibusejr  iuium 
expenfis,  1. *>$.  fed  etfi  lege,  §.  4  fedad fruclui  Wc.jf.  de petit.  / ared. 
quibascauetur,  lllos fcu£tus  rcftitucndosc/Tc,  quospoflcflor 
referrc  potuifletv6V74to.  inl.  certum,  22.  cap.  9,  nu.  3.  cumfeq.C 
dereiyindic.  recitatis aliquotconciliationibujjijiqucrewciis \ 
Tandemconftituit,  nihil  intcre/Tcvtrum  vcrba  conccptaiint, 
in  pcrfbnam  petitorisjfut  poflciToris ,  cum  in  vnum  &  idem 
rccidantjVtrobiq^cnimjnon  ratio  peculiariseompendij,  quod 
ratione  perfonae  quis  fcntirc  poflet^fed  communis  aftimatio- 
nis,habenda  ratio  fir,ita  vt  ille  audxdus  non  fit;qui  vltra  com- 
muncm  &  diligentis  Patris  familias  confuctudinem,  quid  dc~ 
fidcrct,ijuare  fi  resiticomparatafit,  vtabvtroq^  vtdihgeti  Pa- 
trifamilias,  frudtas  pcrcipi  potui/Tcnt,  vltcrioreinueftigationc 
opu&non  crit,quam  ea,qua  quaeritur,quos  fructu  s  poflciIor,yt 
d]IigcnrPatcifamifias,pcrcipcrepotuiflct. 

Qusc  opinio  sequiffima  vidctur  ,  t  cui  fubfcribcrc  vi dcttrf  ijo 
Bdlduinup ,  ad§.  ei  yero  '>  nu .  $.  inftit.  de  rer.  diuifion.  Sicbardus  ad 
l,  domwn,  5.  C.  de  rei  yindicat.  pojl  nu.  4. 

Inhuiusopinionfsconfirmatfoncm^confidcraripotcritra- 
tio&g&,  \\.  caterum.ff.dereiyind  Lfiferuum ,  $yffad  L.  Aqui-> 
liam ,  /.  6] . pretia rerunr,  ff. ad legem Fakidiam ,  L\.§.  15.  aliat 
yidemuSyff.fi quidinfraudem  Palroni  faxlum fitl  Quibus  proba- 
tur  communcm  xmmationem  confldcrandam  c/Tc ,  vndc  & 
fru£tuum,quipcrcipi  potuerunt,aeftimatiofacicnclarcxcomr 
mnni  diligennaPatnsfamilias. 

Tertio,inhacfruclaumex26tionefecc.rnfndacftc.iufabo- 
rrae  fidei  poflefloris,ta  malaefkfei  pofFc/Torc ,  /  bonafidei,  48  lf.  17T 
deacqn.  >.r.  domin.l  <\.fd&hci^.2.poftiuc;.7aut;m.ff  finium 
rcgundorum,  l.  qnatta.fequitur ,  §.lat:a,  19  ff.  de  vficapion.  L 
frutfUiy  tf.ff.  de.yfun^  1.  tmum ,  i2.  iod.  de  rei  Vmdic.  %.fi  quh 
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anondomino,  inflit.de  rendiuif Ibidcm  paflim  communircT 
Dd.  dequa  re^  breuitatisxaufa,  reijcio  lc£torcm  ad  Gillcen.  ad 
^/.cm;<w,vbihancmateriam ,  &prxcipuec<i/wf7.  cxattifii- 
me  pcrfcquitur,  x?  Menoibium  >  remcd.  recup.pcfl.  tf.  num.  c  7$. 
cu  nicq. 

ln  hac  tamcn  matcria  impcdira ,  &  intricata,  illud  confta t , 
maU  fidei  poTfvfTorem,  ad  omnium  fru£tuum  rcftitutionem 
tcncri,  etiam  confumptorum ,  /.  40  illad,  §.  1.  Pradoiunfla  i. 

p poffcffor,  Ci.  /.  56  cum  hxrcditas ,  ff.  dcpetit  hxrcdit.  I.  il.  fipi- 
gnore^.fiprado  eJc.i.  jf.  dc  pignor.Mo.  I  11  ccrtum^C  dcK.  V. 
i.  maUy  C  de condicl.  ex  legc,  §.  etji inrcmtclum fit}  3.  vcrf.  illorum  J 
4Utcmfru£tuum,  lnflit.  dcofficio  iudicU. 

Idcm  iudicium  eft  in  bonx  n  Jei  poJTeiTore ,  lirc  contcfta- 
ta,  vtvniucrios  reftitucre  tcncatur,//  /.  iz.certum,  d  §.etfiin 
rcm,  3.  vcrfic  pofl inchoatam autem petitioncm,  infiit.  dc  officioiu- 
dicts  l  fcd etfi  legc,  §.  7  fiamejuntta  L$l.fi quidpojfcjfur,  \  fic- 
.  ut  autem.  ff.  d:pctit.  hxred.  1. 91.  quafitumj  $.  vlt  cum  bomo.  dc  /e-^ 
gat.  l.l.fifcus,  38.  ff  deiurefifci. 

Ratio  eft ,  t  quia  intcrpofita  rontcftatione»  &  caufa,in  iudi- 
ciumdcdu&a,  maljefidcipolTcfTorfit,  d.  §.fi  ante,  l.z.fipofl: 
C.  depetit.  hxrcd  l  1.  C.  dcfrullib.  ef  litium  expenfis ,  /.  ncmo ,  10. 
C.  de  acqn.  poffcfi.  cfc. 

Et  h  inc  do£trinam  confirmat  prxiudki)*  Rulant:/s,par. }. 
lib.  6  dcfirmand  rcj. acq.  interr.  cap, 7.  num.  9.  vbi  rcfcrt,  a  tcm- 
pore  litiscontcftationisfrudus  adiudicatosfuilTe.  Videatur  & 
Codcx  Fabr.  lib  7.  tit.  \'S.  defin.  25  64.  7;.  0^77. 

Qood  autcm  di&umcft  ,  t  iins  conteftationc,  quem  in 
mala  fide  conftitui ,  hoc  iuris  interprctatjofte  potius,  qu3m 
cxrci  vcriratciudicatur,  ncc  enim  lnomnjbusccnlenrurcile 
malaefidcipoflcfTorcs  ,  qui  initio  illaTam  confcicntiam  ha- 
bucru«n,  nam  fi  rcs  pcrcat>  bonarfidcipoiTciTorcs^ctiamaccc- 
pro  i  jJicio.  hbcrantur ,  ncc  cnimdebctpofTcfTbrautmorta- 
liutem  pradhrc,  aut  proptcr  mctum  huius  pcricul;  tcmcrc 
indcfcnlum  iu$  fuuin  1  elinqucrc,  aut  (uclum  prxftarc,  /.  vtiq, , 
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\6.  in  princ.ff.  de  R.  V.  /.  40.  iUud,ff.  depctit.  harcd.  quam  lc- 
gem,iIlamcclebrcm&varicaDo6toribus  agitatamqu.ieftio- 
ncm,  quatenus  poffciTor  ab  interitu  rciIiberctur,/W*7.C 
tanquam  arbitri  huius  controuerfiar,  dirimere  ftatuo. 

Non  itaque  in  omnibus  nutafideipoiTclTorquisconfti- 
tuitur  acccpto  iudicio,  /.  24.  fi  quisfiluiioni^ff.  de  yfuris,  quo  ad 
fTu&uu  reftitutioncm  autem,  poft  htcm  contcftatam  omnc*? 
pofMorcs  funt  parcs,  d.  §.fiante}  l.  25.  ff  depetit.  h&udit.  d.§.  3. 
vcrf.  pofl. 

Ncc  admittcnda  videtur  t  poftulatio  poiTciToris  allcgantis,  474 
fiindum  incultum  ,ftcrilcm,  lnfru&uofum  fuiiTc  ,  nuncau- 
tcm  cxcultum,  fruttusquc  potius  cx  induftria,&  culrura,quam 
c'x  re ipfa  percepilTc,  &  pretia  non  ex  prseterita,  fed  ex  praefenti 
•xftimationc  conftitui,ficuti  cnim  diligcnti  cultura  prctia  prac- 
diorum  ampbantur ,  ita  fi  negligcntius  habita  fint,  minui  ea , 
nccclTe  eft,  vt  ait  I.  C.  in  l.  3.  non  intelligitur ,  §.  c.  diuifratres ,  ffl 
dciurefifci.  Quarc  iniquum,  &  alienum  ab  humanitate  vidc- 
tur,adfruduumreftitutioncm,  etiam  poft  litcm  contefta- 
tam,  adftringi  pofIciTorcm,maximc  bonar  fidci,tcmporc  cm- 
ptz  rei:  Vcrum,  cum  nihil  commune  habcat  qualitas  fundi , 
cum  mala ,  aut  bona  flde  poflclToris,"  fundusquc  reftituendus 
fit,  qualis  fucrit  litis  contcftatae  tcmporc ,  /.  t.  yulgo  ,ffdevfu- 
ris  ejrc.  cumftmilib.  refert  Codex  Fabrianut ,  lib.  7.  titul.  18.  defi- 
mt.  19.  poiTeiTorcm  obligari  ad  rcftitutioncm  fruftuum,  cum 
tcmpcramcnto  tamcn  ibidcm  addu&o,  ex  l.  jfi.fumpm.ff.  de 

Ethaec  dcfru&ibus  perccptis,poftlitis  contcftatibncm. 
'  MaiorisdifficuItatiseft,tquidfcnticndum,dcfifu6bbuspcr-  ijf 
ceptis,anteIitisconteftationem:Negatenim/./r//^,45.^^« 
^mc^f.naturalcsfruftuslucrobonaefidci  poiTefT.ccdcrc.Af* 
jfirmarc vidctur,/. bona,  ^S.  ff.de ac^uir.  rcr.  domin. Concili&tio 
harum  legum  in  difficih  cft,  quarum  varias  cxpofitioncs,  vidc 
apud  Gilken.  ad d.  I. 12.  certum}  cap.j.pcrtotumjC  deR.  V.  Intcr- 
pretes;  ad  §.fi  quh  a  non  domino7lnftitut.  de  rerum  diuifione. 
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Hoccxpeditum  vidctur,bonse  fidci  poiTc  jTorem  ante  Iitcnf 
fontcftaram,  feu  acccptum  ;udicium,confumptos  fru&us  lu- 

crariauthorir.  /.  4  fidcrhci ,§.2. pojl.ff.fimumreguniofitm^ 
jpndmtiifulftqiwiubitiytrbiy.$z&  ^nte  iudicium  pcrccpti  non 
omnimodo  hoc  in  iudicium  vcoicnt,  aut  cnim  bona  rldcper- 
cepit,  &iMcraricumoportet,ficospcrccp;t&c.  cr§.  \ctfiin 
rcm  ,  vcrtlc.  fi  vcro  bona  fidii pojjljjor  fucrit :  non  habcturratio , 
ncqtte  conjumptorum  ,neqac  non peueptorHmcjrc.  Inftit.  de  officio. 
ludicis. 

?  Hincanimaducrtimuj.precipue  vim  conftitui  in  confum- 

ptionc  fru&uum  >  /.  quafitt*mt  AQ.ff  dc acqu.  rer.  domin.  I. 
quitur,  $.  lamjp.fi.  deyfucapionib.  I,  ^i.  Nefcnnitts,§.  i.fundtwh, 
fi.  dc  re  iudic.  L  ccrtum,  22.  C  de  /v.  K      ^u/ju  «a//  domino,lnfiiu 
dcra:diuifio: 

tf6      Iiiibbitaliquij,  ftatimficri  bon;tf.deipoiTcilbrisnu£tusv 
d.  §.  i$.  /4/74,  /.  inpecudum,  i2  ff.  de  yfuris,  l.  bonec  fidei,  48.  ff.  de 
acqtt:  rerldomin:  vbidicitur ,  percipiendo  fructuj ,  bonx fidci 
poiTcflbrem  fuoi  faccrc,dc  con{umptioneautcm,rn  d.lcg»bur». 
altum  fjlcntium,perccptione,inquam,m]ctus  fiantbonae  fidci 
po{kGom,Lfieim,  rf.ffdeR.  V.  Larboribus,  12.  §  lulianus,  f4 
ff. deyfufruclucy qucmadm.cft.  LfifruelHariu*meJfcm,\i.ffqui- 
aws  modis yfusftuclus  amittaxur,  pcrccpti  vcrb  dicuntur ,  fi  a  tolo> 
ieparati  fint,  d.  L 13.  Balduinus,  ad  $.  u yeroadquem,  Infiiu  de  rcr~ 

j      &uifio:  Cuiaciua,  lib.  ii.obf.  cap.  3  9, 

'  Kij  occurri  potcft,  pcrccpto j ,  pofTeflbri  j  ficri ,  quam  diu  1 
domino  vindicantur,  confumptoj,vcrcciujficri,  quiaado- 
mino  vindicari non  poffint, dicl.  I.  qntfitutn,  40.ff.de acqu.  rer.  - 
domin:  d.  §.  fi  qmanon  dominojnfiit:  de  rcr:  diuifio:  nccabfut- 
dum  eflc,quem  dominum  fa  £tum,cogi  ad  rcftitutioncm  fru~ 
£tuum,fuoJ  quidem  farcrc,  donec  ab  co  rcj  euincatur  >/.  inde- 

hitij.  2.  quotiens.  §.  1  ybiigiwtyun&zL  idemquod6.ff.decondi-: 

Qio:  indcbiti. 

277      Vcrum,rcftatfcrupufusf  muIrb:nfefrior,c.\7./Xfw/>/;^,^5l 
f*  de  RtV.  m  vctbis,/ciiicct,fi  fnutuum  an?! Utemcvntefiatam  pcr- 
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jttptorum  fummam  excedant  cjrc.  fi  fumptus  ex  :cdant  fru&uum 
ante  litis  conteftationem  perccptorum  quantitatcm ,  fupcr- 
fluum  tunc  prc;ftabitur,qu6  fit,vc  bonx  fidci  poflfeiTor  non  lu- 
crabitur  fru6tus,antc  hie  conreftatam,contra</.  /.  4.  §.po/lyff* 
finitm  regund.  /.  certum,  22.  C.  de  R.  V.  cum  fmilib.fupraaddutlis, 

Huc  pertinet  /.  emptor ,  6$.  ff.  de  R.  V%  esl.16.  fuper  empti}  C 
ie  eu  iftionib.  q  uae  h  o c  1  pfu  m  ln ( i n ua n t . 

Interpretcscomnnunitcr  *</</.  l.fumptus,  48.  eW.  6$.emptor, 
conftituunt,in  d.  lc^ibustradicxccptioncm  a  regula,qua  do- 
cctur,  fru&uspirccpto*  ,ameIitemcontcftatam ,  fuos  faccrc 
bonx  fidci  polfcfforem ,  vidcatur  es  Duarcnusyadd.  I.  \6.fuper 
.  empti,  verf  babita  ratione fwttuum  csc. 

Modcrni  autcm  cowifj^iuntl  adcorrc£lioncmtcxtus,  & 
jta  legendum  putant ,  in d.  l.fumptus,  48  jf.  de  R.  V.  in  vcrbis , 
.Scilicct fi frutiuum  aiite conteflata perccptorum  vrc.  vt  fit  fenfus » 
cum  fru&us a  litc contethta  tantum ,  id efl%  poft  litem  conte- 
ftatam ,  bonac  fidei  poffdfor  fru&us  rcftituat,horum  pretiufll 
c  ompcnlabit,cum  impcnfis,  quas  fccit,  fumptus,  inquam  , 
compcnfabit  cum  fru&ibus,  perccptis  a  Iite ,  idejly  poftli- 
tcm  ,  ctli  iumptus  cxcedant  fru&uum  a  litc  pcrceptorum 
cjuantitatcm,tunc  fupcrfluum  pr3eftabitur,candem  corrcctio- 
be.n  repctunt, ind.  /.  emptor}6j.  vt  pro  di&ione,  ante,  ponant, 

M 

Jn cuius confirmationcm ,  pondcrari  potcft  Text.  inl. eni- 
ttis.  id.ffdevfnris,  ibi,  quamuis  emptor  pofl  dominijhtem  incboa- 
tamyfruclusaduerfiiriore/lituiteSc.  cum  alijs  fupenoribusrecita- 
tis:  Quibus  cauetur,  fructus,  bonx  fidci  poifcifori  ,antelitcm 
conteftatam,  lucroccderc,adeb,  vtnecadcorum  maxime 
confcmptorum  aeftimationem  tcneatur. 

Porr6,tcum  corrctbo  Textus  diffi;ileadmittendafit,pro- 
inde,quod  dicitur,fruttus  a  pofTdforc  perceptos,  compenfan- 
dos  cum  cxpenfis  in  rcm  mehorandam  fa&is ,  ad  cos  fruttus 
pcrtinet,qui  rcftitucndi  funt,non  autem  adcos,qui  plcno  iure 
acquifiti  funt  pQfTcfTorijnam  hi  copcnlandi  no  funt,  cum  cffe- 
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&uipfiparumintcrf:t,an  compenfcntur,anrcftituantur,quiii 
compenfatio  vim  folutionis  obtineat,/.  4  ft  confiat.C  de  Com- 
penfationib.  &ita.dcfinjtum  rcfcrt  CodexFabrianusJib.j.  tit.  l8. . 
defin.yo. . 

280 ,      Hi.s  ita  digcftis,exoritur  quaeftio,  t  an  in  quantum  Iocuplc*  - 
tior  factus  fit ,  fructus  bonae  fidci  polTefTor  rcftituet  s» 

Ccnfcbitur  autrm  locuplctior fa£tus,  fi  prctium  cx  vcndi- 
tionc fru£tuum  rcda £t u m  adhuc extct ,  quia  pretium  loco rei 
fi t ,  L  item  fi§.vtt.ffldeR.  V.  l.xi.fiw  rem ,  ff.  de  petit.  hxred* 
BatduinuSyin^.fiquisanondominOy  poflnu.  if.  lbidcm  Afynfing. 
m.  8,  Inflit.  dererum  diuifione,  vcl  conucrtcritin  rcm  fuam,  8c 
hosfru£tusconfumpfcrit,fui?autcm  pcpcrccrit,Z)</.4<//.25.$. . 
II.  f.depetit.hared.[ 

Dcindc  ccnfctur  quis  locupletior  faclus,  fitantundcmdc- 
fuo  efletcrogaturus,  autncccitiriam  fibi  rcm  emar,  quam  ne- 
ccfiario  dcfuo  cratcmpturuj,/.47. inpupiUo^  §.  i.ptane,ff.  de  • 
fotution.ku yt fuum^quod habcbat,  rctincrcr,  alioquin  amif- 
furus,de  qua  rc in  /.  ytrum,  25.  /  if.fcd ctfi,  §.11.  confutuit > cuni * 
tliquot feq.  ff.  dcpetit.  hccred. 

SiitaqucbonxfidcipoflciTorcm.alterutro  horum  modo- 
rum,IocupIctiorcmfaclumcfTeconmtu2mus,  anadfructuu  . 
confumptorum  reftitutioncm  obligabitur.^quaeftio  autem 
cft  in  iudicio particulari,  non  vniucrfali,  vbi  reccptum ,  bonae : 
ficjei  poiTefTorem,  reftitutioni  fructuum  obnoxium  effc ,  qua  - 
tcnus locuplctior  fa£tus ,  U  item  Veniunt,  20.  $.  Prater,  6.  ver- 
fic,  eos  autem>  U  2f.  §.  it  confutuit,  U  40.  §.  I  jf.  &  U I.  C.  depetiu  . 
haredit.) 

$1      Etnon  dcfunt!cgum,tnccrationum  prxfidia,quibus^iin-' 
ci  videtur,aliud  obtincre  in  iudicio  particulari. 

Primo ,  in  petitionc  haercditatis ,  vt  Iudicio  vniucrfali ,  idcb 
id introduclum cflc,quia pofieiTor  haErcditatis careat  titulo  & 
fru&usaugcanthaefeditatem ,  tanquamiusvniuerfalc, l.item 
Veniunt,  10.  §.  itcm  r.on ftum  t  vcrCic.  fruclusautem,  ff.de pe- 
tit.  hared.  &  pctanturiurca&ionis,  proindc  atquc  ipfa  corpora 
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haercditaria,  non  iudicisofficio ,  vtinrcivindicationccucnirc 
videtur* . 

Sccundo,  in  confidcrationcm  adducitur  /.  4.  §.  2.  ff.finium 
regund.  I  quxfitum .  40.  in  Hne^ff.  deacq.  rer.  domin, 

Tcrtio,  quod  bona  fides  ,  poiTeffio ,  cultura,confumptio, 
hoc conciliarc  & impetrarc  videantur ,  quid cnim  aequius cft , 
quam  vt  fru&us  mcos  faciam,quoimcaimpenfa,&  induftria, 
bona  fide  cxprefli,  vltro  alioqui  non  nafcituros,hzc  enim  na- 
turalisratio  verfaturincohfidcrationc  culturar,  &  curae,  ma- 
xime  adiun&a  hac  rationc,  quod  cx  pccunia  crogata ,  tantun- 
dcm  intcreffe ,  &  plus  frpius ,  quam  fru&uum  pcrcipcrc  po- 
tuihem,  vnde  ab  humanitatc  omni  alicnum  vidctur,vt  fru£ti- - 
bus  confumptis  caream,  &  ihtercffc . 

Dcniquc,  in  hanc  fentendam  omnej  leges  adduci  poi7ur)r5 . 
quibuscohftituitur,  fructusplcno  iure  bonx  fideipofleiToris 
clfc,  idqj  iuris  habcre,  quoddominis  tributum  fir,/.  quifcit,  if. 
§.  inalieno,  vciC porro\bonccfidci  poffcJJor^L  hipccudum  ejrc.  iS.  ff. 
de  vfuris  ej?  c.  I.  bonce fidei ,  48.  ff  de  acq.  rer.  domin.  L  2.  Cft  quis 
ignorans.  ejrc,  cumfimiltbAupT&di&is. 

Porro , contraria  fententia  t  non  minoribus  legum  pnrfi-  182  • 
dijsinniti  videtur,  principioenim  pondctaitui:  argumcntum  ,d. 
1. 2J.  §.  confu!uit,ff.  ejrl.j.C.  dcpctit.  hared. 

Sccundo,  cjuod  ncmo, cumdamnoaltcrius,  locuplctior 
flcri  dcbeat  ,< pUn^  ]%.ff.  dcpetit.  hctrcd.  L zo6.  iure ,ffdeR.  1. 
cap.  locuplcuri ,  cod.  in  6.  damnum  autcm  ccnfcri,  fiamitta- 
musid,  quod  noftrumcft,  autquodconfequipotuimus,/.y£ 
feruum ,  33.  infine,fj.  adL.  Aquiliam,  &  noftrum  efle,  quod  cx 
rc noftxa fupcreft.  /. 49.  folum,§* u ff:deR*V.mdc  aequum  eflc, 
vtres  meacum  acccnionibusreddatur,/.32.^wc  ejr  Titium  ,  , 
iuntta t.$l*fi eum Jcruumff.  de  rcbus trcdit.  . 

Tcrtio ,  quod  ratio,  cur  id  receptum  fit ,  in  vniucrfali  iudi- 
cio,  obtineatctiam m  particulari ,  nullam autcm aptiorcm  & 
conucntiorcm  rcddi  pohV,  quam  quod  lucrum  cxtorqueatur, 
&  aufteiatur,vndccon  cenfebitur,bona:  fidci  pofTciToribus  in- 
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iuria  ficri ,  l.fexta.  quoiautcm,  §.  n.fimilimodo}ff.qHa  infran- 
dem  Crcditor:  cum  lucrum  cxtorqucatur,  non  damnummfli- 
gatur,ncqucbooam  fidcm^pofTcffioncm  5cc  contrarium  in- 
duccre  pofTc,  nam  vbicunquc  dc  lucro  ti  a£catur,ob  bonam  fi- 
demquufruttusfibipolhcerinonpotcrit ,  vti  vidcrc  cftex/. 
indebiti.x^  iunrtal.6f.  infumma§.  %.tiqai  itidebiiHmcrc.jf.de 
tcndiclione  indcbiti.  Multo  minut  ratio  culturacconfidcran- 
dacrit,cumnon  alitcr  r^fmuendi  (int,quam  dcducta  impenfa, 
d  §.*  eiqui}l.att  prattor  }xo  %.io.t?  fruCtus.ff.qHtinfraui.cn- 
dit.  cumfimilib. 

Dcniq-jc, argum.  I \item%  ff. dc conditlione indebiti, l. Impe- 
tatbr}  70.  §.fin.  tum  duabus  legib.feq.  ff.  delegatU ,  z.  maximtveri 
§.  3.  fi  in rem}  vctf.  etfi  bMcdiusjnftit.  dc  officio  Judicis,\b\  Im- 
pTatorvtruTnq-,iudiciuniv*\iuiparat,  quo  adfrudtuumrefti- 
tutioncm.  Couar.yariar.  refdut.cap.\nu.6.  & itaobfcruatum 
in  quadam  caufa  rcfcrt  Rulant.  dc  Commijjar.par.  3.  lib,  6.  de fir- 
piand.  ref.  acqu.  interrog.  cap.  7  nu.  9. 

Iri  hac  legum  &ratio»»uin  coni1.cl:ationc,nonfacilcfucrit, 
quidfccurcicqucndumfit,  CApediuiflc. 

Exiftimarem  tamcn,t  primxopinioni,  vtfummaxquita- 
ttfubnixx,rationemconuarc,cumcultura>bona  fidcs,  con- 
fumpio.hocconciSiarcvidcantur^vndcanimaducrtimmjno- 
ininatim  mentioncm  fien  bonx  fidei,cuiturx,  ind.  §.fi  quisa 
ftondomino  cfc  inflit.  de  rer.  diuifio:  prsecipue  autcm  conium- 
pnor»is,adcb,vt  vindicari  non  poffint,  §.  3.  vcxifiyeri  bonx fi- 
dci.  Jnfiit.  dccffic.  iud.  tumetiatn  propter  poflcffioncm  cuius 
proprius  finijcft  vtilitas  fru&uum  ,  6c  nrgligentiam  non  pc- 
tcntisfundumfuum,c»immagi$  pctiton  ncgligcnti ,  quam 
pofTcfTori,  qui  bona  fidc  fru&us  confumpfit ,  imputandum 
fit,  /.  12,  mulier}  §.fihxres}fecHnda.ff.ad  Senatum  Confult.  Tre- 
hcllianum. 

Dcniquc,admifla  in  cortfrariumopinione,dcterioriffirna 
crit  caufa  ,  &  conditio  bonx  fidci  pofTcfToris ,  cum  cnim  crc- 
dcndum  nonfir,aliquembonafua  tcmcrc  di  iapidare  autpro- 
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funderc,  /.  cum  dc  indebito^ffdcpnMt,  fcmpcrad  rcftitutionctr» 
fru&uum  obiigan  vidctur. 

Necobftat,  non  cenferi  !o.:i.jpIctem.fi£lum,fi  prctiumab- 
(kte^Labeo  ff.de  verb  ftgnif.  h  :^mcn  illud  m  aliam  rcm  con- 
ucifum  ut,locup!es  factus  cxillirsutur ,  /.  y>idcamus,i-;.  l.fiipft 
res,  xS.ff.  quodmet.  au. 

Et  hanc  fcnrentiam  moribus  multorum  locorum  rccc- 
ptam  cflCjVt  vidclicct  bowx  ndei  poflciTor  fru&us  lucrctur  vsq^ 
ad  litis  contcftationcm ,  refcct  Gil^cn.  in  d.  I.  zz.  cemm,  cap.  7. 
m.  90. 

Supcreft,  vt  vidcamus,  f  quod  obtincat,  in  cstantibus fru-  2&£ 
ftibus,  quo.v,  omiila  akcrcatione  ,ftatuo  relhtucndosciTe,  cx 
l.  certum,  Cod.  de  R.  V.  L  41.  Nefcnnms.  §.fandum,  i.ff.  dc  rc  iu- 
dic.  bcct  pcrccptifint,  non  rrmcn  coniumpti,  quauiu-scniiii 
percipiendOjbonaEfidcipoilc^crfriirlusacqutrafjdomino  ta- 
men  rcm  vindicantc  ,  amequatn  confurnamur,  reirituendi 
funt,  vt  multisprobat  Gilfy».  indicl.1.  certum,  upu.feptimo* 
mmcr.  59  cumfequcn.  vbi  argurrcntis  pro contraria  partead-- 
ductis ,  refpondct ,  &  dc  his  fru&ibus  cxtantibus ,  liccr  pcrcc- 
ptis,  (  quibusopponunturpcndcntcs)  (\t.fumptus,  48./.  6jy 
emptor}ff.  /fc&Kcxaudicndieffct,hanc  lcntcntiam  n.'hil  ab- 
furditatis  confccuturum  cflc  videtur,  vt  cum  hoccafurc- 
ftituerc  tcncatur  bonx  fidci  poiTctfor  cxtantcs  fru&us ,  !i- 
cct  pcrceptos ,  poflitcosdcm  compcnfarc  cum  fumptibus: 
fattis,  ad  etutaodamcorrc&ioncmfexftfx,  quziniureoiiio- 
faeft. 

Quarrct  hic aliquh , an qasede fruclibus t di£ta,gencral>ter 
intelligcnda  (lnt,&  tnasfercda  ad  fru&us  ciudesj  Tritum  cnim 
cft,frudr.us  diuidiablntcrprctibus:lnnaturalcs,induftrialcs  6c 
ciuiles^quam  diuifionem  rcprobat  Corafius Ub.^.MifteUan.  c.9. 
Cuius  opinioncm  A/cw»r^/if#,  confutat ,  libr.i.  dearbitr.  itidic. 
ter.tur.  tcrtU.  cafu,  uo.  vi  Je  Gitfyi.  in  dicl.  I.  ccrtum,  capit  fixto.. 
an,  «^«rf^ctiam  proccdantinrru<tribuseiuil)bus,  latecnirri. 
patcr,  hocoomcn ,  con-plectitur  namquc,  tcrra  producit , 
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&  quae  occafione  rci  acquiruntur  contincntur  &  alia,vt  vfurx, 
rcditus,pcnfioncsa?diumitncrccdc$colonorum,opcraercruo- 
rum, /.26.34. 36.  ^e>A"icrc.  Lij.  tncWarum^.  fede? ptn* 
fiones3  ff  depctit.  bccrcd.  I.  mercedes  yip.ff.  depetit.  bared.  I.  nauis , 
61.  fi.de  R.V. 

Et  funt,qni  cxiftimant,  bonae  fidci  pofleflbrem,hos  fru&us 
ciu»lcs  lucrari,  pro  rata  temporis,  quo  ccflcrunt,  vtinl.  defun- 
fta.  jS  ffde  yfufmtlu. 

Al .)  autcm, yt "Balduinus, in  d. %.fiquk a non domino,  2nflit.de 
rer.  diuif.  rcfcrt,(icuram  fuam  impcndcrit,fuum  cfle,quodin- 
dc  pcrcepir,cum  Papinianus.in  l.  fi  yrbana>fi.  ff.  de condicl,  inde- 
biti,  cosdcm  malx  fidei  poflcflbri  dcncgct. 

Vcrum, cum haec quaeftio  a  Cilken. in d. I. certum> cap.S  «- 
aminata  (it,codem,breuitatis  caufa,Lcctorcm  rcijcio. 

Deniqucin  hac  matcria  notandum  ,  fruftus  rcftituendos 
cfle,adielitisprimo  motae ,  ctiamfi  in  fecundainftantiadc- 
mum  condemnatiofccutafit,  quod  mcmorisccommcndan- 
dum,  rcfcrt  Kulanm  ^par.  3.  lib.  6. defirmand.  ref.acqu. interrog. 
cap.  7.  »jf.  1 7.  In  quam  rcm f accrc  vidctur /.  fifim 38.  ff.  de  iure 
fi/ci. 

Scd  dchis  ha&cnus. 
.  2S6      Porro,  t  (i dc aeftitnatione facienda fru&uum ,  aut  altcrius 
rei  incidat  dubitatio,  cuius  tcmporis  xihmatio  autratioin- 
cundacritf 

An  contrattus?  vt,  /.  cum  quid.  3 %ff.  de  rebus creditis,  vbi  tacitc 
aftum  intclligitur,vt  cadem  bonitate qua  quid  datum,  rcdda- 
tur&c.  i \fundum,.i%. ff.de nouation.l.cumquis,  22. ff.de  O.cfA 
infinuarcvidcntur. 
28/  An  vcrb  litis  t  conteftatae  tcmpusf  vt,  /.  22.  vinum,  ff.  fi  cert. 
pctat.  cuincividctur,vbi  verbum/>rw«;»,refcredum  adiudicc, 
iicct  cnim  vcrbum  petcndi  gcncralc  fit , vt  tam  ad  pctitioncm 
cxtraiudicialem,  quam  in  iudicio  rcfcrri  poffit,  L  ^S.fidccem^ 
ff.  de  y^rbor.oblig.  /.  amplim}  if-fi  rem  ratam  baberi  Tamcn  ind, 
L  21.  yinum ,  dc pctitionc in  mdicio  fa&a,  inteliigendum ,  vt 
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rcfponfio  intcrrogationi  conformis fit,  propofita? cnim  qux- 
ftioni,  cuiustcmporis,  viniineunda  fitacftimatio,  de  tribui 
tantum  temporibus  quaefiuit,  contractus  litisconteftatx,  5c 
fentcntiae,rcfpondctI.C  quantitnnc  cumpctitum  ejjet  &c.  Quse 
vcrba  rclata  ad  imcrrogationem,intclIigi  non  poflunt,dealio 
tcmporc,  quam  Iitis  conteftata?. 

Secundo  ,7.  3.  §.  in  hacyff.commodati,  l.  vh.jf.  de  condittiont 
Triticaria. 

Tcrtio ,  prxftandum  clTc  om  nc,  quod  habiturus  fuififct  pe- 
titor,fi  litis  conteftatae  tcmpore  loluta  rcs  fuiflct,  lprxterea,io. 
ff.  de  R.  V\  l.  cumfundus,  31.  ff.  de  rebuicredith ,1.  Vulgo,  1.  ff.de 
yfurisejrc.  atfi  dcbitorrcmreftituiflet,  autfoIuiiTetdebitum, 
crcditor  habcrct  illud  talc,  qualcnunc  eft,  vndeaequumeft, 

•  eius  tcmporis  habcrc  iudiccm  aftimationem. 

An vcro tcmpus morsc infpicicndum fit , t vtcxd. l.vinum,  288 
colhgi  videtur,fi  verbum,  /w/r«/»,referatur  ad  intcrpcllatio- 
nem  cxtraiudicialem ,  qua  mora  contrahitur , /. mora,ff. dcv- 
fum  ejrc.  Hoc  enim  srquitatisratio  fuaderevidctur,  vtmora 
morofo  fitdamnofa,  cap.  mora,  de  K.  I.  in  & 

Hucaccedat,  cum  facilc  cuenirenonpoflir,vtmoranon 
praeccdcntc  pcrueniaturadiudfccm,  vtait  I.  C.  in/.  y  infidci- 
tommifii,ff.  devfurisejrc.  tempusmorx  fpec"tandum,nccaim- 
punita  mancat,  non  litis  conteftationis. 

Addcniquctcmpusreiiiudicatapj»  w.ltf.fruftusj.  xy.  7u  - 
lianus^.  idemlulianus  ,  l.ff.  deR.  V.  fcapertiusiw/.  5.  §.  inhacy 
ff%  commodati. 

Pro  conciliationc  harum  Iegum,f  variardiftinftiones  ab  -28^ 
Interpretibuscxcogitatsefunt,  quibus  omiifis,  ftatuendacft 
regula. 

In  ftri&is  iudicij* ,  rrgularirer  rcmpus  litis  contcftationis 
cftc  fpe£tandum,  d.  /.    §.  in  bacff.Commodati ,  /  ylt.ff.dc  Con- 

•  ditt.  Triticariay  L  22.  yimm ,  ff.  dereb.  credit.  in  ludicijs  autem 
bonaeruki,  tempusreiiudicatae,*/  /  $.  iitamcndcb!tor,mo- 
ratn  feccrit,  in  retradcnda,  eius  temporis  aeftimatio  facicrvda, 
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quopIurimifiat,ancontra£fcus,an  morae,  an  reiiudicatar,/. 
§.  fiper  vcnditoremj.zi  fi flcrilis §.cumper  Venditorcm  ff.  de  aclion: 
*w/>f/,adcb, vt  fi  res  pluris  fucrit contrac~ais>aut  morar  tcmpo- 
rc,  quam  rci  iudicatae,  reduccndafit a-ftimatio  ad  tcmpus  con- 
tra&us,  fcumora? ,  fin  autcmminoris  rti  iudicatae  tcmpui 
fpc&andum  crir. 

Cuiusratiorcdditur,quoniaminftric~tis  iudicijsjudcxad- 
ftringiturformulxpctirionis,  huiusq^  tcmpus  fpectandum, 
in  iudicijsautcmbonafidci,  ludcx  libcramcxarquo&bono 
aeftimandi  habct  potcftaum,quantum  dari  oportcat,idcoque 
aftimatio  crcfcit,  vsq-  ad  tcmpus  rci  ludicata*,  inclufiue, quod 
in  ftri&is  Iudicijs  non  obtincc. 

Hinc  ctiani  vjdcmus ,  quod  in  his  iudicijs  accclTioncs  vcni- 
ant  tantum  a  tcmporc  litis conteftata: ,  /.  yideamm,  §.fi acllt- 
item,  ff.de  yfttk. 

Ncc  maior  vidctur  ciTc  ratio ,  in  3rftimatione>  quar  ctiam 
officioludicis  venit,  quodquctantuma  temporcacccptiiu- 
dicij  vires  habet,  leg.  adtles,  §.fciendum,  ff.de  adilitio  editto 

JtpO  Dixi,  f  regulariter  iriflritlis  iudiciis  tcmpm  litisconteflatiomt 
ttttndendum  efle^zm  fidebitorpriusin  mora  fueritcquum  cft 
atemporemora?,  seftimationum  rationem  habcn,ncip(i  fru- 
ftratioimpunita  fit,  Lfi hominem ,  37. ff. mandati. 

Et  ita  conciliari  poterunt  leges,  qua  intcr  fc  pugnarc  vidcn- 
tMTyipenult: ff.de condUl:  TritiearU ,  /.  inrefurtiua, 8.  §.  I.  ff.de 

k  tondiclifurtiua ,  /.  rerum penult:  ff.  rerum  amotarum,  Cuiacius,  in  L 
fp.ffdeyerb:  oblig:  vidcatur  &  Duarentts,  in  tif.fi tert:  petat:  fol: 
mi/)iySi9-  HotomanutMufl: quxfl\qu*fl:  \6  foL  1^7.  CodexFa- 
brianui,  libr:  quarto.  tit:  2.  defin:  6. 7.  8. 9.  if.  17.  18.  cr  Itb:  quar- 
titul:  24.  dcfin.  5.  9,  r©.  numer.  oftauo.  vbi  latifTimc  difputar, 
<juomodo ineunda  Cit aftimatio ,  rci  dcbittc ,  tam  cx  contra- 
&U  bonse  fidci ,  quam  ftri&i  iuris ,  fccundum  ftri&am  iuris  ra- 
tioncm,  & d.  defin\  ir.  rf.  lib:  4,;«;  2,  rcfcrt ,  quo  iurc  nunc  v-r 
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S  naut  iocusfolutionidcfinitus  fit,autccrtodicquidprx-  2p 
ftandu,  quid  obtincat,apertedcci(um/'«/.  >/*:^:f&  <• ondiUXri- 
ticaria,  l.  Vinum,  il.ff.  dc  Rcb.  Crcd.l.qnotiens.^.  cum  fcq.de  V.O. 
vbi in d.l.^p.  \cgcnduya/ioqnin alijsreiiyptio crit.  Id c/?,aIioquin 
cx  ea  rc  promiifordamnurn  patietur,non  cnim  nouum  cft  in 
alio  tepore  iure,verbu, capi^xo  damnu  fcntirc,aut  Iaedi,accipi, 
L6.infine,ff.  de  in  intcg  reftit.l. l^.item^.aliquandoJyvcii/edre^ 
€lifiime§quod  met.cau.  cfc.l.  I  §.41  Hlium  ff.dcpofuij.  in  bona^6. 
ff.  de pcculio  l.i\6.  nibilt  §.  u  non  capitur ,  /.  100  quoties ,  ff.  de 
R.  I.  quamuis  alitcr  ncgat  Hotomanus,</.  loco}fol.  158.  circa  fi- 
ncm.  * 

CcCterum  vt  lites  praecidantur ,  t  qux  fupcr  fru£hium  :efti-  i<W* 
inationc  or.utur ,  optimfc  iurcquibusdam  m  iocis  rcccptum, 
facilioris  cius  rci  probationis  caufa ,  vtiingulishebdomadis, 
fingulis  in  Iocis,ccrta  rclatio  fiat,pcnes  actajeu  Magiftratum, 
per  homincs  probatx  fidei  ad  hanc  rem  deputatos,u  verus  va- 
lor  fru&uum  pcrcipi poilit,  &  litc  exorta,aho  confugicndum 
nori  fitj  quamada&a  Curiae  ,  vbi  defcriptae  funtfru&uum 
aeftimationcs  ,  aut  rccurratur  ad  communcm  &publicam 
Ciuitatis  a?ftimationem ,  vbi  fru&us  vcnditi,  Tfacfc  ^nfcfcfo  <| 
CiHCr  jcfcClt  ©taDt  !C.  &  literae  Magiftratus,  fub  publico  figil- 
k>  >  adfcrantur,  fru&uumq-,  xftimatio,fingulorum  annorum, 
ex  libro  publico  deiumatur,  quibus  fidcs  accommodanda, 
©ptimc  cnim  probaturaeftimaticpcr  librum  publicu ,  in  quo 
infcribuntur  rcs,  earumq,  vaIores,fcu  prctia,/.^«  C.  depradiis 
vr  omnib.  nb.  lib:  U.  tit:  Z,  Bartholus,  in  l.prctia  ,ff.  ad  legem  Fal- 
tidiam. 

Ethxcdefru&ibus. 

Pcrfcquamur  &  aiias  acceflloncs ,  &  uquidem  difficul- 
tas  fuboi  iatur  de  vfuris  ,  aut  inrcrcfle  ,  rurfus  adhibcnda 
cft  diftinclio  intcr  contra&um  bonae  fidei  ,  &  ftn&i 
iurre. 

Quamuis  autera  t  dubium  fit,  intcr  Do&orei,  an  forj  2^5 
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cum  vfuris  in  codemlibello  pcti  poflit }  argum.  l.fundi,  iB.  jf.~ 

decxccption... 

Tamenebdecurfumeft,  vt  cxiftimetur,  pctitioncm  non 
iniuftam,8c  cumulationcm  adimttendam,iWy;///wg.  cent.  u  obf . 
57.  Codex  Fabr.  lib.  7.  tit.  18.  defin  11.  RttUntus,  de  Commiff.ltb.  f, . 

de  remcd.  contrac.  qui  re.  Wc.  cap.  1.  nu<  16. 

In  Contra&ibus  itaquc  bonx  fidei ,  vfuras  vchire  ex  mora, 
notiiTimum cft,  /.  mora3  32.  §.  2.  inbonct ,  /.  17.  cumquidam ,  §, . 
exhcato^ff  dc  yfuris  &c.  I.  in  bona ,13.  Cod.  codem,  1. 1 5  lulianus , 
§.  yeniunt,  lO.ff.  &  I.  curabit ,  C.  deaclion.  empti ,  /.  v/itra,  1.  C 
depofiti,  l.  initio.  <>.  C.  dfpatlisinter  emptorem  vrc.  cum  (imihb. 

t$ 4_  Idcmiudiciumt  lntcrprctcs  ftatuunt  in  Iudieijs  (imilibui  1 
bonx  f\di\yiin.Minorum.,CIn  quibm caufisin  integrum&c.  qua- 
lia  funtIegata,autfidcicommilIu  ,  text.  notabilisinl.generalU 
tcr}  24.  §4 14.  pUni>  vei  f.  nam  etfi  cx  mcrayffl  ex  fideicommiff.liber- 
tat.  I.  cumferuus,  39.  §.fruflusT  I.  lbidcm  Dd.fi.  dclegatisy  1.  /.  1.  §. 
beUifiimey  13  ffi  yt  lcgator: nomine  caueatur,- 1.  in  fideicommifj .  l.ff. 
de  yfuris  c?  c .  l.fiquisfruo  Wc  l.  Titia^  %j;  §.  yfuras,  I.  /.  78.  §.  U  . 
ttiam3ff.dc  lcgatist  2.  Paulusy  lib.  \fent.  cap.  8.'. 

Nccobftarcexiftimant,quodahbi  dicatur,atempore  liti» 
conteftatae,  fru&us,autvfuras  dcbcri,W.  $\.qu*fttum,§.vk. 
ff  dc  legatis  ,  1.  /.  I .  cr'  ylt.  C.  de  yfuris  &  fruthb.  legator  cfc.  quj^ 

29f  -  in  illis lcgibus  t  non  ncgari  fi  u&us  non  dcberi,contra&a mo- 
ra,  antc  litucontcftationera,  vticonftatcx  d.  /.  3.  in  fideicom- 
mifli  vcrf.  catcrum.ff.deyfurisr,  Hotomantts,  lib.  1.  devfuris  crc. 
vbi  rcfert ,  communi  calculo  Interpretum  ita  reccptum  cftc , 
CodexFabrianttsJib.  6.tit.  i^.dcfin.  I.  vbi  illo  tit.  paflim  rcfcrt, 
quatcnus  vfurx  &  fru&us  dcbcantur  a  dic  mortis  tcftatoris. 

2$6      Deftri&isautcmludiciis,  tmaior  difficultaseft,, 

Sunt  enim,  qui  putant,  citra  vinculum  ftipulationis,  vfuras 
ron  dcbcri,  ctiam  JiteceDteftata>  authorit.  I.  tutor^i.  §.fin.f. 
de  yfuris  zfc.  /. 1.  C.decondiel.  indebiti,  l  4.  quotiensyC  dcconditt. 
ob  turpcm  caufam,  Codex Fabr.  lib.  4.  tit  24.  defin.  33. 

Contrarmm  tcntat  Corafius  lib.  z.mifcellv.  cap.  J.perl.  lite-tf. 
ff.  de  yfuris  crc, .  Deinde, 
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Deinde,  cum  vTurx  viccm  fruttuumobtineant,&mcrito 
afru&ibusfcparari  non  dtbcant,  /. 34.  ff.eodem,  confcqucns 
vidctur,  idemiusin-vfurisftatuendum ,  liteconteftata,  cum 
poft cam  omnis  caufa  przeftanda  fit,  /.  2.  Vitlgo> l.  3.  in fideicom- 
mifii>  §.inhisquo^,  U^yideAmus ,  J.7, fiaclionw,  ff.de  y/k- 
riszfc. 

Vcrum ,  fentcntia  d.  l.litey  tcft,Iitis  contcftationc  curfum 
vfurarum non impcdiri,quafi  nouationc fa£ta,/.  iudicio,2$.ffm 
de  except.  reiiudic.  I. 90:  cumflipulati}ff.  de  ycrb.  oblig*  fic  ctiam 
dicimus,  currcrc  vfucapionem,- 

Communisautcm  opinioprobari  vidctur,  exi.itemque,io» 
§.^.fiquisTitio,ff.mandati  ,  iuntla  L  Tititti.  24.  yerf.  Titius 
confulebat:///  ycrbis.  Rcfpondit;  pecuniaequidem  crcditac  vfu- 
ras,nifiin  ftipulationcm  dcdu£t.as,non  dcbcri  6cc.ff.de  praferi- 
ptis  Perbis*. 

Qub  pcrtinct/.  10. ait  Prator^.  2L.praterea>ibi:Dum  vfurx 
non  praeftcntur,{i  in  ftipulatum  dcdu£t£ non  fucrunt5aut  fi  ta- 
lif  contra£fcus fuit,  in  quo  vfurxdeberi  potucrun t,  .ctiam  noo 
dcdu  clac  &*c.  ff.  'qua  in  fraudenrcredito:  irc.  : 

Nccreferrevidctur,quod/.r//w/wW/tf,  ;r  ffficert  petat.  l.z. 
yulgo  ,  /.  5.  infideicommijji,  §.  in  his>ff.dc  yfuris  cfc.  I.  iUud,  40.  • 
ff.  depetit.  hared.  t.praterea,  10  ff.  de  rei  yindic.  traditur,  poft  iu- 
dicium  acccptum,  omnem  caufam  rcftituendam  eiTcquia 
caufam  I.  C.  accipiunt  pro  eo,quod  occafionc  rei  vcnit,vt  funt 
fructus ,  &  aliae  acceffiones ,  vfurx  vero  omninb  cxtra  rcm 
lunt,/.  luiianus,  vj:  %.  \.  jf.de  R.  Vindic. . 

k\\)  dcniquem  ca  funt opinionc ■>  Proculianos  in  ca  fcntcn- 
tiafuiile,  vtnecfru&usnccvfurae,  a  litcconteftatadcbeantur, 
in  ftri£cfsiudicijj:J4^>/o/aurcm,exafquitatc  contrariumiudi- 
calTc,  /.  38;  yideammr§.  y;fi  atttonem,  ff.  de.yfuris  cfc; 

Porro  quamuisHaecdiftctcijtiasctionumtbonaeridci,  & 
ftri£ti  iuns,  diligentcr  notanda ,  &  formulaconccptioms  vtti- 
usqueiudicijconfideranda,  quaueratrone,  iudcx  conftiinge* 
batur,  intra  cancellos  formuixdatar&c.  qua  dcrc  Balduinus, 
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*d  §.  mniumyV  §.  in  bonajnflit:  de  aclion:  Duarenus,  in  tif.de  in 

-  htem  iuran:fol:  218.  vcrf.c^  in  bonafideieyc.  clegantcr  Briffoniui: 
deformnl:  Rom'  Imp:  lib:  f.fol:  mihi,  4f  f-  Corafius,  lib;  i.  Mifcel- 
lan:cap:%.  cuiusformula  hxccrar,fi  quid  dare,faccreoporteret, 
<x  fidc  bona,  Cic.  lib.y  Officior:  Valcriui Max: depriuatis iudiciist 
1ib:%.cap:2.  inprinc:  cuius  rci  vcftigia  cxtant,  inl.quccrOyinfine, 

^.ff.lozatiy  l.tonfenfu  >l,§.ylt.t.  ^.fiqiiisabfntis  7ff  deO.  eS 

*st.  cumfimiiib. 

Qyamuis,/»^/M«Jniiu$rciifiucftigatio,ad  vcrani  cognitio- 
ncm  iuns  plunmum  confcrre  vidcatur,  tamcn  cum  hi  vcterci 
mores ,  &:  cxolctx  formute  Iudiciorum  Romanerum ,  plui 
amiquitatis,quam  vtilit atis>cx  mente aliorum hibcant,  idco- 
que  in  ijsinucftigandis  nulium  dignumlongiorismorappre- 
tium  eflc  puto,  ncque  vctera  rcpeti  iam  oblitcrata  placet,  ma- 
xime,  cum  hodie alia  fit  forma  judiciorum,  adcb ,  vt  quidcm 
cxiftiment,  nullam  aclioncm,  nullum  contra&um  cfle  ftri&i 
iuris,  diffcrentiamq-,fupra  diftam  in  defuctudinemabijfle, 
(licet  Codcx  Eibr:  lib:  4.  tit:  24.  dcfitt:  zj.  »«1.4.  dicat,  hunc  efli 
crrorempragmatkorum)  fedvbiqjcx  xquo  &bonodiiuiii- 
candum,liberam  eiTe  iudicis  poteftatcm,  ncc  alligari  canccliix 
formularum  antiquarum. 

Hinc  ctiam  vidcrc  eft  cx  ^iuthore praiudic:Cam:  in  verbo  in* 
terejfe^yjura, mutuum: atcmpore morae  commiflae,quinqj  lo- 
co  intercfle  in  mutuo  adiudicata  fuifle ,  Tom:  2.  Symph:  part:  2: 
yotOy  51.  circafinem,Rulantoy  de<ommiJJ:  par'-  ].lib:  6.  defirmand. 
refacqu:  interrog:  cap\  6.  num:  Ip  quodhodiedifficultatccaret 
^oo  in  Tcrris  Imperij ,  t  etcnim  Conuent:  Spirenfi  nouifi;  hahita , 
Unnoi6oo.§.  @0  wfnuntMCfcm X\di\\lcfoL mihi  727^:- 
cifum  xn  contra&ibus  mutui,a  tcmpore  mora?,Ioco  intereflc, 
quinq-,  adiudicari  pofle,  vc  partcs  oncri  probationb  cius,  quod 
inccreft,  fubleucntur. 

Qua  conftitutionc rcfoluitur &  alia  quarftio inter Dd,  agi- 
tata,  an  a  remporecommiflxmorziucrumccflansiniudi' 
ciumdcducipoilic. 

De 
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De  qua  Fachincus,  controucrf  ium}  lib:  II,  w/>:  15.  quamuis  dc 
iurc  communi,aliud  &  intcnile  docendum,  aut  liquidandum  - 
fir,  tarncncum  prarfumptio  fi^creditorcm ,  mora  non  fa£ta, 
quinq;  per  ccntum  conlcqui  poxuiirc,  commodius  eft,ccrtam 
fummam  comprchcdiffcquam  partes  ad  probationcm  eius, 
quodintcrc(t,magni$rumptibuf,&altcrcationibus  conLlrin- 
gi,cum  plcrumqne  difficilis  probatio  fit,quanti  cuiusq:,  intcr- 
iit,  vt  ait  L  C.  Venulciui ,  in  Ifin.  jf.  dc  Pratoriis  flipulation:  quia  • 
■n  fa£to ,  non  in  iurc  confiftat,  l.vigefima  quarta.  quatentts,  ffi 
de  R.  1,  idcoquc  inccrtum  ,  pcndct  cnim  ex  conic&uris ,  vt 
lias  fit  maius ,  alias  minus ,  /.  prima.ff.dc  aftionl  empti,  fi  ta- 
mcncrcditormaiusfuumintcre/Tclucriccuantis,  aut  damni 
cmcrgentis ,  in  iudicium  dcducerc  vclit ,  iuxta  l.ficommijfa, \\. 
ff.  rem  ratam  habcri,  hoc  ipfi  dcncgandum  non  efie.  dicl.  $:  <§0 
VUl  tnitl  frffVm  U.  de  cuius  probationc  vide  Faihineum}d.  iib; 
ll.capt^o, 

Dixi,  a  tempore  morte ,  t feufruflrationis ,  /.  ht  fidticommifih  §.  jqi 
fin\  ff.  de  tfurkefc.  I.  yj.fihominem^ff.  mandati,  nam  fi  qui$  vfu- 
rasaut  intereiTe,  ab  initiocontrattusmutuiinlbpulationcm 
dcduccrct,  Crcditornonaudiretur ,  mora  non  comminV, 
quaminterucnirc  oportet ,  dum  conltitutio  Impcrialis  cx- 
prcfle,  morx  mentioncm  faciat,  quod  iuri  confentaneum  eft, 
nam  viurx,cx  propofito,  quas  lucratonas  vocant ,  proptcr  cf- 
fc£tum  mutuationis  cxa&x,  omni  iurc  prohibcntur,**/»:  quU 
in  omnibus^.txtule  yfum^cum fimilib.  Gailjibt.  obf f.  nu.$.  Aliac 
autcm  vfurx,quarproptcr  moram  inflig£kur}expiicandx  funr, 
l.$.§.fin' ff.de  eoquodccrtolocoeSc.  LfinaLff.  de  periculois> tom- 
mo'rei  yend.  Lyj.  tumquidam,§.fic pupif/o.  ff.de Vfiirii  eSc.  cap. 
tonqueflus  ^oclauo.  capit:  falubriter ,  decimo  fert.  cxtr:  de  vfitris, 
CouarruuUs ,  vmar.  refoluu  Ubr-  tertio.  tapit:  quarto.  numeu 
primo. 

Quarc  fi  ab  initio  t conrra&us  de  vftiris  cxplicandis ,  ftipu-  50^ 
!atio  intcrpofitafit,ca  pro  non  adic&a  habctur,ncc  fortem,vi- 

tiabit* 
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tiabit,  Ipccuma,  9.l.vfuras>  20 J.pUcuit  ,19.  fj.dcyftm&c. 
Gdii  lib.  X.obfi^  cumfcq.  nu.\6.  RuUntus,  de  Commijf.par.  $.  lib. 
6.  dcfirmand.  ref.  dcqu,intcrrogcap.6.nu.S.  vbircfcrt,ftipula- 
tionem  vfurarum  rcieciam>&  cx  moraadiudicatumfuifle,in- 
terefle  in  mutuo,  ernu.  14. 
*0.  Mora  vcrb  committiccrifctur,t  fi  mterpellatus  opportuno 
Joco,&tcmporc,nonroluat,iruftrationijcaura,/.wow,^.^: 
.devfuris,  l.  iyfiexlegdtij.49>c™filiu*familia6,§.fin.l.qui 
Rom*,§.coh*redes,V§.feia/ff.deyerbor.oblig.  l.Titia^y  §M. 
yfnrat,  ff.de legatiijecundo.  l.fipenum,  14.  ff.  quando dies legdti 
Wc.  l.quod.te^.  ff.de  rebus  creditit. 

Hmclicetclauiulahxc  (  pccuniam  folucndamcflcadpri- 
imminftantiamcreditoris,quam  exnuncfaciat)in  chirogra- 
phis  appofita  deprchendatur,non  tamen  cx  ca  dcbitor  in  mo- 
ra  conftitutus  ccnfctur,  fcd  alia  intcrpcllationc  opus  eft,ad  in- 
duccndam  moram,ita  decifum  in  Scnatu  Sabaudix  refert  Cb- 
dex  FdbrUnus,  tib.  4.  tit.  24.  ^/.27.  quia  interpellationc  opus 
cft,  moraemmnonntcx rc,vcl  m rcmTcgularitcr,fcdcxpcr- 
(o^yd.l.mora^2.  /.20.  i.aliquando,  ff.de  yfumcrc.  idej}}cx 
perfonx  intcrpcilatione. 

Ez  quidcm  fccundum  receptam  opinioncm,vnica  cxtraia- 
dicialiintcrpcllationc,opuseft.  Menochius.de arbitr.  iudic.iib. 
X.centur.^.cdfu^io.  hcct Cordfiusltb.  1.  Mifcelidn. cap  6.  &ahj 
J04  gcminSm  requirant.t  l.fi  conuencrit,ff.  depignor.  atlio'.  /.  JEmi  - 
ims.ff.  de  Minorib.L  5?.  fi  mandato  §.  ilte  illi ,  /.  Manddti ,  /.  qui 
Rom*,§.cohxredes,esr§.feU,ff.deverb.  oblig.  maxime  vcrbd.  I. 
mordyff.  de  yfuris}  vbi  I.  C.  ait ,  fi  ipfi  dommo  dcnunciatum  fit, 
nonlufliciatadprobationcmmorae  ,  fiispofteahi!  potelh- 
tcmfaciat,  omjflaautemfitdcbitircpctcndiinftantia,  para- 
tum  cnim  iudicium  acciperc,moram  faccrc  non  vidcri/^4- 
tum^r-ffdevfiris, 

Hac ramen  rcctc confideratanon  vrgent,quod  enim  in  re- 
citatis  lcgibus  mentio  fiat  1  epctitc;  intcrpc!lationi*,eft  tant  um 
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Acl  /.  moram,  quod  attinct,  t  fcicndumcft,!  C  ibidcm 
dc  co  dcbicore  ag?rc,  qui  denunciatu*,aut  intcrpcIJatu  s,vt  fol- 
uat,  polta  ruiconucnicndipotc!latcmfacit,/V/c^paratuscft 
iudiLiuiTx  accipere,  &contracrcdjtoremcxpcriri,  hoc  cnim 
infcrunt  illa  vcvb^caterum.pojiea  cum  itfui potejiatem  facerct  vrc. 
crcditornoluic  vltra  profcqui,  &  in(lare,fanemorafactapcr 
debitorem,  protinumon  intclligitur. 

Drci  autcm  poterir,vnicam  irucrpcllationem  fufficercquc 
nihil[aIiudi]t,qii«madmonitioqu2dam,quxflartcftato,zV/^ 
przfentib.  tcftibus,  cms  folucndi  vcl  accipiendi,quod  debetur 
/.  qmlloma,  U2.  §.  Mandis,  ff.de  V.  0.  itatamcn,  vtnon  in- 
term:ttatur,dcbici  rcpctendi  inftantia,*/  /.  mora^z.  iuntla l.  2\ 
fi  beniyff.  de vfnth%  inftancia  quidcm  intcrponenda,fed  non  re- 
pctcnda  intcrpeliatio;  Ahj  ahtcr(oIuunt;Sc  inftantiam  pro  li- 
te  acciniunt. 

•  An  vero&quatenus  t  mora  fa£caintelligacur,apud  Iudi- 
ccm  lvicquxitiocummagisfadti^quamiunsilc-examinabi- 
XMX.l.fruus;^.  §.  i  Imperator ,  verC  cuimofficio  cominebituryde 
mora  confiderarc  Wc.jf.de  Jiatulibcris ,  ncque  confticucionc  vlla 
ncquciurisauthorumquaritione,dccidrpotcrit,  d.  I.  mora,i2[ 
vbi  I.  C  ait,difficilcm  huius  rci  ciTe  dcflnitionem,quod  intcl- 
ligcndum,  non  quod  moradcfinjrinonpoffir,  fedancom- 

mi(TaintcIIigatur,hocccrtisrcguIisdcfiniri,dctcrminari,con- 
ftnngi  nonpoceft,  propcercircumftancias  tcmporum,  loco- 

rum,perfonarum&c.nonre£tc  igitur,quodpaffimdedefini- 

tionciniurcdicitundialcdicomorcintclligcndumjvtadmo- 

nct  Gipbanius,  inRcgulas  Iuris}fol.  5.  15.) 

£ft  cnim  I.C.definitio  ,  earumrcrum,  quaefunteiusrci 
propriae,  quam  dcfinirc  volunt,  brcuis  &  circumfcnpta  quac- 
dam cxplicatio ,  non  itaq-  protinusimerpofica incerpcIJacio- 
ne,  quis in  mora  conftitoiturt  vti  conftat  exl.  zi.  z^.fi  quis fo- 
lutionij paratum  47  Jf.de  yjhris,  /quifne:6).f.de  KJ.  I. SS  nuila, 
ff.eodemJMemo$L.$fi/,o/},fjcr.0.khoc^ 
prajfiintcrpclIatusjfiuftrationiKaufa^non  foluat  &c. 

Ooo  Ex 
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307  Exhis,  ita  conilitutis  coiligcrc  etl , t  pertinerc  ad  officium* 
Iudicisappcllationifatcinpcremorac,inomniconrradu  in- 
diihn£te?in  vfurasqucmcondcronarc&c.ncdum  inpHeteriri 
temporis,&  prion  iudicio  cdfas,  fcd  etiam  (1  flruftratotia  mo- 
randi  cauia,  appellationem  interpofitam  animaduerterit,  rta- 
lucrc  poffe  &dcbcrc»vt  vfurar  mcdij  temporis  dcpcndatur,fcu 
cxpliccntur,in  vfuras,  in$uamymcd)  tcmpons5quodintcrcef- 
fcrat  a  ciieappciiationis  fruftiatona?,  & dtefcntcntia?,  in  caula 
appcillationisdicla-jideoquccxtractacaufar^incipalt,  pcrap-; 
pcllatJoncm,caqueiniufta  pronunciatapcndentc  negouoap- 
pcllationis,  vfunrcciTaepeti  poiTmt,  l.  tutor.  ^i.  ff.de  yfum^k . 
14.  negctiorum  ff.  hoait.L  ylt:  ff.  dereiudic. 

$c8      Licet  in  contrariumtvaria?caufa:dub]tandiadfeiTipoArin& 
Primbenimindubitatiiurircl>,vrurai  poftfcntentiamnoo 
currcre,£  ;"w  tWr,  15.  Cod.de  yfuris,  Litsl.  vlt:  Cod.  de\furisrei 

■  iudicat*  y  vndc confequens  vidctur*  rcum , in  iortcm  &  vfura*, 
mcdio  tcmpore  currcntes,  condcmnarijion poiTc,adeb,vt 
neccautio  intcrponi  poiTit,  vt  il  tardius  fcntcntiae  condemna- 
tus  paruiiTet ,  futuri  tempori»  vfura?  pcnderentur,  /.  1.  $.  2.  net 
tamen,ff.  deyfuris  efc.  Quid  enim pcrtinet  ad officium  ludicit ,  pofl 
tondcmnationem  futuritemporis  traitlus  ?  vt  ait  I.  C.  ind.  §.  vecta- 
wc/7,2.ideoq^dcfuturitcmporisvfuris  poftcondemnationcj 
non  pcrtincbitadofficiumludicis,cum  fuffidantccnteumg  . 
d.L  ylv.C.  dey/urisreiiudicat^ 

SecundonegotiumfacciTcrc  vidctur  tex.fecunda.  Codeodem 
thul:  qua  cauetur,  ccnteilmas  vfurasinfcrcndas  cflc  ,  (1  vkra 
quatuor  mcnfct,  er  dic  condcmnationis ,  vel  prouoca-i 
tionc  interpofita ,  a  dic  confirmationis  fcnfcntia;  numc- 
randoi,  pccuniam  cxplicare  diftulcrit ,  quarc  vfurarum^ 
medij  remporis  ratio  non  habenda  erit ,  cum  tcmpus  & 
modus  praeftationi  vfurarum,  interpofita  appcllatione,  pra> 
linitafint, 

Dcnique, exl.  49.  quiper  coUufionem ,  $.  ylv.ff.  de aclion:  em± 
tfh  L  l.  CodJemdiciis,  L  4,  Cod.  depofiti^L  13.  in  bon*,jf.  de  yfu~ 

rit. 
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iriiWt  confht,vfurarum  omiflarum  in  fententia,cxtinguipe- 
•titioncm,  quia  cx  rcmitti  videantur,  l.  fin.ff.de  co}  quodcmo  lo- 
€0  efc. 

Vnde ,  cum  ludcx  appellationis ,  dc  vfuris  medij  tempori», 
nihil  dixcrit,peti  non  poile  vidctur. 

His  tamcn  non  tantum  deferendum j  Scxuota  enim  in d. L 
*lt:  ff.de  reiudic&l.  24.  ncgQtiorum.ff.boc  tit:  dandam  vtilem 
ac.tioncmrcf«rt,  exxquitatcvidelicct,  quia  appcllationijnc- 
gotium  extraelum  fir,  &  quafi  verbum ,  indj.fin.  (deduffa)  ffl 
dc re iudic:dc vfuris  vtriusq-  temproris intclligendum,hodic au- 
tcm;ad  cuitandas  difputationcs,  in  conccptione  fententiae,  fit 
■cxprcGe  mcntio  vfurarum,  aut  interefie,  taTh  praetcriti,  quam 
medij  temporis,  feutotius,quodinterccflit,maximccxtratta 
in  longumappcllatione. 

Supcreft ,  vt,  quo  poffi  n  verborum  compcndio,  complc* 
&ar,quater,us  cxpcnlae  in  condemnationcm  veniant. 

iJro  cuiusreicognitionefciendum,  tgencraleaxiomacon-  joj 
fti:ui,vic^umagnofccrcdcb:rcfumptuslitis,/t^.^r^rrf^^», 
^3.  §:finautcmzsrc.  vbi  communiterD//.  C.  deiudiciu,cap.finem 
{itibus}  txti  de  dolo  &  eontumacia  ,  cum  fimitib.  eosq^  dcccrnco-  ' 
dos,  etiam  praeftito  iuramento  calumniac ,  Barthol:  cr*  commu- 
niter  Dd.  ad d.  §.fin autem  &c.  Couarruuiaspratl:quafl:cap:zy.pofl 
ntt:  i.  nifi  ratio  htigandi  fuent,  /.  quifolidum ,  78.  §.  etiam,  jf.  dt 
legatii  1.  autbentipofl iufiurand: infine}  C. de  iudicM}Arouell:^i  dt 
iudicibusurc.  cap.  10.  oportet. 

Quod  eoproducitur,vtctiamfifl:jtutocaucatur,vi£tumin 
expenfas  condcmnandum ,  iufta tamen  caufa,  quem  hbcrct a 
periculo cxpenfarum ,  Facbinetis ,  iSuftr: cohtrow. lib.u.  cap.  19, 
'GiHen:  in  l.  \].  §.finautem  alterutra  zfc.  numer-  trigeftmo  fiptimo. 
vbi,in  huius  opinionis confirmarioncm ,  rationcs & authorl- 
tatcsadducit. 

Qu*  autcm  iuftacaufa  litigandifit ,  vidcatur  Menocb:  lib'u 
de  arbit'  iudiccent:  z.  cafit,  lyj. 

Vt  autcm  hxc  matcria  cxpcnfarum  tanto  cuidcntiiw 

Ooo   «  appt- 
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apparercpoiTu,  cperae  prctiummefadrurumcffciudicaubfi 

j»0.  fummmatimperftringercm,  an&quatcnus  tiudcxtencatur. 
quemin  cxpcnras^&idgcnus^acccflioncs&cnonpctitaMut 
laltcm  poflitcondcmnarc, . 

311  i  Intcrprctts  t  ad  d.  §.Jin  autem.&l.  edita}  C  deedendoy  con- 
ftftuunt ,  intcrefleinter  fruftus ,  vfuras  ,&cxpcnfas,  qu*  poft 
judiciumfufccptum  ,fa£txfint>  &il!asacceffiones,quxan- 
tcfitcm  contcftatamdcberipoilent,  vt  primo  cafu,ludcx  fi 
vcIi^polTitcondcmnarevidumjCtiamnon  pctitishuiusmo- 
di  accciTionibus,fcdnon  rcncri,ideoqueadearumrtftatutio- 
cem  non  obligari,  quia  pctitx  non  fint. . 

Secundo  cafu,  rTon  polTc,  ratio  eft,quia  hxaccciTiones  tan- 
tum  pctarrtuf  officio  Iudicis,  vt  colJigunt  Dotf&rc/ .  exl.  tcrmi- 
mto,  Cdcfruflib  fcu  Htium  expenfis,  quod  nbnimpartitur,nifi 
imploranti,  /.  6$  adpcremptorium,  ff.deiudiciis3  /4.  §.  hcciudi- 
tittm,  ff.  de damno  infeflo  vnde  nill  petitx fint,  tacitc rcmitti  vn 
dcantur,  argum:  /.  i.C.  deiudiciis ,1. fin.ff.  de eoyuod certoloca  » 
&c.  poftJitcmautcm:coutcftata,fidcbcriiacipiant,Iudiccrn  , 
partcs  fuas  accommodarc  pofTe ,  quia  ^officium  Iudicis  nulJo  t 
•modbperfcfubfiftit,fcda6tfoni  ?ntcntatxcohxrct,&dcmurn 
poft  acccptum"iudicium,vim  fuam  habtt,  /.  officium, 9  l  prtc- 
terea,  20.  ff. deK.  V.  Text.  r.otxb.  in l.  adiles, tf.-§. 8.  itcm  Scicn- 
duvnyiunclaU  51.  quodfinolit,  §.  \\fedhoc dicemus.ff.  de adilitio^ 
tdiclo:  Quorum  authontate  paffim  Dd.  ftatuunt,  officiurn  . 
fuum  Iudtccm  impartiripofte,  in  ijs*,quxcmcrgunt,poftJi- 
tcm  conteftatam , llue  vt  loquitur  I.  C. in d  §.  l$.fed hoc.  Qua- 
cun%  pofi  litis.contcflationem  contingunt,  arbitrium  iuduis  dcfi^ . 
dcrant. 

Hinc  vicTum ,  in  fru£bbus  etiam  nonpet?tisi  pcrcc ptis  ta- 
men,  poft  Itrcm  contcftatam,&cxpcnfi<\a  Iud:cc  condemna- 
ri  poflc,^/////w/;/fr4r7.^ 

d.l.propcrandumS  fin autemalterutraefc.  nu  59-vbi  plures  rccen- 
fet,  cjr  in  l  edita  nu.f^  ejr  izf .  C.  de  edendo,  V  in  1. 1.  C  de  iudicttf, , 
voiinfincait,hocnotanduiu  cfle,pro  omnibus  cauliJicis. 
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Verum  Robermjlib.  z  Jenter.t.c.  ly  cxilhrmtrcfcrre,  intcr 
fructus  perccptos,ante  Iitcm  conteftatain,&  pcrccptos,a  tem- 
porc  Jiris contcftationis ,  vt  lilic  iurc  a£tionis  pcti ,  &  in a£tio- 
nem  dcducipoffint,fiidpatiatura£tionis  natura ,  hicautcm 
officio  Iudicis pcrcndi  fint,  &  ita cxaudit l.nej^  eorumfrutluum 
if.ff.  deyfuristsrc;  quarc  fi  fcntcntia,  fru£tuum  condcmnatio 
omiiTa  fitjfru£tus  a  rcmporc  litis  cotcftataeperccpti,  cum  pro- 
nunciationc  Iudicis  officium  finitum  fit,  /,  Iudex,ff.  de  rc  ludic: 
non  ampiius  pcti  potcrunt ,  non  aclionc ,  quia ca  non  petan- 
tur,  non  officio  Iudicis,cum  amplius  non  fubfiftat,  licct  aliud 
probandum  fit  in  malarfidei  pplieflbrc ,  /.  3;  Cod.  de  condiftionc 
€%  lege. 

In  fulcimcnrumhuius  Opinionisadfcrri  poteft,aIiudenc, 
quid dcbcri  officio  ludicis,  quod  a£tioni  cohaercat,  aliud  vero 
iurca£tionis, /./?;/.  vbi  l.C.zf  1.8.  centum,  ff.de  cojuodcerto  fo- 
fd.clcgantcrdoccnr,quiddiffcrentigfit,intcrca,qucofficioIu- 
dicis  praeftanda  finr,&  quse  lure  a£tionis. 

Tertia  fentcntiaeft,  t  Hartmanni  Hartmanni  \tit:  Z2.  obf.2* 
fcntientis,  omnesfructus  prxccdcntes,  litiscontcftationem, 
poiTe  peti cum  re principali ,  poft  litis  contcftarioncm  pcr of- 
ncium  bddicis  mcrcenanum ,  fcilicct ,  dcfcruiens  a£tioni  pro- 
pofira?  ,perd  l  adtles,  $.  itemfciendttm  ,jf.  deadiiitio  edii7oy$c  * 
ira  mtelJigit /.  nonfolum .  I.  lulianus,  §.  1.  /. praterea ,  /.  fruflus.ff. 
ierciyindic.  quibusftatuitur,  rcm  cum fru£tib. eiTcrcftituen* 
dam,nam  &  fru£tus  venirc  in  attionem,  quar  pro  rcpnncipa- 
li  intcnrctur,  /.  in  refurtiua.  §  fin.ff.de  condiilione  furtiuaj.  yi~ 
deamus ,  ff  de  yfuris ,  /.  1,  §.  40  exdie ,ff.  de  yi ,  &  yi  armata, /.  5. 
tumpropria,  C.fi  quisalterizyc.  I.  +:.fi  de,  C.ymUyiTl.  1.  C.  defru- 
flibus,  tsrlitiumexpcnfis ,  &  hanc  cile  fentcntiam  §.  etftinrcm,  > 
in/litur.de  officio  /WjVm,  negandum  tamcn  non  eflc,quin  pnn^  - 
Opaliter peti  ^ofl mt, /.  maU,  C  dc condifl/one ex lege. 

Quarra  opinio  difhnguit  intcr  fructus,  t  vfuras;&  cxpcnfas, 
vt fru£cus  non  dcbcantur  officio  ludicis ,  fcd  iure actionis,  id- 
coquecriam  corum  petiaonc  owiifa ,  cos  rameh  adhuc  peti 
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.potfe,  poft  latamfcntcntiam,  quia  fru&us  vi  legis,  &  non 
lcx officio dcbeantur,  idq^  iure vctcri  obfcruatum,  quo vtplu- 
rimum  fola  rcs  pctcbatur ,  ncq:,  fru£tuum  mcntio  fiebat, fcd 
pofTciTordcpropnctatcviclus^conucnicbaturdcfruftibus/.T. 
qui fe  dcben,  \ .  vlt.  ff.  de  conditlione  cduja  ddtd  fSc. 

Et  hanc  cflc  fcntcntiam^.  /. C  de  conditlione  ex  lcge ,  idquc 
probare,  /.  ItdUnus,  17.  §. I.  vcrf  quod fi  dolo, ff.dc  K.  V.  vbi  ma- 
)x  fidei  poflcflbr  defi  jt  f  undum  pofliderc,nihilominus  tamcn 
de  fru&ibus  tcnctur,&  damnatur  vsq^  ad  tempui  rci  iudicatar, 
&  apertius  conftare  vidctur  tx /.  .  &  ex diucrfo ,  §.  primo.  vbi 
Mutem  ,ff.  eod.  titul:  aliud  autcm  cfle  in  vfuris ,  /.  4?  qui  per  col- 
lufionem,  f.primo.  ff  de  dtlionibus  empti,  L  qudrtd.  Cod.depofi- 
ii ,  esfumptibusJiM,.l.  tcrminsto,  C  defrutlibus,  <S  limmex- 
penfis. 

315  Dcniquc  funt,tqui  diffcrcntiam  coriftituunt  intcr  pctitio- 
nem  hasrcditatis ,  &  rci  vindicationcm ,  vt  fru&us  in  pctitionc 
haereditatis  eadem  a£tionc  petantur,  qua  haereditas ,  cum  fru- 
6us  augcant  haereditatcm,  7  item  veniunt£.fruttns  Lqo.illud, 
^Xprccdo  ff  de  petit.hecreditd.i  fi  pofl^c\{.frutlibtis,i eodem.ln  rci 
-vindicatione  autcm ,  fruttus  perccptos,  poft  litcm  conteftata , 
non  venirciurceiufdcm  a£tionis,  fcdofficioIudicis,antcau  • 
tcm  pcrcepti,propria  a£tionc  pcti  dcbeantur»2&Z&wMtf,  Mynp, 
.  Gipban:  in  §.  etfi  hxrcditas, lnfliv.  de offic'  ludic. 

Expenfas  autem  quod  attinet ,  alij  exiftimant ,  expcnfas  fa- 
&as,antc  htcm  contcftatam,qua!cs  funt  in  pr£paratorijs>ad  li- 
tcm  inftitucndam ,  iurc aclionis  peti ,  poft  Iitem  contcftatam 
autem^officioludicis^rg  d l.adiles^Mcm  fciendxm> ff.de tdili- 
tioeditlo.  nam  cxpcnfcicqucla  qucrdam  finta&ionisprincipa- 
lisjdueunrcnimorigincm  exlite,idebq:,  finiunturip(aIitc,fo- 
pita  aut  mortua, quare  icntcntia  non  lata fupcr his,  vltcrius  in 
pctitiorcm  dcduci  non  poflc,V./.  tcrminato ^bx&zm  Dd.aliud 
tflc,vt  (xpiu5d!£tum,inacccffionibuj,quaevcniuntiurca£lio- 
T\\s.gl.in  /.3  §  firem>vcrf.fbrtdjfi$.ff.de'legdtis$.  DH.ddl  Sanamui, 
C  dc  iudiciii,  Codex  Fcbr.  libiy.tit:  l8«  defin:$Q,  67. 82« 


* 


Digitized  by  Google 


DE  EFFECTV  APPELLAT  ejtt.  475 

Huc  vsq,  occupari  fuimus  in  rccitationc  opinionum,  cjua. 
tcnusfru&us,&idgcnusaeceJfioncsin  condcmnarioncm  rc- 
nirc  polTmt ,  quid  autcm  in  tanta  vanctatc  fe<]ucndum ,  noa 
faciieeritconftituille. 

Exiftimarem  tamcn,topinronem,Tion  improbandam  ex- 
iftimantium,u"  huiusmodiacceffiones  perceptje,ante  acccptu 
iudiciu,  a  Iudicc  non  petantur,  partemdcfcqucri  dcbcrc,  lite 
aut  conteftatajpofle  ludiccm  vi&um  ad  eaidem  condemnarc. 

Pro  confinnationc  adduci  poteft  l.io  partumtf.dc  vjuris  wt^ 
Pmumitifuit  I.  C  poft  litem  contcftatjm,editum,reftituerc 
poiTcnordcbotjqucmnon  dcbcrctreftkucrc,fi,curn  matcrpc— 
tcrccur:iam  natus  fuiflcunifi  fpctialiter,&  pro  hoc  cgilfct.er §-  - 
4.  itemadexbibendum  yJnflit:deofficio  Judicis,  vcif:  prxtcrca,  vU 
dicitur,fru&uum  mcdij  tcmpons,«tV/Pcius,  quod  poftaccc* 
ptum,adcxhibcndum  iudicium,antcrcmiudicatain  interccf- 
ccrir,ratio  ■  1  cm  habendam  efle,  quia  accepto  demum  iudicio  K 
Iadicis  officium  vires  habeat,  l?2f.  adiles,  $.  &  item  fciendum> 
l.  31.  quodfinolit,  J.  12.  fed hocdicemus,  jf.deadilitio  ediclo\  Hinc 
paflTim  vidcmuij  praxipue  vim  conftitui  ,in  htis  contcftatio- 
t*t,l,fipofti\%  l.pratere*,2ofJ.2eJi.V.l,9,Julianu4,§.  f.  quan- 
Uvn>  tum feq.ff.  ad  exhibendknu- 

Vndc,  cumftylo  t&confuctudineinfcqucntisxtatisrccc- 
ptum  fit,rcm  vna  cum  fru&ibus,intcrcfle  &  cxpcnfis  pcti  pof- 
fc,vt  lupra  dictum  eft,  nu:  291.  potcrit  Iudcx  cx  officio,ft  u£tm 
non  pctitosadiudicarc,(dequarc  varicdifputatum,maximefi. 
fcntcntiaomiffipetanturinexccutione,  vt  rcfcrr Rulantus}de 
Commiffar.part:  tcrtia.  libr;  fcptimo;  de  firmand:  refacqmremedi- 
tap:  11.  num:  j.  cum  feq.)  Rulahtus,  de  Commiff  par;).  lib:6.defir- 
mand:rcfacqu:interrog:  cap:j.nmz.vbi  ita  m  quadam  caufa  con- 
(idcratum  rcfcrt,quod  maxime  proccd  it,ad  iedta  claufula  (alu- 
tari,  petomihi  ius&  iuftitiamadminiftran  8cc.  curusvirtute 
folet ctiam fuper non  petitis etiam  exprcfic . p ron u nciir i i n*  ■ 
fing:  cent:  l*obfiz.  cent:  4.  obf  f f .  vbi  refert ,  ita  in  Camera  Jmp: 
meptumeffe,  (ffl,lit[boJfin  6L,wmer:iuinfint,  cr  obfcr.  \fU 
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cum  vfuris  in  codcm libcllo  pcti  poflit ,  argum.  l.fundi,  18.  jf,~ 

de  cxccption. 

Tamencbdecurfumcfl:,  vt  cxiftimetur,  pctitioncm  non 
iniuftam>&  cumulationemadmittcndam,My  >///;/£.  cent.  u  objl . 
57.  Codex  Fdbr.  lib.  7.  tit.  18.  defin  12.  Rulantus,  de  Commijf.ltb.  f,  . 
deremed,  contrac.  qui  re.  ejrc.  Cdp.  1.  nu.  \Si 

In  Contfa£bbus  itaquc bonx fidci ,  vfuras  vehire  ex  mora, 
notiiTimum  cft,  /.  mora,  32.  $.  2.  in bonce ,/.17.  cumquidam ,  §• . 
exlocdtOsff  de  yfuris  eyc.  I.  in  bona  ,13.  Cod.  codem,  1. 1$  Julianus , 
§.  yeniunt,  tojf.  ey  I.  cur:.bit ,  C.  deaclion.  empti ,  /.  ^r*,  1.  C 
depofni,  /.  Sflfttftj  5:.  C.  drpatlis inter  emptorem  efc.  cum  fimilib. 
a#4_     Idcmiudicium  tlmcrprctcs  ftatuunt  in  Iudieijsfimilibut  1 
bonx  t\c\i\,l.in.Minorum. Cln  quibm  cdufis in  integrum cJc.  qua- 
lia  funtIegata,autfidcicommilIa  ,  text.  netabilisinl.generali- 
tcr,  24.  §<  14. plant,  vct  f.       fi/j  ex  mora,ff.  ex fidcicommijf.liber- 
tat.  i  cumferuftSy  1$.  §.fruffus.  I.  lbidcm  Dd.fi.  delegatis,  I.  /.  1. 5. 
beUifiime,  13  ff.  yt  lcgator:  nomine  caueatur; l.  in  fideicommifj .  l.jf. 
de  yfuris  es  c.  l.fi  quisfruo  ejrc  l.  Titid ,  87.  §.  Vfuras,  l.  /.  78.  §.  U  . 
9tiamtjf.de  lcgatist  2.  Paulus}  lib.  yjent.  cdp. 

Necobftarccxiftimant,quodaIibi  dicatur,atcmpore  litis  s 
contclhtac,  fru£tus,autvfuras  dcbcri,^/.  $\.qu<tfitum,%.y\i. 
fj  dclegdtis ,  1.  /.  l.ejfylt.  C.  deyfurisejr  fruthb.  legatoreSc.  quj^ 
29 fr  in  illislegibustnon  negarifru&us  non  deberi,contra&amo- 
ra,  antc  litiicontcftationem,  vticonftat  ex  d.  /.  5.  in  fidcicom- 
tti){Vivci(.caterum,ff.deyfuris,  Hotomanus,  lib.  i.deyfuriseyc. 
vbircfert,  communicalculolnterprctum  ita  reccptum  eflc, 
Codex Fabrianm,  lib.  6.tif.  24.  dcfin.  i.vbi  illo  tit.  palTim  rcfcrt, 
quatenus  vfurx  &  fru&us  dcbeantur  a  dic  mortis  tcftatoris. 
296      Dc  ftri&is  autcm  Iudiciis,  t  maior  difficultas  eft. . 

Sunt  cnim,  qui  putant,  citra  vjnculum  ftipulationis,  vfuras 
ron  dcbcri,  etiam  liteccotcftata,  authorit.  /.  tutor,^\.  §.fin.jf. 
de  yfnris  eyc.  1. 1.  C.  dc condicl.  indebiti.  /  4.  quoticns,C.  de condicl. 
ob  turpem  caufam,  Codex  Fabr.  lib.  4.  tit  24.  dcfin.  tf. 

Coj)tiaruim  tcntat  Ccrafius  lib.  i.mifcclla:  cap.  J.perl.  lite^. 
fjs  dc  yfuris  csc*  Dcindc, 


Dig 


D£  EFFECTV  APPELLAT.  &c.  469* 

Deinde,  cum  vTurxviccmfrucl:uumobtineant,&merito 
afructibusfcparari  non  dcbcant,  /.54»  ffeodem,  confcquens 
videtur,  idemiusinvfurisftatuendum  >  liteconteftata,  cum 
poft  eam  omnis  caufa  prxftanda  (it,  /.  2.  vulgo,  /.  3.  in fideicom- 
mifii,  §.in his quofy ,  /.  38*  yidcamus ,  §.  7,  fi afIioncm,ff.  de yfu- 
ris&c 

Vcrum ,  fentcntia  d.  l.lite,  tcft,Iitis  contcftatione  curfum 
vfurarumnon imptdiri,quafinouationcfa£ta,/.  iudicio,2^.ff, 
de  except.  reiiudic  l.  90/  cumfiipulati,ff.  de  yerb.  oblig.  fic  etiam 
dicimus,  currerc  vfucapionem.  - 

Communis autem  opinio  probari  vidctur,  ex /.  itemque,\o» • 
§.  4.  ft  quisTitio,  ff  mattdati ,  iuntla  /.  Tititts.  24.  yerfi  Titius 
confulebat:i«  yerbis.  Rcfpondit  pecunixquidem  creditx  vfu- 
ras,nifiin  ftipulationcm  dcdu£tas,non  debcri  &c.  ff.de  praftri- 
ptis  Perbis.  . 

Qub  pertinct/.  10. ait  Prator,§.  2i.pratcrea>ibi:Dam  vfurx ; 
non  prxftentur,(j  in  ftipulatum  dcducTc  non  fucrunt,aut  fi  ta- 
hf  contrattuifuit,  m  quo  vfurxdcbcn  potucrunt,  ctiamDon  - 
dedu&x  &cc.  ff^na  in  fraudenrcredito:  cfc 

Nccrcfcrrevidctur,quod/.c«w/w«^«/,  ;r  ff-ficert  pctat.l.i: 
Vulgo  ,  /.  5.  infideicommijji,  §.  in  bis,  ff.de  yfuris  cfc.  I.  illud,  40« 
ff  de petit.  hecred.  I. praterea,  10  ff  de  rei  yindic .  tradi tur,  poft  iu- 
dicium  acccptum,  omnem  caufam  rcftitucndam  eiTc,  quia 
caufaml.  Caccipiunt  pro  eo,quodoccafioncrei  vcnir,vtfunt 
fructus ,  &  alix  acceflfioncs ,  vfurx  verb  omninb  extra  rem 
lunt,  /.  htliantts,  \J.;§.  1.  ff.de  R.  Vindic  - 

K\\)  dcnique  m  ea  funt  opinione,  Proculianos  in  ea  fcnten- 
tiafuifle,  vtnecfructusnccvfurx,  a  litcconteftatadebcantur, 
in  ftri£trsiudiciji:Jd^/>/oxautcm,exxquitatecontrariumiudi- 
caiTe,  /.  38;  videamust  §.  7;  fi  aclionem^  ff.  de.yfuris  &c; 

Poi ro  quamuis  Ksecdiftcrerjtia  sciionum  t  boox fidci ,  & 
ftri£ti  iuris,  diligcntcr  notanda ,  &  f  ormuia  conccptioms  vtri- 
usqueiudicijconfideranda,  quaucratronc,  iudcx  conftringe- 
batur,  intra  cancelios  formulxdatxr&c.  qua  dcrc  Ba!duinus> 

Nnn  1  *d 
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j</  §.  imnium^s'  %.  in  bon&Jnflit: de aclion:  Duarcnus,  in  tif.de  in 
htem  iurarr.fol:  218.  verfc/  ###  bona  fidei  efc.  eleganter  Briffonius: 
de  formttl:  Kom-  fmp-  Ub:  f.fol:  mibi,  4$" f.  Corafius,  lib:  2.  Mifcel* 
lan:  cap:%.  cuius  (onnula  hxccrar,fi  quid  darc,faccrc oportcrct, 
<x  fidcbona,  Cic.lib.y  Officior:  Valerius  Max: dc priuatiiwdiciis, 
1ib:$. cap\l.  inprinc:  cuius  rci  vcftigia  cxtant,  in l.qusro, infine, 
-5-4.  ff.  locati  ,  l.  confenfu  ,  z,  §.  ylt.  L  $.fi  quisabfntis  7ff.  de  0.  c^ 
+A.  cumfimiiib. 

Quamuis,/>f/M;»;huiusreiihueftigatio,ad  vcram  cognitio- 
nem  iuris  plunmum  confcrrc  vidcatur,  tamcn  cum  hi  vcterci 
mores  1  6c  exolctx  formulx  Iudiciorum  Romanorum ,  plui 
amiquitatis,quam  vtiliratis,ex  mcntc aliorum  habcant,  ideo- 
que  inijsinueftigandis  nulium  dignumlongiorismorxprc- 
tium  eflc  puto,  ncque  vctera  rcpeti  iam  obliterata  placet,  ma- 
xime,  cum  hodic alia  fit  forma  iudiciorum,  adcb ,  vt  quidem 
exrftimcnt,  nullam  a&ioncm,  nullum  contra&um  ciTc  ftridti 
iuris,  diffcrentiamq^  fupra  diclam  in  defuctudinemabijflc., 
(licet  Codcx  Fabrl  lik  4.  tit:  24.  Hcfhi.  27.  nu\  4.  dicat,  hunc  eflc 
crrorem  pragrnaticorum )  fed  vbiq^  ex  aequo  &  bono diiudi- 
candum,hbcram  ciTe  iudicis  poteftatem,  ncc  alligari  canccllis 
formularum  antiquarum. 

Hinc  ctiam  vidcrc  cftcx  ^Lutbore praiudic:Cam\  in  vcrbo  in- 
tereffe^Jura, mutuum:  atcmpOTC morac  commiflx,quinq-,  lo- 
co  intercfle  in  mutuo  adiudicata  fuifle ,  Tom:  2.  Sympb:  parr.  2: 
VQtv,  51.  circafinemyRutanto,  de<.ommij]\  par-  3.  lib:  6.  defirmand, 
ref  acqu\  interrog\  cap\  6  num :  \y  quod  hodie  difficultatc  carct 
in  Tcrris  Impcrij ,  t  ctcnim  Conuent:  Spircnfi  nouifi:  hahita, 
Jimo  \6oo%.  ©0  mcf  ntm  tHf ff  m  nacfe  IC  fol.  mibi  jiy,  dc  - 
cifum  in  contractibus  mutui,a  tcmporc  morx,loco  interefle, 
quinq,  adiudicari  poflc,  vt  partes  oncri  probationii  cius,  quod 
iutcreft,fubieucntur. 

Qua  conftitutionc rcfoluitur & alia  quxftio intcr Dd, agi- 
tata,  an  a  remporccommifTxmorxlucrumcciTansiniucii" 
ciumdcducipoilit. 
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De  qua  Fachineus,  controuerf  iuris,  lib:  II.  cap:  15.  quamui$  dc 
iurc  communi,aliud&  intcrdlcdoccndum,  auc  iiquidandum> 
flt,  tamcn  cum  prarfumptio  fj^creditorem ,  mora  non  fafta, 
quinq;  pcr  ccntum  conlcqui  potuiiFe,  commodius  c(t,ccrtam 
fummam  comprchcd]iTc,quam  partesadprobationemcius, 
quod  intereu\magnis  fumptibuf,&  altcrcationibus  conltrin- 
gi,cum  plcrumqnc  difficilis  probario  fit,quanti  cuiujq-,  intcr- 
fit,  vtait  1.  C  Venulcius ,  in  Ifin.  ff.  de  Pratoriii  flipulation:  quu  i 
in  fa£to  ,  non  in  iurc  confiftat,  /.  vigeftma  quarta,  quatenus,  ff. 
dcR.  /.idcoqucinccrtum  ,  pendctenimexcomc&uris,  vta- 
lias  fltmaius,  aliasminus ,  /. prima. ff.de  aftionlempti ,  fita- 
men  creditormaiusfuumintereiTelucriccflantis,  aut  damni 
cmergcntis ,  in  iudicium  dcduccre  vclit ,  iuxta  l.fi  commijja,  15» 
ff  rem  ratam  haberi,  hoc  ipfi  dcncgandum  non  cfle.  dttt.  $:  <3o 
tUl  ftlltt  ttf  fftll  IC,  dc  cuius  probatione  vide  Faihtneum,d.  Ub\ 
\l.cap:^o. 

Dixi,  a tempore  morx ,  t feufrttflrationis ,  /.  tn fideicommifii,  §. 
fin\ ff.  de  vfurkcfc.  I.  yj.fi  hominem9ff  mandati,  na*n  fi  quis  vfu- 
rasaut  intereffc,  ab  imtioconcraChisrnutui  in  Ibpulationem 
deduceret,  Creditornonaudiretur ,  mora  non  commiiTa  , 
quamintcrucnirc  oportct ,  dum  conftitutio  Irnpcrialis  cx- 
prciTe,moracmcntionemfaciat,  quod  iuriconfcnrancumcft, 
nam  vfurx,cxpropofito,quajlucrarorias.vocant ,  proptcr  cf- 
fc£tum  mutuationis  exa&ce,  omni  iurc  prohibcntur,*4/>:  quid 
in  omnibus^.  extute  vfuriiycum fimilib.  Gailylib'i.  obf  f.  nu. 5.  Aliae 
autem  vfura?,quxproptcr  moraminfligwur,exp!icand:t  funt, 
l.$.§.fin'- ff.de eo quodcerto  toco &c.  Lftnahff  de  pericutoes'  tom- 
tno-rei  vend. /.  17. cum quidam, %.fi<pnpillo,ff.  dcVfuris  csc.  cap. 
conqueftus  yottauo.  capit:  falubriter ,  decimo  fcr.t.  extr:  dc  vfitru, 
Couarmuias,  variar:  rcfolut:  ltbr>  tertto.  capit:  quartO.  numer, 
primo. 

Quarc  fi  ab  initio  t  contra&us  dc  vfiiris  expl icandis ,  mpu-  $oju 
Utio  intcrpofitafit,ca  pro  nou  adie&a  habctur,ncc  fortem,  Vi- 

tiabit. 
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tiabit ,  /  pecunia ,  y.  /.  yfurast  20.  l.placuit ,  29.  fj.  de  yftirii  &c. 
GaiL  lib.  2.  obf.  4  cum fcq.  nu.\6.  RuUntus,  de  Commijf.par.  y  lib. 
6.  dc  firmand.  ref  acqu.intcrro^  cap.  6.  nu.8.  vbi rcfcrt, flipula- 
tionem  vfurarum  rcie6ram>&:  cx  moraadiudicatum  fuiflc,in- 
tereflc  in  mutuo,c^w«.  14. 
30$  Mora  vcrb  committi.ccrffetur,t  fi  mtcrpellatus  opportuno 
loco,  &  tcmporc,non  foluat,iruftrationis  caufa  ,  /.  mora^z.ffl 
de  yfiiris ,  /.  lyfiex  legati ,  /.  \^:cum  filiui  familiaSy  §.  fin.  I.  qui 
Romx,§.  cobxredes,V  §.feia}  ff.  deyerbor.  oblig.  l.Titiay%y  §m. 
yfuras ,  ff.de  legatiiy/ecundo.  l.fipenum,  24.  ff.quandodicslcgati 
%?c  I.  quod.tc,  f .  ff .  de  rebus  creditiu 

Hinclicetclaululahaec  (pccuniam  foluendamcfleadpri- 
mam  inftantiam  cTeditoris,  quam  cx  nunc  faciat)in  chirogra- 
phis  appofita  dcprchcndatur,non  tamcn  ex  ea  debitor  in  mo- 
ra  conftitutus  ccnfctur,  fcd  alia interpellatione  opus  cft,ad  in- 
duccndam  moram,ita  dccifum  in  Scoatu  Sabaudiae  rcfert  Co- 
Hex Fabrianus,  lib.  4.  tit.  24.  dcfin.iy.  quia  intcrpcllationc  opus 
cft,  moraenim  nonfitcxrc,vcl  in  icmrcgulariter,fedcxper- 
fona,  d.  I.  mora,  32.  /.  2J/$.  1.  altquando^ff.  de  yfum  tfc,  id efl,  ez 
pcrfonx  intcrpcllatione. 

£c  quidcm  fccundum  rcccptam  opinionem,vnica  extraia- 
diciali  intcrpcHatione,  opus  eft.  Menocbius,  dearbitr.  iudic.  lib. 
1.  centur.  ^.cafu,zlo.  hcciCorafiuslib.  X.  MifceWan.cap.  6.  &alij 
304  gcmin!m  requirant,t  l.fi  conuenerityff.  de pignor.  aflio'.  I.  y£mi  ■ 
Ims.ff.  de  Minorib.L  59.  fi  mandato  §.  ille  illi ,  ff.  Mandati ,  /.  qui 
Roma,  §.  cobxredes,  &  §.  feia.ff.de  yerb.  oblig.  maximc  vcrb  d.  I. 
morayff  de  yfurii,  vbi  I.  C.  ait ,  fi  ipfi  domino  dcnunciatum  fir, 
nonfufficiatadprobationemmorac  ,  fi  ispoftca  fuipotelta- 
temfaciat,  omiflaautemfitdebiti  rcpctcndi  inftantia ,  para- 
tumcnim  iudicium  accipere,moramfaccrc  non  vidcri,/.^<w4- 
tum,  4tf.ffde  yfiirii. 

Hacramen  rccicconfidcratanon  vrgent,quodenim  in  re- 
citatislcgibusmcntiofi^t:cpctitc:interpc!latJoriis,eiltaritun 


nairatiorci  gcftx. 


Ad 


Digitiza 


.v.  • 


VE  EFFECTV  APPELLAT.  ^  ' 

AALwmm,  quod  attinct,  t  fcicndumcft,!  C  ibidcm  tej* 

dccodcbicorcagcrcqujdcnunciatUMutinrcrpclIatu^vtroi- 
uat,  poLU^.  fui  conucnicndi  potcfratcm  facit,  idefl,  paratus  cft 
iudiciutn  accipcrc,  &contracrcdjtorcmcxpcriri,  hoc  cnun 
ififcwntillaverba,c^*/i^ 

crcditor noluit  v!tra  profcqui ,  &  inftare,  fane  mora fach  per 
dcbitoccm,  protifturnon  intelligitur. 

Dici  autcm  potcrir,vnicam  inrcrpcllationcm  fifficcrc,qite 

nihi!a!!ud(it,qu#madmonitioquxdam,quxiiartcftato,;}^ 
prsicntib.  tcftibus,  cius  foiucndi  vc!  accipicndi,quod  dcbctur 
/.  jm  Komcc,  122.  §.  cokmdes,  fde  V.  0.  ita  tamcn ,  vt  non  in- 
tcrm:tratur,dcbiti  rcpctcndi  inftantia,*  *  mora^z.  iuntla.  /.  3» 
fi  bene\ff.  deyfuris,  inftantia  quuicm  interponenda]fed  non  re- 
pctcnda  intcrpcllatio;  AIi/  aiitcrfoIuunt,&  inftantiam  pro  li- 
te  acciniunt.  r 

•    Anvcro  &quatcnus  t  mora  fa£taintcIIigatur,apud  Iudi-  3A* 

cem  hicquaeftio.cummagis6fti,quamiuriifit,«aminabi-  3 
tm,Lfauus;u.§.\.lmpcrmr  ,vtil 

Mora  confiderarc  Vc.ff.  de  Jlatulibcris ,  nequc  conftitdtionc  vlla 

ncquciurisauthorum  quarftionc,dccidipotcrit,  d.  I.  mora,  12 

vbiI.Cait>difficilcm  huiusrei  clTedefinitionem,quodintcf 

ligcndum,  non  quod  moradcfinjrinonpoffit,  fedancoro- 

miiTamtelIigatur,hocccrtisrcgulisdcfiniri,dctcrminari,con- 
ftnngi  nonpotcft,  proptcrcircumftantias  tcmporum,  loco- 
rum,  pcrfonarum  Scc.non  reftc  igitur,quod  paflim  de  dcfini- 

tionciniurcdicitur,dia!caicomorcintc!!igcndum,vtadmo- 
nct  Gip&anm,  in  RcgnLs  luris}foL  5.  zsrif. j 

cnim  I.  C  definitio  ,  earum  rcrum ,  quse  funt  cius  rci 
propria^  quamdcfinireyolunr,  brcuis&circumfcriptaqux-  >% 
damcxplicatio,  non  itaq;  protinusinterpofrtainterpcllatio-  £ 
ne,  quis  in  mora  conftituitiirt  vti  conftat  exl.  n.  24.  fi  quisfo- 
lutionij paratum  47ff.de  vfaris,  lquifinc;6].ffdeR.l.  /.88  nuuUt 
ff.eodem.Lnemo,St.f  fipoftffle  V.  O.dc  hoc  cft,quod  diftum  fu- 
pra/nntcrpcllatusituftrationiscaufa^non  foluat  &c. 

Ooo  TZt 
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307      Exhis,  ita conftitutiscolligereetc,t  pertinerc ad officiuntv 
Iudicis appellationisa tcmpore  morx,  in  omni  conrra&u  in- 
diltin&ejn  vfurasquemcondcronarc&c.ncdum  jnpweicriti 
temporis,&  prion  iudicio  ceiTas,  fed  etiam  (i  fruftratotia  mo- 
randi  caula,appellationem  intcrpotltam  animaduerterit,  fta-» 
luere  poiTc  &dcbcrc*vt  vfur*  mcdij  tcmporis  dependatur,fcu 
cxp!icentur,in  vfuras,  ingjum, mcdi  tcmporis,cjuod  intcrccf- 
fcrat  z  dicappeilationis  ff  uftratonae,  & die fcntentia?,  m  caula 
appeiilationisdicTavdeoquccxtra&a  caufa  f*  mcipali,  pcrarv 
pcllatJontm,eaqueiniufta  pronunciatapcndcntc  negotioap^ 
pcllationis,  vfunccciTepcti  poiTmt ,  l.tutor.  ^i.  ff.de  y/um}t. . 
14.  negctiorum  ff.  hoctiv.l.  ylt: ff.  dereiudic 
$08      Licet  in  ccntrariumtvariarcaufx  dubitandi  adfcmpoflTnfc 
Primb  cnim  indubitati  iurir  c^vfuras  poft  fcntcntiam  non 
currcre,  L  in  bona,  15.  Cod.de  vfuris,  /,  t  cW,  *lt:  Cod.  de\furkret 
iudictt* ,  vndc confequens  videtur,  rcum , in  iortcm &  vfuras , 
medio  temporc  currentcs,  condcmnari;nonpoilc,adeo,vt 
nec  cautio  interponi  poiTit,  vt  fi  tardius  fcntcn  t  j  x  con  demna- 
tus  paruiflet ,  futuri  temporit  vfurz  pendcrcntur,  /.  t.  $ .  2.  net 
tamen.ff  deyfuris  efc.  Quid  enim pertinet  ad officium  Judtcis ,  pofl 
tondcmnationcm futuritempom  traclui?  vt  ait  I,  C.  ind.  §.  necta- 
tncn.i.  idcoq^d< :  futuri  tcmporis  vfuris  poftcondetnnanone, 
non  pcrtincbit  ad  officium  ludicis,  cum  fufficiant ccntcfimg  , 
d.  /.  y/t:  C.  de  yfuris  rei  iudicatto : 

SeeundoncgotiumfacciTerc  vidctur  lex.fecunda.  Codeodem 
titul:  qua  cauetur,  ccotefimas  vfurasinfcrcndas  clTc  ,  fivltra 
quatuor  mcnfci,  cx  die  condcmnationis ,  vcl  prouoca-» 
tionc  intcrpofita ,  a  dic  confirmationis  fenfentia?  numc- 
randos,  pccuniam  cxplicare  diftulcrit ,  quarc  vfurarurn- 
xncdij  tcmporis  ratio  non  habcnda  crit ,  cum  tempus  & 
modus  praftationi  vfurarum,  interpofaaappeIlationc,prat> 
finitafint, 

Dcnique,  ex /.  49.  quiper toUufionem ,  §.  yltiff.  de  aclion:  cm± 

i.CoAMMmtl. 4. Cod.depofiti^l. iyin bon*,ffdtyfu- 
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;tjwcrt.  confhr,vfurarum  omiiTarum  in  fcntentia,cxtingui  pe- 
•ticionem,  quia  exremitci  vidc2Lntur}l.fin.  Jf.de  eo,yuodccrto/Q- 
co  cfc. 

Vnde ,  cum  Iudcx  appellacionis ,  dc  vfurij  medij  tcmporis, 
nihil  dixerit,peti  non  poilc  ridctur. 

His  tamcn  non  rantum  deferendum  ^  Scauola  cnim  in d.  L 
*lt:  ff.de  reiudicesl.  24.  ncgotiorum.ff.hoctit:  dandam  vtilcm 
actioncmrcfm,  exarquitatcvidelicct,  quia  appcllationijne- 
gotium  extraclum  fir,  &  quafi  vcrbum ,  ind.  Ifin.  (deducla)  ffl 
dereiudic:dcvi\it\i  vtriusq-  teroporisintelligendum,hodieau- 
•  tcm,ad  cuitandas  difputationes,  in  conccptionc  fententiae,  fit 
*<xprcfse  mentio  vfurarum,  aut  intereffc,  taTh  praetcriti,  quam 
medij  teinporis,  fcu  totius,  quodinterccllit,maximccxtra6ta 
in  longum  appdlationc. 

Supcrcft ,  vt,  quo polTi  n  verborum  cdmpendio, complo» 
£tar,quacenus  expcnla:  in  condcmnationcm  vcniant. 

Procuiusreicognirioncfciendum,  tgeneraleaxiomacon-  jo* 
ftkui,vi&um  agnofccrcdcbcrcfumptusIitis,/^.^^r4«^^, 
-13.  §:finautcmejrc.  vbicommuniter Dd,  C de iudiciii}cap.finem 
'iitibtts,  c\t\dedtlo&  eontumdcia  ,  cumfimilib.  cosq^dcccrncn-  ' 
dos,  etiam  praeftito  iuramento  calumniac ,  Bdrthol:  &  commu- 
niter  Dd.  <tdd.  §.finautem  &c.  Couarruuias,prdt7:qua/l:cap:lj.po/l 
nu:  l.  nifi  ratio  Iitigandi  fuerit,  /.  quifolidum ,  78.  §.  etiam,  ff.  de 
legdtis  z.  attthent:po/l  iufiurand:  infine,  C  de  iudtciHjAkuefoSi  dt 
iudicibttscrc.  cap.  10.  oportet. 

Quod  eo  producitur,vt  ctiamfi  (htuto  caueatur,  vittum  in 
cxpcnfas  condcmnandum ,  iufta  tamen  caufa,  quem  Iibcrct a 
pcriculo  expenfarum ,  Fachinetts ,  iUu/h:  cohtrou:  libiil,  cap.  io, 
<7i%«:  in  l.  Vy  §.finautem  alterutra  zfc.  numer'  trigefimo  fiptimo. 
vbUn  huius  opinionis confirmationcm ,  rationcs  Sc authorN 
tatcsadducit. 

Quiautem  iuftacaufa  litigandifit,videatur  Menoch:  lib'-i* 
de  arbit'  iudiccent:  1.  cafit,  177. 

Vt  autcm  hxc  matcria  expcnfarum  tanto  euidcntiu* 
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apparcrepolTit,  cperae  prctiummcf^urumc(Tciudicaui,G 

aiO.  fummmaumperftringcrcm,  an&quatenut  tiudcxtcncatur. 
qucm  in  cxpcnfas,& id  gcnus,  acccilioncs  6cc»  non  pctitaj,aut . 
faltem  poihtcondcmnjrc,  , 

yti  j  Id  terpretc  j  t  ad  d.  §.fin  autem.  e?  l.  cdita}  C.  deedendo,  con- 
ftftuunt , intcrciTcintcrfrudtus, vfuras,&cxpcnfas,cju*  poft 
nidiciumiufccptum  ,fa£taefint,  &i!!asacceflioncs,quaean- 
telitcm  contcftatamdcberi poflent,  vt  primo  cafu,Iudcx  fi 
vcIit,poiTit  condcmnarcv»6tum,ctiamnon  pctitishuiuimo- 
di  accc flion ibus,fcd  hon  tcncri ,  idcoquc  adcarum  rcfhtutio- 
ncm  non  obligari,  quia  petitx  non  fint.  - 

Secundo  cafu,  r?on  poiTc,  ratio  eft.quia  har  accciTioncj  tan-  - 
tum  petanturofficio  Iudicit,  vt  colligunt  Dottores ,  exl.  termi- 
nato,  Cdefruelib  /eu  liiium  expenfis,  quod  non  impartitur,nifi 
imploranti,  /.  e>8  adpcremptorium.  ff. deiudiciis}  /4.  §.  hociudi- 
cium,  ff.de  damnoinfctlo,  vnde  nifi  pctitafmt^tacitcrcmitti  vu 
dear.tur,  argum:  l.i.  C  de  iudiciis  >  l.  fin.ff.de  eoyuod  certoloca  > 
irc.  poftJitcm  autcjii'contcftataifidcbcriiiicipiant,Iudiccm  f 
partcs  fuasaccommodarc  pofte ,  quia  officium  Iudicis  nullo ; 
•mod6  perfcfubfiltit^cda&ioni  intcntatsccohxrct,6cdcmuin 
poft  acceptum"iudicium,vim  fuam  habct ,  /.  officium,  9  l.  pr*- 
terea,  20.  ff.  de R.  V.  Text.  tiotab.  in  l  adiles,  tf.f.  8.  itcm  Sdcn- 
dum,  iunclal.  Jl,  quodfinolit>  §.  \\fedhocdicemus.ff.dcadilitioi 
cdifto:  Quorum  authontatc  palTtm  Dd.  ftatuunt,  cfficium  * 
fuum  Iudtccm  nnpartiripolfe,  in  ijr,qua:cmcrgunt,poftli- 
temcomeftatam,tiuevtIoquiturI. C.ind  §.  i$.fcdhoc.  Qute- 
cu>i%  pofi  litis.tonteftationem  contingunt,  arbitrium  iudicis  dcfiJ~ 
dcrant. 

Hinc  vicTum ,  in  fru&ibus  ctiam  non  pctititi  pcrccptis  ta- 
men,  poft  hrem  conteftatam,8ccxpenfi<\a  Iud:cc  condcmna- 
ripoffey  Ufamintt*&:dec^ 

d.l.propcrandum^  fin  autemaherutra  cjrc.  ftH.  co.vbi  plurcs  rccr n- 
fet,  ejr  in  l  e4it4.nu.f4j>  Wp  C  de  cdendo,  &  in  l.  U  C.  d*  iudiciif, . 
vbiinfincau,hocnotanduui  ciie,pro  omnibui  cauliJias. 
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Vcrum  Robertus,!  i/b.  z  jentent.c.ie.  cxilhm.it  rcfcrre,  inrer  jrr. 
fru&us  pcrccptos,antc  htcm  contcftatain,&  pcrccptos,a  tcm- 
porc  Jiris  contcftationis ,  vt  illic  lurc  a&ioni s  pcti ,  <k  in  aclio- 
nem  dcducipoffint,fiidpatiaturacl:ionis  natura,  hicautcm 
officio  Iudicis  pctcndi  {int,  &itacxaudit/.«f^^r«w/r«r7/<«^i 
if.ff. deyfuris  e^c^mc  fi  (cntcntia,  fru6tuum  condcmnatio 
omilla  fitjfruclus  a  tcmporc  litis  cotcftatae  pcrccpti,  cum  pro- 
nunciationc  Iudicis  officium  finitum  fit,  /,  ludex,ff.  de  rc  tudic: 
non  amplius  pcti  poterunt,  non  a£Honc ,  quia ca  non  pctan* 
tur,  non  officio  ludicis,cum  amplius  non  fubfiftat,  licet  aliud 
probandumfitinmaix  fidcipplJcfrorc,  LyXod.de  condiclione ' 
exlege.' 

In  fulcimentumhuius  Opini6nisadfc'rripoteft,aliudei7c, 
quiddeberi  officio  Iudicis,  quoda&ioni  cohaercat,  aliud  vcrb 
iurea&ionis, Lfin.  vbi  l.Q.tSl.Q.centum, ff.de eoquodcerto  to* 
w.clcgan  ter  docent,quid  differentig  fit,intcr  ea,qu£  officiolu- 
dicis  prxftanda  fint,&c  quae  lure  a&ionis. 

Tcrtia  fcntcntia eft ,  t  Hartmanni  Hartmanni tit:  12.  obf. 2*  313* 
fentientis,  omnesfru&us  pracccdcntes,  litiscontcftatiorrem,- 
poiTepecicum  reprincipali,  poftlitiscontcftationcm  perof- 
ficium  Iudicismcrcenarium,  fciIicct,dc(eruicnsa£tionipro- 
pofitz  yperd  l  adtles,  §.  itemfciendum  ,ff.  deadilitio  ediilo ,  &  - 
ita  intclligit/.  nonfolum ,  /.  lulianus,  §.  1.  Lpraterea ,  l.fruclus,  ff. 
dereiyindic.  quibus ftatuitur,  rcm  cumfru£hb.  cffercftituen- 
dam,  nam  &  fructus  vcnirc  in  a&ioncm,  qua?  pro  repnncipa- 
li  intcntetur,  /.  in  refurtiua,  §  fin.ff.de condiUione  furtinajl.  yu 
deamus ,  ff  de  yfuris ,  L 1,  §.  40  exdie  ,ff.  de  yi ,  tsr yi armataj.  $. ' 
tumpropria,  Cft  quisalteritfc.  I. ^:.fi  de,  CyndiyiTl.  z.  C.de  fru-> 
tlibus ,  tsr litiumexpcnfis,  & hanc eile fcntentiam  §.  etfiin rcm^ \ 
injlitutide  officio  hidicis,  nc^andum  tamcn  non  c/Tc,quin  prin-'  - 
-  cipalitcr pcti  pofllnt, /.  mala;  C.  dc  condittione ex  lege.  [ 

Quarta  opinio  diftmguic  intcr  fructus,  t  vfuras5&  cxpcnfas,  $ 14 
vtfrufrusnondebeanturofficioludicis,  fcdiureac*tionis,id- 
coquc  ctiam  corum  petkiouc  uimifa ,  cos  tamcti  adhuc  peti 
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Huc  vsqj  occupati  fuimus  in  rccitationc opinionum,  qua. 
tcnusfru£tui,&idgcnusacccinoncsinrondcmnationcm  vc- 
nirc  poiTmt ,  quidautcm  id  tanta  varictace  fequcndum  >  non 
facilc  critconftituifle. 

Exiftimarem  tamcn,topmronem;non  improbandam  cx-  y,$r* 
iftimantium,ft  huiusmodi accefllones  perccptje,ante  acccptu 
iadiciu,  a  Iudicc  nonpetantur,  partemdefcqueri  dcbcre,  Ltc  - 
autconte#ata,polTcIudiccm  vidum  ad  easdcm  condemnarc  - 
Pro  confirmationc  adduci  poteft  /.10  pmumffMvJuris  c/c.t. 
Partum  inquit  I.  C  poft  litcm  contcftanm,  edttum,reftitucrc 
poiTclTordcbot,qucmnon  deberctreftitucrc,t1,cum  matcrpe— 
tercturJiam  natus  fuiiTct;nifi  fpccialiter,&  pro  hoc  cguTet.er  • 
4.  item  ad exhibendnm  rlnflit:de officio /udicis,  yeif: pratcrea,  vbi 
dicitur,fru&uum  mcdij  tempons,*We/?eius,  quodpoftaccc-- 
ptum,adcxhibcndumiudicium,antercmiudicatarn  interccf- 
ccrit,rationcm  habendam  elfc,  quia  accepto  demum  iudicio  ±* 
Iudicis  officium  vircs  habeat,  /.v2f .  adiles ,  §.  &  item  fciendum^ 
l.  31.  quodfinolit,  §.  12.  fed  bocdicemut,  ff,  deadilitio  editto^  Htnc 
paffim  videmus,  praecipue  vim  conmtui  ,in  htis  contcftatio — 
Tityl.fi poJl,\%  l. praterca, 20. ff.2eR.VJ. 9> l*li*nus,§.  f.quan- 
tum,  cum fiq.  ff.  ad  exbibendum. 

Vndc ,  cum ftylo  t& confuetudine infcqucntis  aitatis rccc-  317* 
ptum  fit,rcm  vna  cum  fru&ibus,intereiTc  &  cxpcnfis  pcti  pof- 
fc,vt  (upra  dictum  cft,  nu:  291.  potcrit  Iudcx  ex  officio,fr  u&ut 
non  petitos  adiudicarc,  (de  qua  rc  variedifputatum,maxime  fi 
fententia  omifli  pctantur  in  cxccutionc ,  vt  refcrt  Rulantus,  de. 
Commijjar.part:  tertiai  libr.  fiptimu.  de  firmand-  refiacqu.remed:^ 
§*pl  11. num:  7.  cum fieq.) Rulahtus, de Qommijf  par:^. lib:6.defir-~ 
man*\refiacqu:interrog:  cap:y.nu:2.vbi  ita  m  quadatn  caufa  con- 
fidcratum  rcfert,quod  maxirncproccdit,adicc~ta  claufula  falu-» 
tari,  petomihi  ius&  iuftitiam  adminiftrari  &c.  curusvirtute  • 
folct  ctiam  fuper  non  pctitis  etiam  exprcftc^pronunciari/Afyir-*  - 
fing:  centl  2.  obfi  22.  cent:  4.  obf.  f  c .  vbi  rcfcrt ,  ita  in  Camcra  Impr 
rateptumefe,  Cttl.iib-hobfir:  6Lnumeriil%infinsi  erob/er.  ifU  - 
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.  ntt.  l\.  cumfeq'  Tom:  2.  Sympkpar: tit  -io,  voto,  z.  nu:  45.  vbi 
cxpenfae  non  pcflitae  cxprefle  adiudicatae  fucrunt ,  quod  admit- 
tendum  vidctur,  tam  dc  expcnfis  ante  (atemporevidclicetia 
iusvocationis)quam  poftlitisconteftationemfa£tu. 

Jit  quamuis72tf/<*?MW^<<r:  \  Uk  9.  de  remcd:  cottferut  rer'  acqu: 

.  tdp:  1.  nu'  9.  exAftnio,  Iongam,in  hancrem5diftinctioncm  ad- 
fcrat,  tamcn  bcnignius  eftjcam  non  confidcrari,in  Gonfifto- 
rio  Surnmi  Principis,  vbi  magi*  cx  aequitatc,q'jam  fccundum 
fubtilitatcm  ftri&am  iuns  difputandi raxioncm,  iudican- 
dum&c. 

;Ncccft>  quodnosmoucat,  fumptus  litis,  officioludicii 
petendoxeflc,  noniucea&ionis,  idcoquc  Iudiccm  non  roga- 
tum,  fe  interponcrc  non  dcbccc ,  Text.  in  d.  I.  adiles,  2f  §.  itctn 
fiiendum}  2.  jf.de  adilitio  ediclo ,  in  verbis,.£4  atttcm,fua  ante  W- 
.  dicium  contingunt^  non  yalde  ad  eumpertineut,  nifi  fucrifxt  ci  nomi  - 
natim  iniunfta* 

Prceuius §.  dcdarationc,  t  fciendum  cft ,  cum  pcrtincre  ad 
antiquam  difFcrcntiam,  vctuftatciamoblitcratam ,  corum, 
quae  apud  Prztorcm,  vclalios  Magiftratus,  &  quae  apud  Pcda- 
xicum  Iudiccm  fcu  datum,  ficbantjnam  Praetor,aut  Mag.'ftra- 
tus  iudicij  fpccicm  Iudicidatoprarfcribcbat,&antciudiGUim 
acccptum hinc  inde,nullae  ludicis dati  partes fucrunt,quia vdc- 
mum  iudicio  acccpto  Iudcx  conftitucbatur ,  fed  cius  Ma.$i- 
ftratus,quiconftitucbatIudicium,  vndc,quae.antelitem  ccnl- 
teftatam  contingunt,ad  ipfum  non  pcrtincnt ,  nifi  nomina  - 
timciadiuncl:aunt,a  Praetorc  vidclicct,  qui  iudiciumdcdit,  vt* 
Tatius  dcclarat  Eguinarim  Baro ,  Ubn6.  Manual.  fot.  mihi,  567. 
cumfeq. 

Sccundodici  potcrit,fatis  iIIiiniungividcri,ex  illadaufula 
falutari  ,fa!tcm  implicite ,  &  virtute  eiusdcmvpartem  ccnfcri 
©fficium  IudicisimpIorarc,nedum  fupcrprincipati^fed  ctiam 
fupcr  acccflbrijs ,  nam  Iudicis  officio  commitfum  ccnfctur 
omne,  quod  rn  iudicium  dcduclum  cft. 

Hinc  Pauiui,i»  L.  fi  rw,  fiftuagefim*  tmh.infine,  jf.de 
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Procuntorih  litc  conteftata  ait,  omnc  officio  Iudicij  diri- 
mcndum. 

Huc  pcrtinet  do£trina  Baldi,  inl.properandumJ§.fin4Htehi 
.  altcrHtra&c.  C^//^c/w,Iudic^mpronunciaredcbere,non  fo,- 
lumdc  ipfaa&ionejedctiamdeij^qux  fcquuntur,implicite 
a£rioncm,  quia  omnium  rerum  officium  incumbit,  quaecun- 
quc  in  iudicio  vcrfantur ,  quarc  cum  vi  daufulz  falutaris  ne- 
dum  caufa  principalis,fed  etiam  acccflbria,  in  iudicium  dedu- 
•  &a  cenfcantur,falte  implicite.potcrit  fupcr  fru&ibuj  intereflc, 
expcnfis  ctianl  non  pctkis,  cxofficio  pronunciarc ,  non  qui- 
dcm  vttcncatur,  qucin  condemnareinexpenfasnonpetitas, 
fcd  potcrit, fi  vclit:  Couarruuias  praft: quxfl;c&p.  17. num.  f Gil- 
>  ken.  in  Traclat:  deimpcnfis^  cap:.^.  par:  z.  nu:  26. 

Sedquoofficio  t  admcrccnano,  an  vcronobili? 
Et  Inrerpretes*'//.  terminato,  C.  dcfruclibus^litium^cA^ 
tuuntmerccnano  petendasciTc ,  dc  diffcrcntiavtriusque,^- 
fius  V  communiterDd.  ad l.  i.ff.  de iurisdicl: omn:  iudic:  RuUntus, 
par:  5.  lib:  2  dcgeue:ac7:inuefl:cap:  4.  circaprinc: 

Quac  dittindtio  in  iure  t  fccundum  modernos,  &dtit:  inftiti 
de  offic:  lud:  maudita  eft,  cxiftimantes,  cx  ignorata  diflcrcntia , 
Magiftratus,&Iudicis,cmanatam,  vt  cmmhiinterfcdiffe- 
runt,  ita  diffcrrc  officium  Iudicis  ab  officio  Przetoris ,  quod  c- 
niminiurcciT:Impcrium,&iurisdi£tio,&quod  ad  Magiftra* 
tum  pcrtinct,  id  Intcrpretibus  eft  ofricium  nobilc  j  Mercena. 
rium  autcm  vocant,  quodpropriumdiciiurofficiumludicis, 
nonrcftcofficiumludicis,  cum  officio  Magiftratus  fcuPrse- 
toris  ius  diccntis ,  quod  in  Imperio ,  &  lurisdicrionc  vcrfatur , 
confunditur,  vt  latius  cxplicant  *Antonius  Gibmus,  lib;  i:capi£ 
10.  Corafius,  libr.j.  capit.  9.  Giphmius  ad  princ:  tit:  deofficiolu- 
dic>  cfe. 

Scd  ad  inftituta  rcdcamus,  cumigiturvi&usfumptujlitis 
agnofceiedcbcat,cxurgit  illa  quxftio* 

Si  appcllans  in  caufaobtinucrit,anappelIatusin  expcnfaa 
condcmna^ipo^^lt.', 
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Et  quidcm  de  a  ppcllante  t  dubium  non  eft,ii  fuccumbat  er 
prioribus  adu,  indiftin&c  conderanandum  ciTc,in  expcnfas, 
tap: f*pei§.fin:txt:hoctit:  Gail,lib:l.  obfi^X.  nu.4.  Tom.h  Sympb* 
far'  3.  voto}  7.  in fine  tom:  2  p**  f,  Voto  47.  infine ,adeb  vt  ludcx 
appcllationiscondcmnando  appellantcm  vi&um  in  cxpenfai 
pra:(umatur  ctiam  condcmnafle.in  cxpenfas  primx  tnftanti$, 
Menocbimxlib.t.pr*rumpt>.  pmfM.  Ijcct  cxprefscpronunciari 
deomnibusexpcnlisconfultius  ilt. 

Supcrius  autem  proccdit ,  nifi  ratio  ligandi  fubfit,  arg.l, 
quifolidum,  j$.§.etiamy  2.ff.  delegat:t.gloff:commHniterrec€- 
pta  m  cap: finem  Utibm  tfc.  ibt  iem  Canonifl*:  ext:  dtdolo  tf  con  * 
tujnaria,  vbi  traditur  hoc  ram  n  primo  quam  (cquenti  iudicio  • 
procedere,  Coudr.pracl:  qu&jh  c' tj.  nu:  j. idq*,  rccepturn  colligi 
yklcturfx  Tom:  1.  Sympk:par'\  voto}2,  infine,  Tom.2.p4t:t.  vo- 
to.  j.  m  fine,  t?  Tom'  2.  par*.  1.  voto  22.  ntt:  16.  cumfeq.  Tom:^. 
fat:  I.  poflnu:  60.  tf  Voto,  4. poflnu:  39,  • 

Idcm  probandum  , fi  caufa  fuerit dubia,  vel (1  proter  n  uIH-  * 
tatcs  commuTas  caiTcntur  ProcciTus ,  Tom:  1  par:  2.  tit'  8. vof  - 
Z.infine1&.*ntc*U;i76.t?  votoio.infine. 
•    Sm  autcm  appeliatum,in  caufa  t  appcIIationis,vi£him  cfle  1 
proponamusjmiiordjflicultascft.- 

Omifla  longiorc  diftin&ione,  dc  qua  Gil^n:  tnl  IJ.  ptbpu    , fc 
randum ,§.fin autem aiterutra  tsft.  C.  deiudicivi ,  nu'  f 4.  cum fitf, . : 
Afynfing:  centl  2.  obfSp.  Gail,  lib.  \.  obf:  ij2.  nu:  ,  f 

Vcrius,Iudicisarbicriocommittcndum,an  ts  quitn  primo  • 
iudicio  vicit,in  cauia  appclIationisfuccumbir,in  fumptus  hris  > 
condemnandus  fit,  Facbinemy  lib:  1.  rotfrw:  41. 

Quamaisludcxtprontordcbcatcflcad  compcnfationemv . 
quam  condemnarioncm  cxpen{arum,quod  acquilTtmum  eft, . , 
&  fuccumbcntcappellato,  quia  cumnitatur  iudicialt  authori- 
tatCjCaq^  pnefumpticne,quar  cx  iudicato nafcitur,  nihil  app*l- 
hto  imputari  potcft ,  ficri  compenfationem  cxpcnfarum ,  m 
Camcta  Imp:  tcftatum  facit,  Gail,  lib:  1.  obf.  152.  poflnu:  j.  &  vidc,  - 
Tunt+pqiU  yotoft.  infint ,  tspafiitn Mk,. 

IdcrH) 
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Idcm  iudiciumcftfrrcformcturpriorfcntCDtia,  GaiUibi 
iib:  l.obfiio.  nw.  6.  Tom'Z.par.i.  votovlt:  Tom\±.par;i.  vota 
l  nu:  114.  cr voto^z.  infine^ $7 .^^compcnfatio inquam^ 
cipcn(aruitiadmittcndi,rcfprmata  fenteotia,  putat  partimj 
iufta,  partiminiuftapronunciataappellatione,.ob  mutuam 
vi£tonam,  Codex  Fabriatm,  lib  7.  tit:  i'8.  defin^i.  41. 44.  8j. 

Porr6,tIudcxappcilationijncdum  litigantcm  in  expenfai 
condcmnarc,  etfi  fruftrationiicaufa  bencficium  appcllationis 
imploraffc  dcprchcnditur  &  infuper  poena  aliquaextraordi- 
nana  coerccrc  potcrit ,  dc  qua  rc  fupra  dictum ,  qua  rationc  in 

1  tcmcrcappeilantc*animaducrtatur:&hxcobtincnt,iD  appcl- 
r  lationc,a  fentcntia  dcfinitiua  5cc. 

Sin  autcm  ab  interlocutoria,tartioilo,vel  pra?iudicio,(idcm 
cnim  funtOautgrauamincprouocatumfir^iumflcatif  forma- 
libus,  omiffa  a&ionij  inueftigatione,  adgrauaminadefccft- 
dcDdum,an  iurc  ab  intcrlocutoria  fimplici,appcllabili  tamcn, 
iDtcrpoilta  fit  appeilatio,cum  enim  ita  appcllando  lijtraha- 
turin  irrfinitum,&  fi  quid  mcdio  litij  iniquc  fibi  a  ludicc  prio- 
te  fa£tum,  poft  defimtiuam  fcntcntiam ,  ioterpoflta  prouoca- 
tione,  (Imulcumcaufaprincipali ,  omncfarciripoiTit,  Text: 
tfcgan^in  l.it.oportetf.boc  tit.  lurc  nomineintcrpofitanntcm- 
pcftiux  appcllationii,  caufa  ad  ludiccm  priorem  remittcnda  - 
Ginfuam  animaducrtat,  ludiccj  primi  iudicijrefteiudicaiTe, 
eaquc  cumrefufione  expenfarum ,  &  fi  dc  cxpre/Ti  moratoria 
appellationc,  &  tcrgiucrfatione  conftct,  cum  appcllantc  ita  a- 
gcndum,vt  pccnitcat,non  priori  dccrcto  ftetilTe. 

Quamutsquidamrcpugnare  vidcanturjudice  Ab  qveac 

nonpoftcintcrpoiltaappcllationcabintcrlocutoria,  appel- 
lantcm  condcmnarc  in  cxpcnfaj. 

Contrarium  tamcn  verius ,  &  rcccptum,  introducta  vidcli  - 
cct  a  ppcllationc  (  nuda  enim  appellatio  hoc  non  impetrabit, 
fcd  introdu&io  fcaditio  ludicis)cap: fignifittuerunt ,  in finetri- 
gtfimofexto.  extfdeTeftibus,  cap:cum>cniffent,infine,exK  decr> 
^uimittiminpojfe]f\cap:^.ytdebim^bicommum^ 


! 
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C4j>.  3 8.  c u m in Ecclefia, cdp.  cum ff> ecidli,  §,i.cxt.boc tit.  Cdp.  cim  r 
appcl/ationibud}codem  in  6.  Idquc,  vt dixi,  vfus  comprobat^nam  1 
&  fupct  hocarticulcanlegitimafitappcilatiojludcxappclla- 
tioniseftcompetcns,  vnde,&fupcrexpcnfis,  inillo  articulo 
emergcntibus,  eritcompctcns  ,cum  cxpcnfaefcquelafintil- 
lius  articuli, 

326      Pronunciata  titaquciniuftaappcllationcab  interlocutO'- 
ria,caufa  ren»ittenda,cuin  refufionc  cxpcnfarum,ncc  cnim  hlH- 
iusmodi  appellatione  intcrpofita,Iudex  prior  ciTc  dcfimt,cum 
habcatur  pro  infc&a  ,  nifidelatumfit  hifceappeliationibus, , 

317  namcumijs  defercndo,  tomnem  iurisdiftioncm  a  fc  aiie- 
narit,feuabdicarit,</.  cap.  cum  dppcUdtionibusfmtit.in  rf.rcmif- 
fio  caufae  principalis  auteiusdcm  rctcntio  ,  Judicis  fupcrioris 
poteftatc  continebitur,  A^w/fygcr/tf.fc//*:  4,  obfl^6tccnt:2.ob/i 
4,vbirefcrt,  fsepiushoc///  CamcraJmp.  obfcruatum  fuiflc,  &  . 
dciata  appellationc  ,aludicecaulam  principalcm  retentam, , 
quodipiumexprimitur,  l \i.C.TheodofidnordeappeUatiQmb\  . 
probamus,  intjuit,  ycrCcundiam  iudicantis3fi  fuperfluam  quo- 
querccipiatprouocationem,  neinterim  rchquum  ncgotium  \ 
audirctj  &  J)'/»/;w^«f,verecundc,iw^/«V,potiusquam  mrefu- 
fccpiprouocatioocm,nop  extante.fcntcntia,0</«/w,/^;i2. . 
obf.cdp:  6, 

;i8      Potcrit  itaque  t  Iudcx  appcllationis,  fi  vclit,  caufam  princi-  - 
palcm  retmerc,  vcl  rcmitterc,recepta  appeilatione  a  Iudicc,ab  1 
intcriocutoria  vci  articulo:  animaducrtcndumautcminre- 
miffionc  caufxprincipalisandclatumfit,nccnc,  illicenim 
protcr  dcfv£tumiurisdi£tionis,vtcarcuiuifcat,  rcnafcatur,aut : 
rcfufcitctur,remifllocxprciTepcrIudicemappcIiationisfacic- 
da*  altcroautcmcafu  ,  co  ipfoquodludexappcllationispro- 
nunciat,  malcappeilatum ,  facuitas  cognofccndiadludiccm  i 
A  qvo dc caufa  principalircuertirur. 

Quod  coaquibufdamproducitur ,  ctiamfi  inhibitum  fit, 
quia  uihibitio  tcndnt  tnntum,appcliationc  pcndcntcvnde,  il- 
iainiulta  pronunciata,  Iudcx  A  Q\  o  rccipitiurisdichoncm, 
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&  proccdcrc  poteft ,  Francus  &  Canonifla:,  in  cap.  vt  dcbitus,  ext. 
boc  tit.  Ex  ftylo  autcm  Camer*  Imper:  reccptum  rcfcrt  GailJib-.U- 
obf:v$i.  nu  e.confirmata  pnorciententia,cVinhibitioncema-- 
nata,  remilliones  conceptis  verbis  ficri. 

Idem  iudicium,fi  pronuncietur,appellationem  non  deuo- 
Jutam,  Tom.  2.  Sympfaparl  1.  yoto}  24« Tom\ 4. par- 1.  yo- 
to,  43.  m:  28. 

Idcm  probahdum  cft ,  t  fi  dcprehcndatur ,  caufam  cflc  de- 
fertam,& hic caufa  ad Iudicem  A  qv o  remittitur, cum  rcfu- 
fionc  cxpcnfarum ,  cap.  reprebenfibilis,  ext.  boc  tit.  Ordinau  Cam. 
Imp.par.i.  tit.fo.  §.  ¥53oab(Y  tc.  Quamuisenimludcxappcl- 
lationis  pcr  dcfertioncm  nullam  habeatlurisdi&ioncm ,  nc- 
garitamcnnondebet,intcrpofitam  appellationem,  caufam 
dcdifTc  (umptibus,  ob  quaeftionem  dedcfcrtionefa&is,iIlosq; 
ad  caufam  appellationii  pertincre  quare  de  illis  cognofci  po- 
terit,adcb,  vthuiusmodiexpenfaedelertionisjpoftfentcntiam  1 
peti  poflint ,  cumnonofficio.Iudicis> ytin  i.terminato,  C  de  • 
fruclibus,feuiitiumtxpenfis\  fcd  iurea£tionis,  videlicctcondi- 
£tione,  ex  d.  cap:  reprebenfibilis,  yeniant,  Gail, lib\  t.  obf.il y.nu:6: 
idcoquc  finito  Iudicio,  ln  pctitioncm  dcduci  po/fc,  A/ynfinge- 
rus ,  centur:  4.  obferuat:  48.  aHegans  l.  j.  $.  fi  rem ,  ff.  de  legatis  1 
$ertio.\ 

Qtfibus  non  abfimilis  eft  do&rinaInterprctum,fentcntiam  * 
Iudicisabfoluentisabcxpenfis ,  non  includcre  expenfasiurc  - 
promiffionis,  auta£tionisdebitas,fcdtantum  officioIudicis,  . 
<juod  multum  referat,  an  cxpente  debcantur  cx  ofricio  Iudi- 
cis,  quod  attionicohxrcat,anvcr6iurea£rionis ,  /.8  centum,  . 
/.  fin.ff.de  eo  quod  certo  vrc.  I. 1.  vbi  commumter.Doclores,  Cde  Iu-  ■ 
diciis&c.  /.4.  C.  dcpofiti,  Codex  FabriAnusylib:jAit:\j.defin%  3.  . 

Hoc  tamcn  difFcrcntiac  inter  caufam  non  deuolutam  & 
dcfcrtam  fubcft,  vtprimo  cafunccelTaria fit  remiifio Sccun- 
do  vcrb  ncquaquam  ,  Gailjib;  1. pbf?r:t2$.  numfko.zsr obf.i]%. 
M\.y% 

Ppp    3  HiY. 
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no  Hisiwfubdudi$,tcxoriturqu2ftio,cumproDUodaUro^ 
.-iuftaappellatione,  caufadcuoluaturad  Iudiccm  priorcm,  an- 
:  ne  Iudcx  appc!lationis,inftantc*ppdlato,  caufam  prindpa- 

;  ^lemrctipercpoflltf 

£t  quidcm  VVurmferuii  btctit.-deapfietlat:  obfft.  tjrHartm: 
Htrtm:  eod: th.obf.  p.  refcrunt,  iniufta  pronunciata  appdlatio- 
nc,inarbitrioappcllaticffe,anvclitcoramIudiccappdlatio- 

» nis  caufam  pro(cq«i. 

Vcrum ,  cum  ita  pronnnciando ,  ipfo  iurc  caufa  ad  prio- 
rcm  Iudiccm deuoIuatur5c4/>: ytdebitus,*?:  cxt:  hoc  tit:cap:cum 
appelUtionib.  eodem,  in  6.  &  intcreiTc  prioris  ludicis  ob  caufae 
cognitionc  ^crfctur,  ipfwsq^  Procc/Ius deindc wbfiftat,  vidc- 
turcontrarium  diccndum,dcquarc  copiosc,  dt&um  inbocu^ 

pit:  ylt:  nu:  13$.  cum  feq. 
m  Porrb,tproftundataiuftaappdlationc,abmtcrlocutc>ria; 

m  tota  caufa  prindpaliiad  cum  dcf crtur^.  cap:  »1  debitut,  #.ibi- 
«lcm  Canonifta,  m:boctiti  etiamfi  pro  partc  malc  iudicatum 
pronuncictur,  Mynfing:  cent:  4.  obf  64. 

Idcm  obtinct ,  in  appcllationc  cxtrarodiciali,  vt  fi  pronun- 
deturmalcaftum,partibusiniuogitur,vtcoramIudicc  appcl- 
lationis,in  caufa  pttacipali  proccdant:  NotatoradOrdinat:Cdm: 
Jmp: fub  nominc  Magenborfl ,  par.  3.  tit-  fih  44C.  ncquc  locuf 
critremiflioni ,  nonfoletcmmadcum,aquoiurcprouoca- 
tum,  caufa  remitti,  cap:  exbibita,  ip.  ext:  de  iudiciis ,  cap.fin:  extz 
delibeUoappeUat:  vbique  Cuiacius,  Gail,  libr.i.  obf  iji.  numer: 1. 
Tom:  z.  Sympbor:par:%.  vo»,  19.  nm  1 6.  cumfef.  &  voto>  10.  pofi 

xt  Hinc  cxcipit  illa  quacftio ,  t  Si  in  prima  inftantia  malc  ap  - 
pcllatum,bcnciudicatum,infccundavcrb,malciudicaturn, 
bcncappellatum,  an  Iudex  tertix  inftantiae  poflitdc  priocipa- 
licaufacognofccrc' 

OnriTa  longioreinquifitionc,  dicendum,cum  pronuncic- 
turfbcnc  appftatum,malc  iudicatum,  (vt  in  fccunda  inftantia 
propoGtumcft,quzfundatiurisdiclioncmIuclidsfuperioris) 

totam 
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tottmcaulamadludiccrn  tcrtiae inftantiae  deuolui,  ita,vtde 
principali  caufa  poflit  cognofcerc,  abfoluto  tamcn  pun£fco~ 
autarticulo  appclbtionif ,  Mjnfingerus ,  centur.qnarta.obfemi  • 
yuadragefimafexta.  vbi  rcfcrt ,  hoc  fxpiusobferuatum ,  Towji. 
Sympbor-  part'  tertia.  Votoy  decimaquarto.numer:  25.  vcrf'Q«*- 
propttr. 

Exhisitadigeftis  t  conftat,  quatcnus  caufa  rcmittendaflt 
ad  inferiores  Iudiccs,  vt  iufta,  aut  ihiufta  pronunciata  appclk- 
tione  dccifio  caufae  principalis  ludici  appeHationis  dcfcra- 
tur  ,  autadprioremremittatur,  (i  tamen  nulluascommid 
fa  fit  ,  a  Commiflario  ,  fcu  delcgato  ,  cidcm  caufa  com- 
mittenda,  Ruiantus ,  de  CommifaK  libr:  6.  de  pubticat:  &q*4T 
em  fifmml  tapit;  J.  num;  21.  vbi  rcfert „  in  Cameralmp:  ita  ob- 
fcruari. 

Caeterum  ffper apptllatronem  ab  lnterldcutoria ,  hinc in- 
decaufa  principalis dcducta  fit,ita  vtdemeritiscaufz  fuffi- 
cienter  conftet ,  rlnito  appellationis  articufo,  ctiam  fupcr  cau- 
faprincipali pronunciandum,  cuius rci clcgana cxemplum  in  • 
Tomi  1,  Sympborm' part\  y  Voto>  14.  Im6  fitonftet  de  principa- 
linegotio,omilTograuaminispun£to  ,  in  principali  pronun- 
ciari ,  rcfcrt  *A*thor  prmudk'  Camer'  in  vcrbo/ententiafol:$ty '*. 
vcrfic:  wnetfi,  vbi  id  praci udi ci o  confirmat ,  quod  ipfum  pro- 
cedit  in  cauGs  funplicis  q  uerelae,  v  t  puta,fi  a  ttum  fit ad  dcch ra -  - 
tionempocnarum  priuilcgij&c.ficxaftisfufficicntcrconftet, 
de  iuftitia  & iurc  caufz  priocipalii,.vtetiam  abfolutorcoa  1 
pccnis  priuilcgij  nrhilommus  fuper  principali  pronunciari  * 
poffit.Notabtlisin  hancrcmdccifio,cxtatMf  Tomn.  Sympbon  ■ 
par:  2.  voto,  12, 

Sin  autem  merfra  caufa?  in  iudicium  dedu&anon  fint,  ntf-* 
que  Je  ijs  iudicium  fcrri  poffit,pronunciatur  male  iudicatum>w 
bcnc  appcllatum,  &  quatcnus  litigatoresaba&ioncdefifte- 
rcno!int,quodhoc  iniudicioaudiri,  &dcfuperficridcbc*t,-p 
quodiuriscft&c  . 

m* 
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Dc  qua  formula  pronunciandi ,  vidc  Gdil,  lib:  h  cbfi  jl  in fi- 
ncy  Tom-  2.  Sympkpar:  2.  yoto,  19.  in  fine. 
24  Aniinaducrtendum  autcm  ,  tvtfimul  fupcr  cxpcnfispro- 
nunciet,quaihoccafupIcrumquccompcnfan  (o!cnt,cumap- 
pellatoratiolitigandiconftct,  innititutcnimiudicatiautho- 
i\tzxtGail,dJoc: 

Quamuiscnim  exCommuni  Do&orum  Scntcntia,cx- 
penfarum  condcmnationem,vcl  abfo!utioncm,in  intcrlocu- 
toria,  fibi  Iudex  rcfcruarcpoflit,  pcr  tradita  a  Couarruuia,pracl: 
quxfi;  d.  cap:  zy.  verf,  5.  tamen  commodius  cft ,  vt  non  cxfpc- 
ttatafcntentiadefinitiua,  expenfarum  habeaturratiocroga- 
tarum,  fupcrarticuloappeIIationis,autin  pun&ointcrlocu- 
toriae,  /. \.non  ignorct,  vbi  Do&orcs  Codice defruttibui,*?  litium 
expenfts,cap'  I.  circamedium,derefiitntioncfpoliatorumin  6.cap:u 
ver£  fiquis  igitur,de  exceptio:  in  6.  Ordin:  Cdm:  Jmp:  par:  3.  tit:  f  o. 
§.  ^Cir  Willm  CWCfc  IC  Mynfcent:  \.  obf:  1$.  ejt  45.  Gail,  Uk  U 
obf:  \<\.nu:  ic .  vbi  rcfert,ita  in  Cam:  Imp:  reccptum  cfle. 

Et  hae  expeofae,  cx  mentcaiiorum,  dicuntur  praeiudiciales , 
cb  quod  rcus  non  proccdcrc  tcncatur ,  nifi  rcfufis  cxpcnfis,per 
notata,  dd L  Sancimus,Codice  de  iudiciis  &  ^.prasiudicialium,  /»- 
flit.de  attionibu*. 

In  hacautem  taxatione  cxpenfarum  diligentcrconfidcran- 
dum,  vt  carum  tantumhabeatur  ratio,  quxfa&aefuntfuper 
articu!oappeIIationis,ncquead  aliosextcnfio  facicnda,  Gail^ 
cr  Mynfingert/s,  d.  iocis,  vr  Ordinatio,  recitato  titl$o.§.  Q33o  tibtt 
appelidtiones  Wc. 

8'  Inal  jsautcm>lhabcndacftratioexpenfarum,omniumiu- 
dicialium5&  neccflariarunvVty?,  vtvi£hjscxpcnfas,quae  circa 
aclu:  iudici),&  perfona$,incointcruenientcs,explicari  folent, 
agnoicere  debeat,  l.propcrandum,  §.  eyfiquidem,  2.  verl fed  et- 
iam  in  omncs  expcnfas^  verf.  expenftftantummodo  litis.  &  %.  6  fin 
autem  attcrutra  ifc.  I  S.xncimus  ,  if.  C  de  iudiciis,  l.  quonidm ,  n.  C. 
de  Tefttbus,  l.  eos,  6  %.fiqtmauum,  1.  C  bouit:  JVouetia,82.cap:6. 
Oportctautcm.  cap:fincm  litibus,  f,  cr  6.  infinc^  exu  de  dohtfcon  • 

tum- 
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tumacia.cap:  i.  infineext:  defequefir:  pojfefiion:  cap:  %.  infine,  ext: 
deeoqui  mittitur  inpoJfeJf-wbipilXimdkkurineceJfariarumJtem 
legitimarum  xf  moderatarum^habendam  ejfc  rationem. 

Hinccleganfcl.  C.  ini  I.  §.  in bonorariis ,10.  fj.de extraor- 
dinariis  cognitiotiwtts,z\x.jn bonorariia  Aduocatorum}ita  ludexyer- 
fari  debet ,  yt pro  modo  liti^proj^  Aduocatifacundia ,  wfori  confue- 
tudine^  iudicijeSc.  aftimationemadbibeat  eSc.  &  duntaxat  ca 
pecunia,que  modum  lcgitimum  cgrc/Ta  non  fit,repcti  debcat, 
vnde  fi  fportularum  nomine,  fupra  modum  legibus  compre- 
hcnfum  dcdcrit.vcl  etiam  rationcconftituti  Salarij,  quidero- 
gatum  fit ,  haeprofufiones  parti  imputandxnon  funt,  argum: 
L  ZJ^ debet  autem Jf.  de adilitio  edttlo. 

Vnde  paflim  iniure  fumptuum  nccenarib  factorum  mcn- 
tio  fit,  L  iibem,  )f.  §.  qui  aliena,  ejfyMf.de  negotiisgejto,  L  $6. 
ejuimutuam,  §.  ylt:  ff  mandati,  ad  cxcludendas  immoderatas 
cxpcnfas, L  inter,  39.  &      **P  l-fif- ff-  &  damno  infeclo. 

Neccfllriae  autem  cxpenfx  funt,qua»  dantur  I  udicibus,  AJ- 
uocatis,  Procuratoribus,  Executoribus,Nuntijs&c.  itcmquae 
in  viaticateftium  erogata funftfe quibus  lati  GaiUib.  hobfiifu 
Cilken: in L properandum ,§.fin autem alterutra }per  totum.  Cod: dt 
iudicm. 

Idcm  iudicium  eft ,  fi  Iudicibus  ratione  vi&us  quid  datum 
fit,  RulanMypar:  3.  lib;  8  deprocejpiud.intcrrog:  cap\  ly.nw.u, 
vbi  ita  obferuatum  refert. 

Exhisdcduciturt  fumptus,  quirationcdamni  emcrgcntis 
contingunt,cxplicandos  aut  folucndos  non  vidcri ,  conftate- 
him  ex  i.  L IJ.  §1*.  verfic.  expenfis  tantummodo  litii,  &  alijs  fupri 
addu£tis,cxpenfas  circa  litem  factas,  tantum,  non  damna  cir- 
ca  alias  resa&orisinfercnda  ciTc,dcqua  rc  vidcatur  Gill^en:  in  d. 
Li\.§.fin autem altautra  esc.  nw.14..  cumfeq:  Grauat/sad  Gail, 
tonclufw^x.  confideratione  L 

Ncc  obftat  §.  bac  autem  omnia  eSc.  Infiit:  depaena  tcmere  liti- 
gmium,  vbi  dicitur,  improbum  litigatorein^dam  na  &  cxpcn  - 

Q_qq  fai 
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n*u.  21. cumftq:Tom:  2.Symph'-par:t.tit'\o,  voto}z.  nn:tf.  vbi 
cxpenfae  non  pcfctae  cxprefle  adiudicatae  fuerunt ,  quod  adrnic- 

;  tcndum  vidctur,  tam  dc  expcnfis  ante  (a  temporc  vidclicet  ia 
ius  vocationis)quam  poft  htiscontcftacionem  fa£tis. 

Et  <\U2tnu\sRulantus  par:  \  lib:?.  de  remcd:  conjerui  rer'  acqu: 

.  tap:  i.  nu: g.  exAfmio,  longam,in  hancrcm.diftin£Uoncm  ad- 
fcrat,  tamen  bcnignius  cft,eam  non  confiderari,in  Confifto- 
rio  SummiPrincipis,  vbi  magisex3equitatc,quam  (ccundum 
fubtilitatcm  ^.Scftriclamiunsdifputandirationcm,  iudican- 
dum&c 

Ncccft,  quodnosmoueat,  fumptus  litis,  officioludicii 
petendosefTe,  noniucea&ionis,  idcoqucludiccmnonroga- 
tum,  fc  interponerc  non  dcbetc ,  Text.  in  d.  I  adilss,  2?.  §.  itcin 
fiiendum,  8.  ff.  de adilitio  edicto ,  in  vcrbis,  Ea  autem^na  ante  i*. 
.  diciumcontingunt7  nonValdeadeumpertinent,  nififuerintcinomi. 
natim  inimtls. 

ji8  Procuius  §.  declarationc,  t  fciendum  eft ,  eum  pcrtinerc  ad 
'  antiquam  diffcrentiam,  vctuftatciam  oblitcratam ,  corum, 
quaeapud  PrxtorcmxvclaliosMagiftratus,Sc  quaeapud  Pcda- 
neum  Iudicem  feu  datum,  ficbantjoam  Praetor,aut  Mag.'ftra- 
tus  iudicijfpccicm  Iudicidatopraefcribcbat,&anteiudic/uirn 
acccptumhinc  inde,nullxludicisdati  partesfuerunt,quiaidc- 
mum  iudicio  acccpto  Iudex  conftitucbatur ,  fed  eius  Ma.y- 
ftratus,qui  conftitucbat  Iudicium,  vndc, quaeantelitem  coii- 
teftatam  contingunt,ad  ipfum  non  pcrtincnt ,  nifi  nomina  - 
tim  ci  adiun£ta  unt,  a  Praztore  vidclicct,  qui  iudicium  dedit,  vt* 
•Tatius  declarat  Eguinariui  Barot  iibrt  6.  Manual:  fol.  mihi^6y* 
cum  fcq. 

Sccundodici  potcrit,fatis  illi  iniungi  vidcri,cx  illa  claufula 
lalutari  Jaltem  implicite ,  &  virtute ciusdem ,  partem  ccnfcri 
©fficium  Iudicis  imp!orarc,nedum  fuper  principah,fed  ctiam 
fupcraccctfbrijs ,  nam  Iudicis  officio  commiflum  ccnfctur 
omnc,  quod  in  judicium  dcduclum  cft. 

Hinc  Paulus ,  in  L.  fi  rm ,  fiptuageftmt  tmia. infint ,ff.  dt 
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Procuratorib.  iite  contcftata  ait,  omnc  officio  Iudicii  diri- 
mcndum. 

Hucpcrtinctdoarina  Baldi,  inl.propcundum>$.fmautm 
■  dltcrutraeyc.  C^///^W«JIudic^npronunciarcdcberc,non  fa- 
lumdc  ipfaaaioncfedetiamdeijj.qux  fcquuntur,imp!icitc 
aftioncm,  quia  ommum  rerum  officium  incumbit,  qusecun- 
qucmiudicioverfantur,  quarc  cum  viclaufulx  falutarisne- 
dum  caufa  principalis,fcd  etiam  acccnoria,  in  iudicium  dedu- 

^aaccnfcantur,faheimplicitc,potcritfupcrfruaibuiinterefrc, 
expcnfo  ct!anlnonpctkis,cx  officiopronunciarc,  nonqui- 
dcm  vttcneatur,  qucm  condcmnareincxpenfasnonpetitaj, 

•  fcd  potcrit,  fi  vclit:  Couarruuia*  pracl: qu<efl;cap.  zy.  num.  f GiL 

•  k$n.  in  Traclat:  dc  impcnfisy  cap\.^.  par:  2.  nu:  16. 

Sed  quo  officio  t  ad  mcrccnano,  an  vcro  nobili  ?  <*fa 
Ec  Inr erpretesW /.  tcrminato,  C  defruelibus,  ey Utium&cM. 

•  tuuntmcrccnario  pctendascflc,  dc  diffcrcntiavtriusquc,;?4- 
.  fius&communiterDd.adl.  i.ff.  de  iurisdicl:  omn:  iudic:  Rvlantus, 

.  par:  5.  tik  2  degcnc: attiinuefl:  cap:  4;  circaprinc: 

Qux  diftinclio  in  iurc t fccundum  modcrn os ,  adtit:  inflit:  *zo 

^^/WMnauditae^cximmantcjjCxignoratadiftcrcntia,  ~* 
Magiftratus ,  &  ludicis ,  cmanatam ,  vt  cnim  hi  inter  fc  diffc- 
runt,  ita  diffcrrc  officium  Iudicis  ab  officio  Pnctoris ,  quod  c- 
nim  in  iurc  cftlmperium,  &iurisdi£tio,&  quod  adMagiftra* 

ftumpcrtinct,idIntcrprctibuscftofr1ciumnobi!c-  Mcrccna- 
riumautemvocant,  quodpropriumdiciiurofnaumludicij 
nonrc&eomciumludicis,  cumofrlcioMagiftratus  feuPrx- 

.  torisiusdiccntis,  quod in  Imperio,  &Iurisdicl:ionc  vcrfatuF, 
confunditur,  vt  latius  explicant  JLntonius  Gibertus,  lib;  v.capii* 
10.  Corafius,  hbr.j.  capit.  9.  Gipbanius  adprinc:tiu  deofftcioU- 

•  dic-  ?Sc. 

Scd  ad  inftitutarcdcamus,  cumigiturvi&usfumptuilitis 
agnofcere  debcat,exurgit  iila  quaeftio. 

Si  appcllans  in  caufaobtinuerit,anappeIIatusin  expenfjfc 
condcmnaripoffit,'' 
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Etquidcmdeappellantetdubium  noncft,fi  fjccumbat  ex 
p rioribuj  a£is,  indiftin&c  cond  c  m  na  nd  um  clTc,in  expenfai , 
tdp: fape&.fin\ext:hoc tit:  GailjUbx  obfi^z.  ««.4.  Tom.h  Sympb* 
far'$.  x>/*,  7.  in fine  tom:  2  pai  t  yoto  47.  in fine,zdtb  vt  ludcx 
appcliationis  condemnando  appellantcm  vicTum  in  expenfai 
prsdumaturetiam  condemnaflejn  expcnfas  primac  inftanti£, 
Menocbim^  lib.  t.  prafitmpt:  prttf  83.  hcet  cxprcfse  pronunciari 
dc  omnibui  expenfis  confuitius  fit. 

Supcrius  autcm  proccdit ,  nifi  ratioliganch  fubfit,  arg.l 
ejuifolidum,  yS.§.etiam,  2.ff.  delegat:vglo]J:cQmminitcrrcct- 
pta  m  cap: finem  litibm  efc.  ibidcm  CanoniJ)*:  exti  dtdolo  &  con " 
tmaiiay  vbi  traditur  hoc  tam  n  primo  quam  (equenti  iudicio  • 
pro  ccdere,  Couar:pracl: qutft: £ xj.  nu:  j.  idq-  receptum  coll  igi 
yidcturfx  Tom:  1.  Sympb:par'y  yota,l.  in fine,  Tom.2.par:t.  y*~ 
to.$.  infine>if  Tom'2.pa*lt.  yoto  21.  nu:i6.  cumfcq.Tom:  4» . 
far: !.  poftnu:  60.  if  Voto,  4.  poftnn:  $9,-/ 

Idem  probandum  ,  fi  caufa  fucrit  dubia,  vcl  fi  protcr  nulli-  - 
tatci  commiftii  caflcntur  Prdccflus ,  Tornl  i.par:  2.  tit-  8.  yot%  « 
X.in Hne\ &ante*K.  176. <?  yoto  10  m fine. 
fb2 .     Sm  autcm  appct Iatum,in  caufa  t  appcIIationii,vi£t;um  eHc  : 
proponamui^msiordirTicultascft; 

Omifli  longiore  diftin&ibnc,  dc  qua  Gi/Jten:  M.  I j.  prhpt~    . , 
V  randumy§.finautemahcrutraeyc.  C.  deiudici»  cumptf^c 
Afynfing:  centl  2.  obf  Sp.  Gail,  lib.  1.  obf:  tf2.  mt:  5.  ,  f 

Vcrius,Iudiciiarbitriocommittcndum,an  b  quiio  prim*.» 
tudicio  vicir,in  caufe  appcliationiifuccumbit,in  fumptus  lirit  » 
condcmnandus  fit ,  Fachinemi  lib:  t,  contro:  cap-.^i. 
32)      Quamuisludcxiproniordcbcatcfteadcompcnfationcm,  • 
quam  condemnationcm  expcnfaruni,quod  arquiilimum,  cft,  , 
&  fuccumbentcappellato,  quia  cumnitatur  iudiciali  authori* 
ta tc -  caq-  praefuxnptioncquar  cx  iudicato  nafcitur,  nihil  app*I- 
hjto  imputari  potcft ,  fieri  compcnfationemcxpenfarum,  nt 
tatntxa  Imp:  teftatum  facit,  Gail,  lib:  i.  obf:  152.  poft  nn:  f.  &  vtd*- 
Tyn:+pWU  yototf.  infine ,  espafimaUh.,. 
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Idcm  iudicium  cft,  frreformetur  prior  fcntentia ,  Gait,  Ub\ 
iib:  i.obflio.  nu:6.  Tom'*2,par.\.  voto  ylt'-  Tom\  4.  par.  1.  yota 
j.  nu:  114.  &  voto  $ i.  infine^  $7,*/i;&*e,compcnfatio  in^uam^ 
cxpcnlanim admittcndi,  rcfprmata  fententia >  puu ,  partim 
iufta,  partiminiuftapronunciataappellatione,,ob  mutuatn 
yi&onam, CodexFabrianus.lib.y.tit:  i8.defin: 31. 41. 44.  ^.8j. 

Porro, tludcx  appcllationis  ncdum  litigantcm  in  cxpcnfas  JI4 
concicmnarc,  ctfi  fruftrationiicaufa  beneficium  appcllationis 
imrploraflc  deprehcnditur  &  infupcr  pccna  aliquaextraordi- 
nana  cocrccrc potcrit dc  qua  rc fupra di6tum ,  qua  rationc  in 

i  tcmcrcappcllantc*animaducrtatur:&haecobtincor,ioappel- 

•  latione,a  fcntcntia  dcfinitiua  &c« 

Sin autem ab interIocutoria,tarticuIo,vel  praeiudicio,(idcm  3X5 
cnim  funt,)autgrauaminc,prouocatumilt,iu(riflcatisforma: 
libus,  omifliadioniiinucftigationc,  adgrauaminadefcen- 
.  dendum,an  iurc  ab  intcrlocutoria  fimplici,appcllabili  tam  cn, 
ioterpoilta  fit  appcIlatio,cum  enim  ita  appcllando  listraha-. 
turin  irrfinitum,&fi  quid  mcdio  liti  $  inkjuc  fibi  a  Iudicc  prio- 
ec  fa&um,  poft  dcnnitiuam  fcntcntiam ,  in  tcrpofita  prouoca- 

♦  tionc,  fimul  cum  caufa  principali ,  omnc  (arciri  poflit ,  Text: 
tkgansjnl.tf.oportetjC/jQctit.uiTc  nomincinterpofitseintem-. 
peftiux  appcllationii ,  caufa  ad  ludiccm  priorem  rcmittcnda , 
binquam  animaducrtat,  ludiccs  primi  iudicijrefreiudicafTe, 
caquc  cum  rcfufione  cxpcnfarum ,  &  fi  dc  cxpre/Ti  moratoria 
appellationc,  &  tergiucrfationc  conftet,  cum  appcllantc  ita  a- 
gendum^vtpOEnitca^nonprioridccrctoftctiflc. 

Quamuisquidamrcpugnarc  vidcanturjudice  Ab  qvem 
nonpoiTcinterpofitaappellatione  abinterlocutoria,  appel- 
lantem  condcmnarc  in  cxpcnfai. 

Contrarium umcn  verius ,  &  receptum,  introdu&a  vidcli  - 
cct  appellatione  (  nuda  cnim  appellatio  hocnon  impetrabit, 
fed  introdu£tio  &aditio  ludkh)cap:  figntfit.!uerunt ,  in  finetri- 
geftmo fexto.  extr'  de  Teftibus ,  cap:  cum  ycniffent,  in finey  extl  de  co 
qui  mittim  inpojfejf.cap.ey,  yt  dcbittfs,ybi  communitcr  CanonJfla, 
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C4p.  38.  cum in  Ecclefta,  cap.  cumfpeiiali,  §.  r.  ext.  boc tit*  Cdp. cum  - 
*ppdUtionibu6ycodem  in  6.  Idqtic,  ytdixi,  vfus  comprobatmam  . 
&  fuper  hoc articulo,an  legitima fit  appc!Iatio,Iudcx appclla-». 
tioniseftcompctcns,  vnde,&fuperexpenfis,  inillo  articulo 
cmergcntibus»  crit  compctens  ,cum  cxpcnfzefcquclafintil- 
lius  arriculi. 

326.      Pronunciata  titaqueiniufhappcllationcab  intcrlocuto- 
ria,caufa  rcniittenda,cum  rcfufionc  expcnfarum,ncc  enim  hu-  - 
iusmodi  appellationc  intcrpofita,Iudex  prior  ciTc  dcfmit,cum 
habcatur  pro  infecta  ,  nifidclatumfit  mfceappcliationibus,  . 

327  namcumijs  dcfcrcndo,  tomncm  iurisdi&ioncm  a  fc  alie- 
narit,  fcu  abdicarit,  d.  cap.  cum  appcllationibus}hoctit.in  et.rcmif- 
fio  caufaeprincipalisauteiusdcmrctcntio  ,  Iudicis  fupcrioris 
poteftate  continebitur,  Mynfngcrus.ccnt:  4.  obf.  46.  cent:  2.  ob/:  . 
4.  vbirefcrt,  fa?piushoc/«  CameraJmp.  obfcruatum  fuiffe ,  6c  . 
dclara  appellationc  >aludicecau(am  principalcm  retentam,  . 
quod  ipium  exprimitur,         C  Theodofwio,  de appeUationtk 
probamus,*//<7«/7,  verdcundiam  iudicantis?0  lupcrfiuam  quo- 
querccipiatprouocafjonem,  neinterimrel:quum  ncgotium  \ 
audirct,  ^.SymmachustvctecundcJn^uit,poti\itqu2in\  lurefu- 
fccpi  prouocationcm ,  non  cxtanteiententia,  Cuiacius ,  Itb:  12. . 
obf.cap.G. 

548      Potcrit  itaque  tludcxappcllationis,  fi  vclit,  caufam  prinei-  - 
palcm  retinerc,  vel  rcmirtcre,rccepta  appellationc  a  Iudicc,ab  > 
intcriocutoria  vel  articulo:  animaducrtcndumautcminre- 
milTione  caufxprincipalisandclatumfit,nccnc,  illiccnim 
protcr  dcfc£lumiunsdi6tionis,vtcarcu;u:fcat,rcnafcatur,aut 
rcfufcitctur,remiAio  cxprciTc  pcr  Iudiccm  appcllationis  facie- 
da- alrcroautcmcafu  ,  co  ipfoquodludcxappcllationispro- 
nunciat,  malcappcllatum  ,  facultas  cognofccndiadludiccm  i 
A  qvo  dc  caufa  prrncipali rcucrtitur. 

Quod  coaquibufdam  producitur ,  ctiamfi  inhibitum  fit, 
quia  inhibitio  tcndnt  tantum,appclIationc  pendcntcvnde,  il- 
iainiulla  pronuuciata,  Iudcx  A  qvo  rccipit juiisdichoncm, 

6c 
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&  proccdcrc  poteft  ,  Francus  &  CanoniJl$}  in  cap.  yt  dcbitus,  ext. 
boc  tit.  Ex  ftylo  autem  Camera  Imper.  rcccptum  rcfcrt  Gailjib.u  - 
obJ\x$\.  nuf.  confirmata  pnorc  iententia,&  inhibitione  cma- 
nata,  remuTiones  conccpcis  verbis  ficri. 

Idcm  iudicium,fi  prpnuncictur,appcllationem  non  deuo- 
Jutam,  Tom.  2.  Symph:parl  1.  yoto}  14,  nw>  zu  Tom\ 4. pari  L  yo- 
to,  43.  nu:  iS. 

Idcm  probahdum  eft ,  t  Ci  "deprchcndatur ,  caufam  cflc  dc- 
fertam,&  hic  caufa  ad  Iudicem  A  o^v  o  remittitur,  cum  rcfu- 
fionc  expcnfarum ,  cap.  reprehenfibilis,  ext.  hoc  tit.Ordinat.  Otm.  . 
Imp  par.$.  tit.co.  §.  ^Boabcv ic.  Qyamuiscnimludcxappcl- 
lationij  pcr  dcfcrtioncm  nuilam  habcat Iurisdi&ioncm ,  nc- 
gari tamcnnondcbct,intcrpofitam  appcllationcm,  caufamr 
dedifTe  fumptibus,  ob  quaeftionem  dedcfertioncfa£ti$,iIIo$q; 
ad  caufam  appcllationii  pertincrc ,  quarede  illis  cognofci  po- 
terit,adcb,  vtnuiu$modiexpenfaedclertionis,poftfementiam  » 
peti  poflint ,  cum  non  officio.Iudici$>  ytin  lierminato,  C  de  • 
fruclibtss,Jeulitiumexpenfis9  fed  iurc  aftioni $ ,  videlicetcondi- 
&ione,  ex  d.  cap:  reprebenftbilis} yeniant,  Cail}lib\  t.  obf.vtf.nu.6: 
idcoque  finito  ludicio, m  pctitionem  dcduci  pofle, Mynfvige* 
rui ,  centur:  4.  obfcruaf.  48.  atlegans  l.  j.  §,  fi  rem ,  f.  de  lcgatis  : 
tertio.\ 

Qujbu$  non  abfimili^eftdoclirinalnterprctumjfcntcntiam  • 
Iiidicis  abfoluentis  ab expen(l$ ,  non  includere  expenfas  iure 
promiflionis,  auta£tioni$dcbita$,fcdtantum  officioIudici$,  , 
<juod  multum  rcferat,  an  cxpcnfadebcanturex  ofrlcio  Iudi- 
ci$,  quod  attionicohxreat,anvcr6iurea£honis ,  /.8  ccmum,  . 
/. fin.jf.de eo quod certo ejrc.  1. 1.  ybi commHniter.Doclores,  C.de lu- 
diciis&c.  I. 4.  C.  dcpofiti,  Codex  Fabrianus,lib:j.tit:  ij.defin. 
nu:<i. 

Hoc  tamcn  difFcrcntiac  inter  caufam  non  dcuolutam  & 
dcfcrtam  fubcft,  vtprimo  cafuiiecciuriafitrcmiirio;  Sccun- 
do  vcro  ncquaquam  ,  Cail}  lib\  1.  vbfer.xiy  numfko.  esr  obf.i}$. 

Ppp    3.  Hif- 


46      *BZ  ZFFZCTV  ^IPPELLAT.  erfc 

His  icafubdue-tis  ,texoriturquxftio,cum  pronunciata  in^ 
"kiftaappellationc,  caufadcuoluatur  ad  Iudiccm  priorem,  an- 
i  ne  Iudex  appc!bti©nis,inftaiUcafppclIato,  caufam  principa- 
.lemrctincrcpolTit^ 

£t  quidcm  VVurmferuii  foctit.-deapjetUt:  obf  53.  ejrHartm: 
Hartm:  eod:  th.obf.  o.  referunt,  iniufta  pronunciata  appcllatio- 
ne,  inarbitrio  appcllaticffc,an  velit  coram  Iudicc  appcllatio- 
1  nis  caufam  prolcqal 

Vcrum ,  cum  1 1 a  pronun cian do ,  i pfo  iurc  caufa  ad  prio- 
rcm  Iudiccm dcuoIuatur5of/>:  vtdebitusrf?:  cxt:  hoc  tit:cap:cum 
appeHatiottib,  codcm,  in  6.  &  intereiTc  prioris  Iudicis  ob  caufae 
cognitione  >crfctur,ipfuisq^Procc/Iusdcindcfubfiftat,  vidc- 
turcontrarium  diccndum,dc  quarc  copiosc,  dictum  inbocu- 
fit:  \lt:  m:  13$.  cum  feq. 

Porrb,  tpronunciata  iuftaappclIatioBe,ab  intcrlocutoria,' 
tota  caufa  principalisad  cum  dcfertur^/.  cap:  yt  debitus,  f^.ibi- 
dem  Canonifta,  m.hoctif.  etiamfl  pro  parte  malc  ludicatum 
pronuncictur,  Mynfing:  cent:  4.  obf:  6^, 

Idcm  obtinct,  in  appellationeextrahidiciali,  vt  fi  pronun- 
cicturmalea£tum,partibusiniungitur,vtcoramIudicc  appcl- 
lation  is,  in  caufa  principali  proccdant:  Notatorad  Ordinat:Cam: 
Imp.fub  nomine  Magenborfi ,  par.  J.  tit'  jL  fik  44C.  neque  locui 
critremiiTioni ,  nonfoietenimadeum,aquoiureprouoca- 
tum,  caufa  remitti,  upv  exhibita ,  10.  ext:  de  iuditiis ,  cap.fin:  exti 
deUbelioappeUat:  vbiquc  Cuiacius,  Gail,  libr:  1.  obfiy.  numev.x. 
Tom:i.Sj?mpbor;p4r:i.  yoto,  19.  nu;\6.  cumfeq:&yoto,  uo.pofi 
nu:\ 

Hincexeipitillaquxftio,  t  Siin  primainftantiamale  ap  - 
pcllatum,  bcneiudicatum,  in  fecunda  verb,  malciudicatum, 
bcncappellatum,  an  Iudex  tcrtiar  inftantiac  poflitdc  principa- 
li  caufa  cognofcerc  t 

Om:iTa  longioreinquifitione,  diccndum,cum  pronuncio 
tur  jbcne  appnlatum,malc  iudicatum,  (vt  in  fccunda  inftantia 
propoCuumcft,quzfundatiurisdiclioncmiudicisfuperioris^ 
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totam  cauiam  ad  Iudicem  tcrtiarinftantia!  dcuolui,ita,  vtdc 
principali  caufa  polTit  cognofcerc,  abfoluto  tamen  pun&o^ 
autarticulo  appcliationii,  Afynfitigerus ,  ceKtmfHirt4.it/hm  - 
Madragefimafexta.  vbi  rcfcrt ,  hoc  fxpjusobferuatum ,  Tomlh 
SympboK  part-  tertia.  votoy  decimagnarto,  nnmer:  25.  vcrt*  Qua- 
propter. 

£x  his  ita  digcftis  t  conftar ,  quatcnus  caufa  rcmittcnda  fit  : 
ad  infcriores  Iudiccs,  vt  iufta,  aut  ihiufta  pronuociata  appelk- 
tione  decifio  caufae  principalis  ludici  appclJationis  defcra- 
tor ,  autadprioremrcmittatur,  fi  tamcn  DuIIitascommiC 
fa  fit  ,  a-Commiflario  ,  fcu  dclcgato  ,  eidem  caufa  com- 
mittcnda,  Rnlanw ,  de  Commijfaf.  libr:  6.  de  publicat:  *Sq**~ 
eam  feqmn\  caphl  J.  mm:  21.  vbi  rcicrt  y  in  Cameralmp:  ita  ob- 
feruari. 

Cxterum  Ci  pcr  appellationcm  ab  interl  ocutoria ,  hinc  in- 
decaufa  principalis  deduct*  llt,ita  vt  dc  meritis  caufx  fuffi- 
cienter  conftet,  tinito  appellationis  articul  6,  ctiam  fupcr  cau- 
fr principali  pronunciandum,  cuius  rei-elcgans  excmpfum  in  ' 
Tom:  h  Sympborem: partt  y  Voto>  14.  Imb  fitonftet  dc  pincipa- 
lincgotio,omiiTograuaminispun£to,  in  principah  pronun- 
ciari ,  rcfcrt  Antbor  pr*iudic'>  Camer:  in  vevbo  fententiafol:  jij**. 
vcrfic:  tametfi ,  vbi  id  praeiudicio  confirmat ,  quod  ipfum  pro- 
cedit  in  caufis  fimplicis  querclacvt  p  u  ta,  fi  a&um  fit  ad  dcclara-  - 
tioncm  pcenarum  priuilegi)5cc.fieza£bsfur1icientcrconftct9  . 
dc  iuftitia  &  iurc  caufz  priocipaiis^vtetiam  abfolutorcoa  • 
poenis  priuilegij  nihilominus  fupcr  principali  pronunciari  « 
poiTit:Notabiksin  hanc  rcmdccifio  jextatw  T»m:i.  Sympbon  ~ 
par^.votOyiz. 

Sin  autem  mcrrra  caufa?  in  iudicium  dedu&a non  fint,  nc- 
que  dc  ijs  iudicium  ferri  poflit,  pronunciatur  malc  mdicat  um,  <* 
bcnc  appcllatum ,  &  quatcnus  litigatoresabadttoncHefiftc- 
rcnolmt ,  quod hoc  in iudicioaudiri,  &dcfuperficridcbca*>.<, 
quodiuriscft  &c  - 
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tumacia,cap:  i  infincext:  defequeflr:  pojfefiion:  cap:  $.  wfine.  ext: 
decoqui  mittitur  inpojfejfwbi  paflim  dKnur.ncceJfariarumJtem 
legitimarum  cr  moderatarum>babendam  ejfcrationcm. 

Hincclegan^y.  C.  inl  !.§.  in bonorariis ,10. ff.de extraor* 
dinariis  cognitiombMMjn  honorariis  Aduocatorum}ita  ludexvcr- 
fari  debet ,  Vt pro  modo  litisypro^  Aduocatifacundia ,  vrfori  confue- 
tudine^ef  iudicijeSc.  aflimationemadbibeateSc.  &  duntaxat  ca 
pecunia,que  modum  lcgitimum  cgrc/fa  non  fu,repcti  dcbcar, 
vnde  (i  fportularum  nomine,  fupra  modum  Icgibus  comprc- 
henfum  dcdcri  t,  vel  ctiam  rationc  conftituti  Salari  j ,  quid  cr  o  - 
gatum  fit ,  hxprofufioncs  parti  imputandxnon  funt,  argum: 
l.  27.  debetautem  ff.  deadilitio  ediclo. 

Vnde  paffim  iniure  fumptuum  neccflarib  fa£torummen- 
tio  fit,  /.  liberu,  |f.  §.  quialiena,  J.  vteff.  de  negotiUgejlis,  l  *6. 
quimutuam,  %.vlt:  ff.mandati,  ad  cxcludendai  immodcratax 
cxpenlas,  /.  inter,  39.  §.  vlt>  eujn  l.feq:  Jf.  de  damno  infeclo. 

Ncccfllrixautem  cxpcnfaefunt,quae  danturIudicibus,A<I- 
uocatis,  Procuratoribuj,  Exccutoribus,Nuntijs&c.itcmquae 
in  viaticatcftium  erogatafunttfe^tf**  lati  Gailjib.  i.obf.i^u 
Cilken: in Lproperandum ,§.fin autem alterutra ,per  totum.  Cod: de 
tudiciis. 

Idemiudiciumeft,  filudicibus  rationevi&usquiddatum 
fit,  RulantuSypar:  3.  lib\  8  deprocejf:  iud:  interrog:  cap:  17.  nu:  12. 
vbi  ita  obferuatum  refcrt. 

Exhisdcduciturt  fumptus,  quirationcdamniernergcntis  336 
contingunt,cxplicandos  aut  folucndos  non  vidcn ,  conftat  e- 
him  ex  d.  1. 13.  §.  z.  vcrfic.  expenfis  tantummodo  litis.  &  alijs  fupra 
addu&is,expcnfas  circa  litcm  fattas,  tantum,  non  damna  cir- 
ca  aliis  resa&oris  infcrcnda  eilc,dc  qua  rc  vidcatur  Gilken:  in  d. 
/.15.  §.finautemalterutra&c.  nu:i$.  cumfeq:  Grauamad  Gail, 
fonclufAV.  cenfideratione  L 

Ncc  obftat  §.  bac  autem  omnia  eSe.  lnflit:  depeena  temere  liti- 
gantim,  vbi  dicitur,  improbum  litigatorcm^darona  &  cxpcn- 

Q.qq  fas 
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fatlitii  infcrrc  dcbcre,  quibus  Ifin:  C  qnandoprouourtncnefl 
«cff/ftcrr.iungatur. 

His,  fubfcquencibus  confiderationibus  occurri  poterifc, 
3}7      Pnmb,  t  fi  ample&amur  folutionem  O0anij,  in  d.  §.  ittt 
autcm ,  vcrfic:  damnttm,  ey  txpenfas  ejrc.  vbi  ait  ex  Theophilo  eJc, 
haec  duo  damnum  ejr  expcnjas  idcm  valere:  Et  verbum  damnum  , 
iatirjcmtcrdum  fumptum  figmficare. 

Sccundb.nihil  abfurdLfequctur,filTatuamus,  d.  $.  hacau- 
tem ejrc.  recipcrc  interpretationem  ex  l.  Sancimus,  15.  Cod: dein^ 
diciis,  vtdamna,fiuecirca^ngreffusliri>,fiuc  circahonoraria 
Aduocatorum,  autaliascau(as,qoa:iniudicio  vcrfantur,  far- 
cienda  (Int :  In  fumma ,  damni  Ims  intrinicci,  non  autcm  cx- 
trinfcci ,  rationem  fiabendam,  cum  ex  fupra  recitatis  legibus, 
& /.  quifoiidum,  78.  §.  etiam,  l.ff.  de  lcgatufccundo,  conftct,prx- 
cipue  vim  conltitui  infutnptibus  ex  litibusproucnicntibus, 
quarealiaclcgcsfimpliciter  damnorum,  fumpcuum,autde-- 
trimcntorummcntionem  tacientcs  conucnientcminterpre- 
tationcm  rccipient ,  /.  eum quem  tmeri ,  79.fi.  de iudicivs, 1 4, 
non  ignoret.  C  de  fruBtbm  cf  litium  expenfis,  l.finali  Cquando  pro> 
uocarenoneflnetcfih 
338  Dcniquc  Coronidis  Ioco  adijciendum,t  olim  moderaticr* 
ncm  cxpcnfarum  apud  infcriores  iudiccs  petitam  fuifle,  vt  rc- 
fcrt  Kulantus  ,par.  J.  lib.  &  dcproccjfus  ittdif*  interrogatol  cap-  17; 
in fine ,  eam  autem  hodic  in  Cam:  ImfKfim,  Ordinatio,  *4ugufia$ 
'toitfiftuta  jLnno  I fOO.  tit-  ^Qcft  jfoflf  tt  tmfc  <3cf?d&f  tt  X.folii 
tnihi  p.  Ordinatioy  lmperialis.par;  3.  tit  fO.    /JBftt  abtt. 

Et  hzc  pro  expiicatione  huius  matcnae,  tam  lrrrpeditae  5c 
intricatae  fujfFeccrint ,  quam  eoconfilio ,  vtin  principio  hu- 
'..  ius  Tra&atus  propofitum  ,  aggrcffus  fum;  Exara- 
U  autcm  fint  omnia  ad  gloriam  Dci 
Omnipotentis&c» 
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AD  LECTOREM. 

IN  D4  c  e  m  huius  Operis,  ideo  nonfub-'- 
iicio ,  quod  Elenchus  fingulorum  Capi-- 
uun,vicemeiufdem  fumnere  poflit, 

F  l  H  1  S. 
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